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Aurrep D. Foster vs. INHazitants or MEDFIELD. 
“ 

The provision of the Rev. Sts. c. 48, § 9, that expenses for the support of lunatics coms 
mitted to the State Lunatic Hospital, shall be paid by the town in which such luuatics 

_had their settlement at the time of their commitment, extends to cases where the coms 
mitment was made before the revised statutes or the St. of 1834, c. 150, went into op- 
eration. 

The repeal of St. 1833, c. 95, under which lunatics were committed to the hospital, 
did not operate as a discharge from their commitment. 

Where, without the knowledge of the trustees of the hospital, an agreement was made 
between A. and the town, in which a lunatic had his settlement, that A. should pay 
for the support of a lunatic, who had been committed to the hospital, and save the 
town harmless ; and A. afterwards requested the treasurer of the hospital to send 
to him the bills for the lunatic’s support as they should become due, and several bills 
were so sent to him and paid by him, and he then declined to make any further pay- 
ments ; it was held, that the town was not exempted, by the Rev, Sts. c. 48, § 9, from 
liability to pay for the subsequent support of the lunatic, no ** other sufficient secu- 
rity, to the satisfaction of the trustees,’’ having ‘* been taken for such support.”’ 


Tuts was an action of assumpsit, brought by the treasurer of 
the State Lunatic Hospital, to recover $ 277°25 for the support 
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of William W. Allen, confined in the hospital as a lunatic, from 
June Ist, 1837, to May 31st, 1839, inclusive. 

The parties submitted the case to the court on the following 
facts: Said Allen was committed to the hospital, by order of 
the judge of probate for the county of Norfolk, on the 5th of 
June 1833, being then an inhabitant of Medfield, and residing 
‘ and having his settlement in that town. On the 2Ist of March 
1°34, $65 were paid for and in behalf of said town by their 
agent, on account of the expenses and support of said Allen, 
from the time of his commitment to December Ist, 1833. 

Joseph Allen, brother of said lunatic, to induce said town to 
desist from further prosecution of his and said lunatic’s father to 
compel him to pay the expenses of said lunatic’s support, re- 
funded to the town said $65, and agreed with the town that 
he would pay for said lunatic’s support, and save the town 
harmless from the same thereafter. But of this arrangement 
the officers of the hospital had no knowledge. Prior to the 
making up of the semi-annual accounts of the hospital to June 
1st, 1834, said Joseph Allen requested of the plaintiff that the 
pills, as they became due, should be sent to him for payment. 
They were regularly sent, and regularly paid by him, up to 
May 31st, 1837, inclusive. The bill from June 1st, to Novem- 
per 30th, was sent to him for payment, and on the 13th of 
December 1837, he declined making payment of that bill or 
any other, on account of his brother. Soon after, the plaintiff 
presented the bill to the selectmen of the town of Medfield. 
The town immediately chose an agent to remove said Allen 
from the hospital to their own almshouse. Said agent went 
to the hospital and demanded of the superintendent, and also 
of the trustees, the release of said lunatic; but they refused 
to discharge him, and he has remained there ever since. 

Defendants to be defaulted, if in the opinion of the court 
the plaintiff can maintain an action on the foregoing facts, 
and judgment to be rendered for the whole of the plaintiff’s 
demand, or for so much thereof as the court shall direct; 
otherwise, the plaintiff to become nonsuit. 

Merrick, for the plaintiff. 

J. P. Bishop, for the defendants. 
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Wipe, J. This action is founded on the Rev. Sts. c. 48, 
§ 9, which provide that the expenses of the State Lunatic Hospi- 
tal, for the support of all lunatics, committed as therein directed, 
shall be paid by the town in which such lunatics had their settle- 
ment at the time of their commitmeut, unless in cases where 
other sufficient security, to the satisfaction of the trustees, shall 
have been taken for their support: And it is further provided, 
that if any town shall neglect or refuse to pay the sum due for 
such expenses, for the space of thirty days after the same shall 
have been demanded by the treasurer, in writing, of ‘the select- 
men of the town liable therefor, the sum due may be recovered, 
for the use of the hospital, in an action to be brought, in the 
name of the treasurer, against such delinquent town. 

By the facts agreed, it appears that Allen was lawfully com- 
mitted to the hospital in June 1833, and that, at the time he 
was committed, he was an inhabitant of, and resided and had his 
settlement in, the defendant town; and that he has been sup- 
ported in the hospital ever since. 

We also understand by the arguments and admissions of coun- 
sel, that a demand has been made by the plaintiff on the defend- 
ants, for payment of the sum alleged to be due, according to the 
statute, although this fact is not expressly admitted in the state- 
ment of the case. 

Considering these facts as admitted by the parties, we are of 
Opinion, that the case has been made out in favor of the plain- 
tiff, within the letter and meaning of the statute. It has been 
contended by the counsel for the defendants, that the remedy 
provided by the Rev. Sts. c. 48, § 9, is not applicable to cases 
where the commitments to the hospital had been made previous 
to the time when that statute went into operation, or previous to 
St. 1834, c. 150, which first subjected to liability the towns 
where lunatics, not being town paupers, resided at the time of 
the applications for their commitments. In support of this con- 
struction of the statute, the defendants’ counsel rely on the case 
of Foster v. Inhabitants of Worcester, 16 Pick. 71. But that 
case is distinguishable from the case at bar, in two particulars. 
In the first place, that case devended on the construction of 
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St. 1834, c. 150, § 7, which provided that the accounts of the 
hospital, for the support of all patients committed thereto, should 
be regularly charged to and should be paid by the town or city 
where the patient resided at the time of the application for his 
commitment. And it was said, in that case, that this provision 
seemed to apply ‘‘ only to the cases of those patients who had 
been committed on application.”” ‘There is no such limitation 
to the remedy given by the forty eighth chapter of the revised 
statutes. ‘That chapter provides, in express terms, for the sup- 
port of all lunatics committed by any of the judicial officers 
mentioned therein. Very probably the limitation, as to commit- 
ments on application, was omitted in consequence of the re- 
marks made in Foster v. Inhabitants of Worcester. But how- 
ever this nay be, we think the present case is within the obvious 
meaning of the revised statutes. 

But there is another and more material distinction between the 
case under consideration and the case of Foster v. Inhabitants 
of Worcester. In the latter case, the lunatic had been com- 
mitted to the house of correction, and from thence had been re- 
moved to the hospital ; and the court held that the remedy, pro- 
vided by the St. of 1834, did not apply to such a case, but only 
to cases of commitments to the hospital. It can, therefore, (the 
chief justice remarked,) have no application to the commitment 
of the lunatic to any jail or house of correction, at any period an- 
terior to his removal to the hospital. ‘That this case was decided 
on this point must be inferred from the decision in the case of the 
Inhabitants of Worcester v. Inhabitants of Milford, 18 Pick. 379, 
in which it was held that the expenses for the support of a lunatic 
committed to the hospital before the St. of 1834, c. 150, were 
chargeable to the town where the lunatic resided at the time of 
his commitment, and that such town was liable for the expenses 
which had accrued before, as well as those accruing after the 
statute passed. It appears to us, therefore, very clear, that the 
Rev. Sts. c. 48, § 9, cannot be so construed as to limit the 
remedy to cases of commitment after the revised statutes went 
into Operation. 

Another objection to the action is made by the defendants’ 
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counsel, viz. that by the repeal of the statute under which 
Allen, the lunatic, was committed, he was by law discharged 
from his commitment, and that he has since been held in the 
hospital without authority and against right. But we think there 
is no foundation for this objection. The repeal of the stat- 
ute did not vacate or annul a Jawful commitment under it while 
it remained in force. It might as well be contended, that 
a judgment for a penalty, recovered by virtue of an existing 
statute, would be vacated by its subsequent repeal. ‘The 
commitment, in this case, was founded on an adjudication 
lawfully made by the judge of probate for the county of Nor- 
folk, who had jurisdiction of the subject matter, upon the va- 
lidity of which the subsequent repeal of the statute, under which 
the adjudication and commitment were made, can have no 
effect. 

The remaining objection to the validity of the plaintiff’s de- 
mand depends on a question of fact. It is objected, that the 
trustees of the hospital assented to an arrangement made with 
the defendants by Joseph Allen, a brother of the lunatic, by 
which he agreed to pay the expenses of said lunatic’s support, 
and to save the town harmless therefrom. But it is not agreed, 
that the officers of the hospital assented to this arrangement, in- 
tending to look to the said Joseph Allen for payment, and to 
exonerate the town. On the contrary, it is expressly agreed, 
that ‘‘of this arrangement the officers of the hospital had no 
Knowledge.”” ‘I’o exonerate the defendants from their liability 
under the statute, it must be made to appear, ‘* that other sufii- 
cient security, to the satisfaction of the trustees of the hospital, 
has been taken for the support” of the lunatic. And certainly 
this does not appear, nor could it be inferred by a jury from the 
facts agreed. It is true that Joseph Allen, after the arrange- 
ment made by him with the defendants, requested the plaintiff 
to send in the bills of expenses to him, as they became due, 
and that they were sent accordingly, and were paid by him for 
a time, and until he declined making any further payment. ‘These 
payments were made by Joseph Allen, without any agreement 
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or stipulation, on the part of the trustees, to look to him for 
payment ; they had no knowledge of the arrangement under 
which the payments were made, nor were they bound to inquire 
why they were made by him. 

We are, therefore, of opinion, that the plaintiff is entitled to | 
recover the whole amount of his demand. ‘The refusal of tne 
trustees and the superintendent of the hospital -to discharge 
the lunatic, is no bar to the recovery of the subsequent ex- 
penses for his support; as it does not appear that the cause 
of his confinement had ceased, or that he had ceased to be 
dangerous, within the intent of the law. ‘The defendants, there~ 
fore, had no legal right to demand his release and removal to 
their own almshouse. | 

Judgment is to be entered, on the default of the defendants, 
for the full amount of the plaintiff’s claim.. 


Samue.L §S. Leonarp & another vs. Jozn Tipp & another. 


A creditor who receives in pledge from his debtor the goods of another, supposing them 
to belong to the debtor, and afterwards permits the debtor to sell and deliver them on 
the promise of the purchaser to pay the creditor the price thereof towards the dis- 
charge of the debt for which they were pledged, does not thereby render himself lia- 
ble to the true owner of the goods in an action of trover. 


Trover for a.gun, alleged to have been converted by the 
defendants, on the 9th of December 1839. 

At the trial in the court of common pleas, it was proved that 
the gun was the property of the plaintiffs. Evidence was intro- 
duced tending to show that Jerry Leonard, a person employed in 
the plaintiffs’ service, was in the habit of using the gun, and that 
he frequently offered to sell it ; that he was indebted to the de- 
fendants, who were partners in trade, and Jeft the gun in their 
hands, in October 1839, as security for the debt ; that, during 
the same month, he sold and delivered the gun to Allen Pratt, 
who has ever since retained the same ; and that the plaintiffs, on 
the 10th of December 1839, demanded the gun of Tidd, one 
of tne defendants. 
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The evidence, as to the said sale, tended to prove ‘ that the 
bargain for the gun was made between said Jerry and Pratt, at 
the defendants’ house ; that Jerry wished Pratt to buy the gun 
and pay $5 for it to the defendants, to which Pratt assented, if 
the defendants would take him as paymaster for that sum ; that 
Jerry thereupon asked Clapp, one of the defendants, if he would 
take Pratt as paymaster for $5, towards the sum which Jerry 
owed the defendants, and for which the gun was pledged to 
them, and that Clapp agreed so to do; and that Jerry there- 
upon took the gun from a room in the defendants’ house, and 
delivered it to Pratt.” 

The plaintiffs did not rely upon their demand of the gun, to 
charge the defendants with a conversion, but upon the sale there 
of made to Pratt. The defendants contended, that if said sale 
were made by their permission, yet that they could not be 
charged in trover, inasmuch as the gun was put into their hands 
by said Jerry, who was in possession thereof, and they supposea 
it to be his property, and parted with it on the belief that he had 
a right to dispose of it. But the court ruled otherwise. The 
defendants’ counsel requested the court to instruct the jury, 
*¢ that if the defendants did nothing towards the sale, except to 
assent to it so far as to agree to accept, in pay for their claim 
against Jerry, the sum for which he sold the gun, it would not bea 
‘conversion. But the court ruled that it would be a conversion.”’ 

The jury found a verdict for the plaintiffs, and the defendants 
alleged exceptions to the ruling of the court. 

Washburn, for the defendants. 

Merrick, for the plaintiffs. 

Wipe, J. The only question in this case is, whether the 
facts proved at the trial do in law constitute a conversion, as 
charged in the writ. ‘The case is trover for the conversion of 
a gun, which the defendants admit was the property of the plain- 
tiffs. It was proved that one Jerry Leonard, being indebted to 
the defendants, delivered the gun to them as security for the debt, 
and that afterwards the plaintiffs demanded the gun of one of the 
defendants. But the plaintiffs do not rely on this demand as evi- 
dence of a conversion ; as the gun, before the demand, had been 
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taken away by said Jerry, with the defendants’ consent, and had 
been sold by him to one Pratt. ‘The only evidence, relied on 
to prove a conversion by the defendants, is the proof that this 
sale was made with their consent. It was proved that the bar- 
gain for the gun was made between the said Jerry and Pratt, and 
that Pratt agreed to purchase the gun for the sum of five dollars, 
to be paid to the defendants, if they would consent to take him 
as paymaster; to which the defendants assented. ‘There was 
no proof that the defendants had any knowledge that the gun 
was the plaintiffs’ property, or any reason to suppose that it was 
not the property of Jerry. But it was ruled by the court that 
this sale, with the permission of the defendants, would be a con 
version by them, although they supposed that the gun belonged to 
Jerry at the time. It is now contended by the plaintiffs’ counsel, 
that the jury had a right to infer from the evidence that the de- 
fendants joined in the sale ; but we think no such inference can 
be made ; and it is not to be supposed that it was made by the 
jury. For it was ruled by the court, that the assent to the sale, 
by the defendants, and their agreeing to receive the purchase 
money, would amount to a conversion. ‘The only evidence 
against the defendants was, that they received the gun as a pledge 
from Jerry, and afterwards restored it to him and took other se- 
curity, and that the gun was sold by Jerry. 

The receiving of the gun from the person who had the pos- 
session, and restoring it to him, under the circumstances proved, 
cannot be considered as a tortious act, and does not amount to 
a conversion. We think, therefore, on the evidence reported, 
this action cannot be maintained. 

New trial ordered. 
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THe DresseER MANUFACTURING CoMPANY vs. ROBERT 
WaTERsSTON & others. 


The plaintiffs contracted for a sale of goods toa printing company, in these terms : 
** Dec. 4, 1839. Sold to R. S., agent of the printing company, 3 to 5000 pieces of 
printing cloths,’ [stating the price per yard] “fon six months, for H. and B.'s 
acceptance, $2,000, by 25th inst., and balance in 60 days ; the goods to be con- 
signed in name of S. and M.,”’ [agents of the plaintiffs,] ‘and insured by R. 8S. for 
account of said S. and M., and payable to them in case of loss ; and when paid for 
by said acceptance, a bill is to be given said R.S., agent for the purchase.” 
The cloths were sent to the printing company, with an invoice, which stated the 
substance of the above agreement, and said company caused them to be printed, and 
about the 18th of January 1840, consigned a part of them to the defendants, who 
were commission merchants, to be sold ; and the defendants, having no knowledge 
of the contract above set forth, made advances to said consignors upon the goods so 
consigned. H. and B.’s acceptance was never procured by the printing company, 
nor did the plaintiffs demand said acceptance, or reclaim the goods, until after said 
consignment to the defendants. On the 28th of March 1840, the plaintiffs demanded 
the goods of the defendants, and the defendants refused to deliver them. Held, that 
the contract of the plaintiffs and the printing company was a conditional, and not 
an absolute sale ; that the plaintiffs had not waived the conditions of sale; that the 
property in the goods remained in them; and that the defendants were liable to them 
in au action of trover. Held also, that the plaintiffs could recover, in damages only 
the value of the goods at the time they were delivered, and not their value after they 
were printed. 


TRover for printed cotton goods, called prints and furnitures. 
it appeared in evidence, at the trial before Wilde J. that on 
the 4th of December 1839, the plaintiffs owned 161 bales of 
brown cotton cloth, called printing cloth, which were sent, on 
the 7th of said December, by Sayles & Merriam of Boston, 
(the selling agents of the plaintiffs,) to the Home Printing 
Company of Attleborough, and received by said company, 
under a contract made with said Sayles & Merriam, as agents 
‘of the plaintiffs, through Elbridge Gerry, a merchandise broker. 
Said Gerry testified that he made said contract, and subse- 
quently entered a memorandum thereof, in a book kept by him, 
as follows: ‘* December 4. Sold R. Sibley, agent of Home 
Printing Co. 3 to 5000 pieces printing cloths at 5} cents, 6 
months, for Hoyt & Bogart’s acceptance $2000, by 25th 
instant, and balance in 60 days; the goods to be consigned in 
Sayles & Merriam’s name, and insured by R. Sibley, agent, 
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for their account, and payable to them in case of loss; and 
when paid for by said acceptance, a bill is to be given said 
Sibley, agent for the purchase. Elbridge Gerry.” He also 
testified, that the contract was correctly set forth in this mem- 
orandum, and that it was understood by him that the goods 
were not to become the property of the Printing Company, 
until paid for according to the contract. 

Charles Merriam, of the firm of said Sayles & Merriam, the 
plaintiffs’ agents, testified that after the interview between Gerry 
& Sibley, Sibley called on him, (Merriam,) and that the under- 
standing and agreement between him and Sibley were, that the 
brown goods should be put into the hands of the Home Print 
Works to be printed and sent to Hoyt & Bogart of New York; 
and that after being placed in their hands, he (Merriam) was to 
receive their acceptance on 6 months for $2000, on or before 
the 27th of December, and the balance in acceptances of one 
or two thousand dollars, as soon as the goods could be placed 
in their hands, and all in 60 days from the delivery of the goods, 
to the amount of the invoice at 51 cents a yard; the goods to 
be insured against fire, while in the brown state or printed, for | 
the plaintiffs, payable in case of loss to Sayles & Merriam ; 
that Sayles & Merriam caused the goods to be insured, and 
Sibley agreed to pay the insurance; and that the bill of the 
goods was to be given, when Sibley should furnish the accep- 
tances; that Sibley told the witness, that the Home Printing 
Co. had other goods in the hands of Hoyt & Bogart, on which 
they expected to get the first acceptance of December 27th, 
and that the witness ascertained from Hoyt & Bogart, before he 
closed the contract with Sibley, that they would accept on the 
goods, ‘‘as fast as Sibley should send to them prints made from 
the goods ;”’ that he (Merriam) sent the goods to the Home 
Printing Co. with an invoice in these terms : ‘* One hundred and 
sixty one bales of printing cloths, 120,754% yards at 5} cents, 
$ 6,339.63, consigned to the Home Printing Co., to be printed 
on the following conditions, viz., to be taken by said company 
and printed, fire insurance made payable to us in case of loss, 
and when sai? goods are printed, which is to be done within 30 
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to 60 days, then to be consigned to Messrs. Hoyt & Bogart of 
New York, or some other safe commission house mutually to be 
agreed upon, and said company to procure their drafts, accepted 
by said commission house or houses, for the amount of this 
invoice; viz., $2,000, six months from 27th inst. and the resi- 
due in acceptances not exceeding eight months from date of 
invoice, which is to be settled at six months’ credit from date 
of invoice, and interest account made up accordingly. ‘The 
acceptance to be handed over to us of $2000 by 27th instant, 
and all the others, as fast as obtained, in sums of one to two 
thousand dollars each, and all to be given within 60 days. De- 
cember 5th, 1839.” 

It appeared in evidence, that said 161 bales of brown goods 
were sent by the Home Printing Co. to the bleachery of 
Joseph Pimbley in Smithfield, (R. I.) who testified that the 
goods were received and bleached by him, and that the several 
pieces thereof were marked with the letter G, for the purpose 
of enabling him to identify them ; and that he returned the same 
to the Home Printing Company. 

G. Crawford, one of the Home Printing Co., testified that 
said goods, marked G., were printed by said company, and 
disposed of as follows; one lot of 1533 pieces, containing 
46,099 yards, was sent to Hoyt & Bogart of New York; one 
lot of 26 cases, and another of 13 cases, containing in all 
67,933 yards of prints, were marked G. C. on the cases, and 
were put up addressed to the defendants, and sent away, on the 
18th off January 1840. Another lot, printed as furnitures, and 
consisting of 6 cases, or 6143 yards, were sent to the Provi- 
dence Bleaching and Callendering Co. to be finished. Another 
witness testified that a lot of goods, answering the description of 
those last mentioned, was received by said Providence Bleach- 
ing &c. Co., and was by them sent to the defendants. 

It was admitted by the defendants, that about the 18th of 
January 1840, they received from the Home Printing Co. a 
lot of 26 cases of prints, and from the Providence Bleaching 
&c. Co. a lot of 6 cases of furnitures ; and in February, 1840, 
a lot of 13 cases of prints from the Home Printing Co., which 
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cases, as to the marks thereon and the amount of goods, agreed 
with those mentioned by the witness, Crawford; but it was 
denied by the defendants, that said goods, or any part thereof, 
were ever the property of the plaintiffs. And much evidence 
was introduced, by both parties, in regard to the identity of the 
goods. 

It was in evidence that the goods, which the defendants re- 
ceived from the Home Printing Co., were consigned to them 
by said company, and that the defendants Lad made advances 
thereon to the amount of $4325 ; which sum has never been 
repaid to them. 

Hoyt & Bogart’s acceptances were never obtained, nor did 
the plaintiffs demand them, or reclaim the goods, until after the 
printing company made their said consignment to the defendants. 
The plaintiffs demanded the goods of the defendants, on the 
28th of March 1840, before the commencement of this action. 

The defendants contended that even if said goods, or any of 
them, ever were the property of the plaintiffs, yet that the 
negotiation, made through Gerry, constituted a sale by the 
plaintiffs to the Home Printing Co., or that the plaintiffs, by 
entrusting the goods to Sibley, under the contract in question, 
made him their ageut, and held him out as having authority to 
procure advances on the goods from any commission house ; 
and they introduced evidence tending to show that such was the 
understanding of the Home Printing Co. But the judge 
instructed the jury, that if they believed the testimony of Gerry 
& Merriam, it proved a conditional sale only ; and thal} as the 
acceptances of Hoyt & Bogart were never furnished, the plain- 
tiffs were not devested of their title to the goods, and that Sib- 
ley had no right to pledge them to the defendants. 

It was agreed by the parties, that if the verdict should be for 
the plaintiffs, it should be for a certain number of yards of 
goods, and nominal as to the sum ; which sum should be altered 
according to the opinion of the court as to the right of the 
plaintiffs to recover the value of the goods in the printed state, 
or in the brown state; the price in the printed state to be 
determined by the net sales of the goods by the defendants ; 
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the value thereof in the brown state being agreed to be 45 cents 
a yard. | 

The verdict was for the plaintiffs, for the value of 45,531 
yards of prints, and 6143 yards of furnitures, of the nominal 
value of $ 3500. 

If, in the >pinion of the court, the transaction of the parties, 
through Gerry and Sayles and Merriam, on the 4th of Decem- 
ber 1839, constituted an absolute sale by the plaintiffs to the 
Home Printing Company ; or if the plaintiffs, by the contract 
in question and the proceedings under the same, clothed said 
Sibley with authority to procure advances on said goods from 
any other house than that of Hoyt & Bogart ; or if, under the 
circumstances in which said goods came into the possession of 
the defendants, they have a lien on them for their advances ; 
then the verdict is to be set aside, and a new trial granted : Oth- 
erwise, a verdict is to be entered for such sum as shall be due, 
according to the opinion of the court as to the right of the plain- 
tiffs to recover the value of the goods in their printed or in their 
brown state. 

Watts, for the defendants. It appears from Gerry’s memo- 
randum, that the goods were ‘‘sold’’; and from the invoice, 
that the printing company were to take the goods to New York, 
and that the acceptances were to be delivered to them: And 
neither the memorandum, nor the invoice, nor the testimony of 
Gerry or of Merriam, shows an agreement that the goods should 
remain the property of the plaintiffs until the acceptances should 
be furnished. ‘This case is thus distinguishable from most of 
those which will be relied on by the plaintiffs. 

The case is to be decided on the facts, and not on Gerry’s 
understanding of their legal effect ; and the facts show an abso- 
lute sale. 2 Bl. Com. 446. Buffum v. Merry, 3 Mason, 478. 
But if the circumstances of the transaction had been such that, 
as between the original parties, the vendors might have rescinded 
the contract and reclaimed the goods, while they were in the 
hands of the vendee ; yet, until the contract was rescinded, the 
vendee had power to make a valid sale to a bond fide purchaser 
without notice. 2 Kent Com. (3d ed.) 497. Rowley v. Bigelow 
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12 Pick. 307. Mowrey v. Walsh, 8 Cow. 238. Buffington 
v. Gerrish, 15 Mass. 156. Smith v. Dennie, 6 Pick. 262. 

A delivery of one’s goods to another, on his promise to re- - 
turn or pay for them, passes the property therein. Hurd v. 
West, 7 Cow. 752. Holbrook v. Armstrong, 1 Fairf. 31. Dear- 
o.rnv. Turner, 4 Shepley, 17. 

In the cases that will be cited for the plaintiffs, it was agreed 
by the parties, that the property should remain in the vendors 
until paid for. In Barrett v. Pritchard, 2 Pick. 512, this eir- 
cumstance was specially relied on by the court. So in Patten 
v. Clark, 5 Pick. 5. Sawyer v. Shaw, 9 Greenl. 47. Tibbetis 
v. Towle, 3 Fairf. 341. 

If, however, it should be held that any condition was annexed 
to the sale of the goods, there was none annexed to the delivery ; 
and where the delivery is unconditional, the property passes. 
Furniss v. Hone, 8 Wend. 247. Carleton v. Sumner, 4 Pick. 
516. Lupin v. Marie, 6 Wend. 77. Smith v. Dennie, 6 
Pick. 262. Chapman v. Lathrop, 6 Cow. 110. Hussey v. 
Thornton, 4 Mass. 405. 

But if the sale and the delivery were both conditional, when 
made, yet the condition has been waived by the plaintiffs. 
Though an acceptance was to have been furnished by the 27th 
of December, yet the plaintiffs let the goods remain in the hands 
of the printing company about three weeks after that day, with- 
out reclaiming them or demanding the acceptance. If the plain- 
tiffs had used due diligence, the defendants would not have been 
exposed to imposition. Smith v. Dennie & Furniss v. Hone, 
ubi sup. . 

The plaintiffs gave credit on the sale of the goods, and there- 
fore have no lien on them for the price. 6 East, 27, note. But 
the defendants, under the circumstances of the case, have at least 
a lien thereon, to the extent of their advances. The plaintiffs 
authorized Sibley or the printing company to procure advances 
on the goods from other houses besides that of Hoyt & Bogart. 
Sibley had the invoice, and there is no proof that the defendants 
ever saw it; but if they did, it was evidence of ownership in 
the printing company. ‘The printing company wers the plain- 
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tiffs’ agents, and the plaintiffs are bound by the acts of the com- 
pany. See 20 Wend. 275. Story on Agency, 100-102. 2 
‘Kent Com. (3d. ed.) 621. 

As the defendants have been guilty of no tort, the plaintiffs 
can recover, if at all, only for the value of the goods in the 
brown state. Green v. Farmer, 4 Bur. 2223. 2 Kent Com. 
(3d ed.) 363. Brown v. Sax, 7 Cow. 95. 

Washburn, (Child was with him,) for the plaintiffs. The 
transaction with Gerry was not a sale, but a contract for a sale. 
His memorandum, and the invoice furnished by Merriam, show 
that the property in the goods was not intended to pass, and that 
a bill of them was not to be given, until the acceptances should 
be furnished. ‘Though the goods were delivered, yet as the in- 
voice accompanied the delivery, and contained the terms of the 
contract, there was no waiver by the plaintiffs. 

The case of Reed v. Upton, 10 Pick. 522, shows that the 
defendants cannot succeed on the ground of their being bond 
fide purchasers. Nor had they a lien on the goods. Loesch- 
man v. Machin, 2 Stark. R. 311. Featherstonhaugh v. John- 
— ston, 8 ‘T'aunt. 237. 

If the Home Printing Company could have sold the goods to 
the defendants, yet they could not pledge them. Story on 
Agency, 74. 219. 220. Or if the company had a lien on the 
goods for the printing, they could not transfer that lien to the 
defendants. Yelv. (Amer. ed.) 67 g, note. 

The plaintiffs rely on Barrett v. Pritchard, 2 Pick. 512. 
Providence County Bank v. Benson, 24 Pick. 204. Patten v. 
Clark, 5 Pick. 5. Whitwell v. Vincent, 4 Pick. 449. It is 
as clear in the case at bar, as in either of these cases, that the 
property was not intended to pass absolutely. 

The damages should be the value of the goods in their printed 
state, viz. the value at the time of the conversion. Kennedy v. 
Whitwell, 4 Pick. 466. Johnson v. Sumner, 1 Met. 172. 
Stevens v. Briggs, 5 Pick. 177. 

C. Allen replied. 

Witpe, J. ‘This case turns on a question of property, and 
_ that depends on the construction of a certain contract between 
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the plaintiffs and the Home Printing Company, under whom the 
defendants claim title. ‘The case is trover, charging the defend- 
ants with the conversion of sundry cotton goods, consisting of 
prints and furnitures, and the defendants rely on an alleged sale 
from the plaintiffs to the said Home Printing Company. 

The terms of the contract between the two companies were 
proved by the testimony of the agents of the contracting parties 
who made the contract, and by Elbridge Gerry, a merchandise 
broker, through whom the parties contracted. Gerry, after the 
contract was completed, entered a memorandum of it in a book 
kept by him, as follows: -['The judge recited this memorandum, 
as set out, ante, pp. 9, 10.] 

Gerry testifies that the contract was correctly set forth m said 
memorandum, and that it was understood by him, that the goods 
were not to become the property of the Home Printing Compa- 
ny, until paid for according to the contract. And C. Merriam, 
one of the plaintiffs’ agents, testifies that Sibley stated the terms 
of the contract substantially as they were stated in Gerry’s 
memorandum ; and they are so stated in the invoice of the 
goods. 

This is the substance of the evidence of the contract, and 
there is no contradictory evidence, and no question has been 
made as to the terms of the contract; the question is, what is 
its true construction ? 7 

The jury were instructed, that if they believed the testimony 
of Gerry and Merriam, it constituted a conditional sale, and 
that as it appeared that the acceptances of Hoyt & Bogart were 
never furnished, the plaintiffs were not devested of their title to 
the goods ; and this construction of the contract we think correct, 
and conformable to the manifest intention of the contracting par- 
ties. It appears very clearly from the evidence, that the plain- 
tiffs never intended to trust to the personal credit of the printing 
company, for the payment of the purchase money, and that it 
was so understood by the other party. The goods were to be 
consigned in the names of the plaintiffs’ agents. The agent of 
the printing company agreed to cause the goods to be insured 
for the plaintiffs’ account, and when paid for by the acceptances, 
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a bill of the goods was to be given to the agent of the pur- 
chase. 

The true meaning of this agreement is apparent, and by no 
reasonable construction can it be considered as an absolute sale. 
It was either a conditional sale, by which the property was not 
to vest in the vendees, until they should give security for the 
price ; or it was an executory contract of sale, to be completed 
on the performance of the same condition. And upon either 
‘construction, the property in the goods was not changed. 

It has been said, that no express condition is to be found in 
the terms of the contract ; but no particular words are necessary 
to express a condition; and we think the stipulation, on the 
part of the plaintiffs, to give a bill of the goods when security 
should be given for the price, implies the condition on which the 
property in the goods was to vest in the vendees. And this is 
confirmed by the other terms of the contract, and by the whole 
evidence in relation to the question of property. ‘The goods 
were consigned by the plaintiffs to the printing company, upon 
certain conditions, and were insured as their property according 
to the terms of the contract ; which conclusively shows that the 
goods were considered by the parties as the property of the 
plaintiffs. And there is no evidence whatever which has any ten- 
dency to prove an absolute sale. 

But admitting the sale to be conditional, the defendants’ coun- 
sel contend that it had become absolute before the consignment 
of the goods to the defendants ; either by an unconditional de- 
livery, or by the unreasonable neglect of the plaintiffs to demand 
the performance of the condition, or to reclaim the goods. 

That a conditional sale may become absolute by an uncondi- 
tional delivery, unless from the circumstances of the case it should 
appear not to have been the intention of the vendor to waive the 
condition, is undoubtedly a well established doctrine. But in 
the present case, it is manifest that, by the terms of the contract 
the goods were to be delivered to the printing company to be 
printed, and to be afterwards consigned to Hoyt & Bogart, for 
the purpose of procuring their acceptances, and to enable the 
printing company to perform the condition of sale. The goods 
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were consigned to them as the plaintiffs’ property, and not to 
complete the sale. The delivery was in pursuance of the con- 
tract, and there is no ground for the presumption that the condi- 
tion was waived. If the contract was conditional, so was also 
the delivery. ‘The condition, by the contract, was not to be 
performed until after the goods should be printed and the ac- 
ceptarces should be procured; and the consignment of the 
goods to the printing company for that purpose, instead of 
proving a waiver of the condition, rather proves the plaintiffs’ 
intention to insist on its performance. But the plaintifis were 
not bound to exact a strict and punctual performance of the con- 
dition ; and by their allowing further time for the performance, 
they are not to be considered as having waived the condition. 
There is, therefore, no evidence of the waiver of the condition 
of sale; and it is immaterial whether the contract be considered 
as an executed contract of sale, or as an executory contract to be 
completed by a bill of sale after the performance of the condi- 
tion. If by the terms of the contract the condition were to be 
performed at the time of the delivery, and the performance of 
the condition were not then insisted on by the vendor, this 
doubtless would be good evidence of its waiver. Furniss v. 
Hone, 8 Wend. 247. Carleton v. Sumner, 4 Pick. 516. alin 
v. Dennie, 6 Pick. 262. . 

The other ground of defence is, that admitting the property to 
be the property of the plaintiffs, yet as the Home Printing Com- 
pany were their agents, they are bound by their agents’ acts, al- 
though done in violation of the plaintiffs’ instructions. But the 
Home Printing Company were the special agents of the plain- 
tiffs, with limited authority to do certain acts; and it is very 
clear that as they exceeded their authority, the plaintiffs are not 
bound by their acts. A special agent cannot bind his principal 
by any act not expressly authorized. 

Tn regard to the damages, we are of opinion that the nlaintista 
are not entitled to recover the full value of the goods in their 
printed state. The value of them in their brown state appears 
to us a more just and equitable measure of damages under all 
the circumstances of the case. Green v. Farmer, 4 Bur. 2223 


OCTOBER TERM 1841. 19 


Commonwealth v. Turner. 


CoMMONWEALTH vs. Exras M. Turner. 


Where A. and B. were jointly indicted for kidnapping a coloured boy at W., on the 

12th of September, evidence was held admissible against B. to show that he, on the 
llih of September, at S., where he went with A., endeavored to obtain a colored 
boy saying that he wished to procure one to live in his father’s family. And when, 
after this evidence was admitted, B. called his father and mother as witnesses, and 
they testified that she directed him, before he went with A. to S., to endeavor to 
obtain there a girl or boy to live with her, and B. then called as a witness the daugh- 
ter of the man at whose house A. and B. stopped while they were at S., and she tes- 
tified that B., while he was at S., conversed with her father on the subject of procuring 
a boy for his mother; it was held that this witness might be asked, on cross-examina- 
tion by the attorney for the Commonwealth, if she did not know that her father stood 
indicted fur kidnapping another boy, on account of his participating in the traasac- 
tion of which she had been testifying. 


Tue defendant and Dickinson Shearer were jointly indicted 
for kidnapping a colored boy of the age of eight years. The 
first count in the indictment alleged that said Shearer and Tur- 
ner, on the 12th of September 1839, ‘‘at Worcester in the 
county of Worcester, unlawfully, fraudulently and wickedly, 
and without any lawful warrant or authority whatever, did take, 
obtain, and inveigle into their custody and possession, one Sidney 
©. Francis of said Worcester, a minor child under the age of 
twenty one years, and son of John F. Francis of said Worces- 
ter, a free citizen of said Commonwealth, with intent to trans- 
port and send, and to cause to be transported and sent, the 
body and person of him the said Sidney O. Francis from and 
out of said Commonwealth, without the consent and against the 
will of the said Sidney and of his father, the said Francis ; 
against the peace of the said Commonwealth, and contrary to 
the form of the statute in such case made and provided.”’ 

The second count alleged, ‘‘ that the said Shearer and Tur- 
ner, at Worcester aforesaid, in the county aforesaid, on the 
said twelfth day of September, unlawfully, fraudulently and 
wickedly, and without any lawful warrant or authority whatever, 
did seize, take, steal and kidnap one Sidney O. Francis of said 
Worcester, the minor child and son of John F. Francis of said 
Worcester, a free citizen of said Commonwealth, with intent 
the said Sidney O. Francis to send and transport, and to cause 
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and procure the said Sidney O. Francis to be sent and trans- 
ported from and out of said Commonwealth, without the consent 
of said Sidney O. Francis, and against his will, and against the 
will and without the consent of said John F. Francis, the said 
father of said Sidney, and with intent also, against the will of 
said Sidney and of his said father, the said Francis, to sell and 
transfer the said Sidney O. Francis as a slave; against the 
peace of the said Commonwealth, and contrary to the form of 
the statute in such case made and provided.” 

Both defendants were found guilty by the jury, on a trial in 
the court of common pleas. ‘T'urner brought the case into this 
court on exceptions, the grounds of which appear in the follow- 
ing report signed by Cummins, J. before whom the trial was 
had: 

There was evidence, in behalf of the Commonwealth, on the 
trial, tending to prove that the two defendants went together, 
in September 1839, from Palmer (where Turner, who is a 
minor, resided in his father’s family) to Shirley, in the county 
of Middlesex, to the house of one William Little, a relative of 
both the defendants, and that on their return to Palmer, they 
stopped at Worcester and obtained possession of Sidney. There 
was also evidence tending to show that the father of Sidney 
was induced to commit him to Shearer, to live with him asa 
servant, through the false representations of both the defendants. 
Those representations, among other things, were, that said 
Shearer was a resident of the town of Palmer, and had resided 
there for several years, and had been and still was engaged in. 
the business of trade, keeping a store there, and that the boy, 
Sidney, was wanted by Shearer to assist him in that store. The 
boy was taken by Shearer, and after being carried in a wagon 
to Palmer, with Shearer and Turner, was immediately afterwards 
transported by Shearer to the State of Virginia, where le (Shear- 
er) resided ; but there was no proof that ‘Turner had any interest 
in the abduction. ‘The boy was carried to the State of Vir- 
ginia without any consent of his, or of his parents, and without 
the knowledge of either that he was in fact going without the 
limits of this Commonwealth. 
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For the purpose of still further showing the connexion of 
Turner with said Shearer, in the kidnapping of the boy, evi- 
dence was offered, tending to prove that said ‘Turner was a 
nephew of Shearer; that Shearer had not resided at Palmer 
f>r the last ten or twelve years; that ‘Turner knew that Shearer 
-2sided in Virginia ; that he was an owner of slaves, and that he 
was engaged there in the business of buying and selling slaves ; 
and that shortly before the boy was obtained by Shearer, as 
aforesaid, ‘Turner expressed his belief, that Shearer would not 

hesitate, if he could get free colored persons from Massachu- 
- setts into Virginia, to sell them there as slaves. 

For the same purpose, and to show the intent of ‘Turner, 
evidence was offered on behalf of the Commonwealth, to prove 
that in the morning of the same day on which Shearer, as 
before mentioned, obtained possession of the boy, and not more 
than one hour before, ‘Turner, being in company with Shearer, 
inquired of one John Metcalf, with whom he was acquainted, 
where they could procure a colored boy; said Turner repre- 
senting that such a boy was wanted for his father ; which last 
representation, it was insisted on the part of the Commonwealth, 
was false, and that said Turner had no directions or authority 
to procure such boy for his father’s service. 

None of this evidence was objected to by the defendant, 
Turner. After the preceding evidence was introduced, the 
District Attorney, for the like purpose of proving the said con- 
nexion of ‘Turner and Shearer, and of showing the intent of 
Turner, offered evidence to prove, that Turner, the day before 
Shearer obtained the boy Sidney, as aforesaid, while at Shirley, 
went with said Little to one of the overseers of the poor, 
(Shearer not going with them, but remaining at the house of 
Little), and endeavored to procure a colored boy there in the 
almshouse, upon a representation that the boy was wanted by 
his father to live with him in Palmer. This representation the 
District Attorney insisted was false and collusive, and he stated 
that he intended to offer further evidence to prove it to be so 
To the offered evidence of what took place in Shirley, the 
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defendant, Turner, objected, but the objection was overruled. 
and the evidence was admitted for the purpose aforesaid. 

The defendant, Turner, called his father and mother to prove 
that he was directed by his father to go to Shirley for the purpose 
of carrying Shearer, who was his uncle, and was directed by 
his mother to endeavor to obtain a girl or boy at Shirley, to live 
with her at Palmer, as a servant. He also called Jane Little, a 
daughter of William Little, to prove that while at Shirley he 
had a conversation with said Little on the subject. 

The District Attorney commenced his cross-examination by — 
asking Jane Little, if her father did not, to her knowledge, now 
stand indicted for kidnapping another boy, on account of his 
participation in the very same transaction of which she had been 
testifying. ‘To this inquiry the defendant objected, but the 
court overruled the objection, and the question was put. ‘The 
witness answered that her father was not thus indicted, to her 
knowledge. 

The counsel for the defendant contended that no offence was 
sufficiently described in the first count in the indictment ; but the 
court overruled this objection. ‘The counsel for the defendant 
further contended, that the jury must acquit the defendant on 
the second count in the indictment, unless they were satisfied, 
that the defendant intended to sell the boy, alleged to have been 
kidnapped, at the time when he kidnapped him. But the court 
instructed the jury, that the second count in the indictment 
described a substantive offence, independently of any such in- 
tention, and that, if they were satisfied that all the other allega- 
tions contained in that count were proved, and that it was not 
proved that he, when he kidnapped the boy, intended to sell 
him, they would return a verdict against the defendant, negativ- 
ing such intention ; but that, if they were satisfied that all the 
allegations in that count were proved, and that the defendant, 
when he kidnapped the boy, intended to sell him, they would — 
return a general verdict against the defendant on that count. 

The jury returned a general verdict against the defendant upon 
both counts in the indictment. 
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To the foregoing ruling and decisions of the court, the de- 
fendant alleged exceptions. 

Barton § R. A. Chapman, for the defendant. The testimo- 
ny as to the defendant’s endeavoring to procure a colored boy at 
Shirley ought not to have been received. That was no part of 
the res gesta. It was at a different time and place, when Shezrer 
was not present, and should be regarded as an entirely different 
transaction from that which is charged in the indictment. 1 Phil. 
Ev. (4th Amer. ed.) 178. 181. The King v. Ellis, 6 Barn. 
& Cres. 145. Rex v. Winkworth, 4 Car. & P. 444. 

No evidence was given that the defendant’s declarations at 
Shirley were collusive. On the contrary, the testimony of his 
parents showed that it was not collusive. Yet those declarations 
were offered on the ground that they were to be shown to be 
groundless and false pretences ; and they operated injuriously to 
the defendant. 

The cross interrogatory to Jane Little should not have been 
put, nor should she have been required to answer it. Whatever 
might have been her answer, it could have had no tendency to 
discredit her as a witness, or to prove the guilt of the defendant. 
1 Stark. Ev. 133. 1 Phil. Ev. (4th Amer. ed.) 272. Spence- 
ley v. De Willott, 7 Kast, 108. Odiorne v. Winkley, 2 Gal- 
lis. 51. Evans vy. Eaton, Peters C. C. 322. Elton v. Lar- 
kins, 5 Car. & P. 385. The People v. Genung, 11 Wend. 18. 

Merrick, (District Attorney,) for the Commonwealth. 

Dewey, J. The general rule, as to the admission of testi- 
mony in criminal cases, is undoubtedly as contended for by the 
counsel for the defendant; that the evidence must be strictly con- 
fined to the point in issue, and that it is not competent to prove 
the commission of another distinct offence, for the purpose of 
leaving the jury to infer from his participation in such other act, 
that the defendant is also guilty of the particular offence for 
which he is put on trial. But cases often occur which, to some 
extent at least, may be considered exceptions to the general 
rule, and where it becomes proper and necessary to inquire into 
and hear: testimony as to other acts of the defendant which, 
though constituting in themselves distinct and independent crimes, 
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yet disclose evidence having a material bearing upon the partic- 
ular charge upon which he is arraigned. Evidence of this cbar- 
acter is admitted with great latitude in trials for conspiracy, in 
which independent acts are introduced for the purpose of estab- 
lishing the combination and its unlawful character. It is always 
competent to resort to evidence of other transactions by the.de- 
fendant, whenever it is necessary to establish the guilty knowl- 
edge of the party. ‘Thus in the case of one indicted for uttering 
and passing counterfeit bank bills or coins, knowing them to be 
such, it would be competent for the prosecutor to show that the 
defendant had, on another occasion, uttered and passed similar 
counterfeit bills or coins. ‘This is very familiar law, both as found 
in the books, and recognized in practice. Roscoe Crim. Ev 

(2ded.) 88-86. In The King v. Whiley & Haines, 2 Leach, 
(4th ed.) 893, the defendants were indicted for uttering certain 
bank notes, knowing them to be forged ; and the prosecutor was 
allowed, for the purpose of establishing the fact that the defend- 
ants knew the character of the notes, to show that on three former 
occasions they had passed forged bank notes to different persons, 
and that on each occasion they gave a different name and place 
of residence, in answer to inquiries made of them. It was said 
in that case, by the court, that it was competent to give in evi- 
dence the demeanor of a defendant on other occasions, from 
which it might be inferred that he was acting with a guilty pur- 
pose while he was uttering the forged notes, as charged upon 
him in the indictment upon which he was on trial. S. C. 1 New 
Rep. 92. 

Evidence of other facts than those connected immediately 
with the act charged are always admissible, where the intent of 
the defendant forms a material part of the issue, and where 
those facts can be supposed to have any proper tendency to es- 
tablish that intent. Roscoe Crim. Ev. (2d ed.) 87. [See also 
Greenleaf on Ev. § 53.] 

Upon recurring to the indictment, and the proceedings had 
thereon upon the trial, it will be seen that the intent with which 
the defendant did the act complained of became material, and 
was in fact a question directly submitted to the jury to pass 
upon. 
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The intent and purpose of the defendant, in obtaining the pos- 
session and custody of the individual alleged to be unlawfully 
taken, were to be inferred from a great variety of circumstances, 
and necessarily opened a wide door for the introduction of evi- 
dence of the acts of the party accused, having any reasonable 
degree of connexion with the particular act complained of. It 
was with the view of fixing the character of this last act, that 
evidence was received of the conduct and declarations of the de- 
fendant on the day previous, and at another place, and in refer- 
ence to another individual, about whom overtures were made, 
with a view of obtaining possession of his person. With refer- 
ence to such purpose, and thus limited, it seems to us to have 
been properly admitted. 

A further objection relied on by the defendant is, that the 
presiding judge permitted an improper inquiry to be put to Jane 
Little, a witness introduced in the defence, in the question asked 
her on her cross-examination, whether her father was not, within 
her knowledge, indicted for kidnapping another boy, on account 
of his participation in the same transaction of which she had 
been testifying. 

It may be remarked, that the objection here taken does not 
raise the question, whether it be competent for counsel, on cross- 
examination, to put a question to a witness, which, if answered in 
the affirmative, would disgrace him, or show him to be guilty of 
an infamous crime. -In practice, such questions have often been 
allowed to be propounded to a witness, though the propriety of 
it has been sometimes doubted, upon the ground, that it could 
not be proper to allow a question to be put to a witness which 
by law he was not bound to answer. But the question put to 
the witness, in the present case, did not tend to disgrace her, or 
to show her guilty of any crime. The inquiry related to a third 
person, and was put to her to show that, from her connexion 
with such third person, and from her position in relation to a 
matter connected with the case on trial, and as being charged 
with a similar offence, she might be under some influence or 
bias, which might give a coloring to her testimony, and which 
should, to some extent, affect her credit with the jury. Had 
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this evidence been offered to establish the fact of the existence of 
such an indictment, it would have been clearly inadmissible ; but 
for the purposes for which it was put, the material point was not 
whether a legal and technical indictment had been found by a 
grand jury agains: her father, but whether she was testifying under 
the belief that such was the fact. In this view, and for this 
purpose, the inquiry was proper and unobjectionable. 

But the objection, if any existed, would seem to have been 
removed by the negative answer she gave to the question. ‘The 
question and the accompanying answer leave the matter as favor- 
ably for the defendant, as if no such question had been put. 

The second count in this indictment being unquestionably good 
and sufficient, the court have not thought it necessary to consider 
the question raised as to the sufficiency of the first count. Nor 
does any question arise as to the ruling of the court, that the 
second count described a substantive offence, independent of the 
alleged intention to cause the said Sidney O. Francis to be sent 
and transported out of the Commonwealth, without his consent 
and against his will—inasmuch as the jury have found the intent 
as charged in the indictment ; the judge having directed them to 
pass upon that matter, and properly so directed the form of their 
verdict, as in the event of their finding the defendant guilty with 
the intent charged, this ruling, which was thus objected to, 
would be no further material, or a subject of exceptions. 

Exceptions overruled. 


Exvras Howe & another vs. Georce BisuHop. 


Where land, which is paid for by A., is conveyed to B. for the purpose of securing it 
from A.’s creditors, and A. goes into possession under a lease from B., and the credi- 
tors of A. levy execution on the land as his estate, they are not thereby enabled to 
maintain a writ of entry against B. to recover possession of it. 


Writ of entry to recover a parcel of land in Warren. Trial 
before Wilde, J. ‘The demandants, to prove their title and 
seizin, introduced a judgment recovered by them against Harri 
son Bishop and one Ferry, and a levy, on the 29th of June 1840, 
of the execution which issued on that judgment, upon the de- 
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manded premises as the estate of said Harrison, and a delivery 
of seizin by the officer who served said execution. The 
demandants also proved, that before and at the time of said 
levy, Harrison Bishop was in the possession and occupation of 
the demanded premises ; and here they rested their case. 

The tenant then offered in evidence a deed of the demanded 
premises, from one Lumbard to himself, dated October 24th, 
1836, and called Harrison Bishop as a witness, who testified 
that, soon after the date of said deed, he went upon the prem- 
ises and erected an addition to the house thereon, under a power 
of attorney from the tenant, and that, in the spring of the year 
1837, he took a lease of the premises from the tenant, for the 
term of three years, and that since the expiration of the lease 
he had occupied under an agreement with the tenant to remain 
and pay rent for the premises. Here the tenant rested his case. 

The demandant thereupon offered to show that the bargain, 
made between Lumbard and the tenant for the demanded prem- 
ises, was made for the benefit of Harrison Bishop; that the 
consideration for the purchase from Lumbard was paid by said 
Harrison ; and that the deed was made to the tenant in order to 
secure the estate from said Harrison’s creditors, and with a 
design, on the part of the tenant and Harrison, to defraud the 
creditors of the latter. But the judge ruled that the evidence 
thus offered was incompetent; and a nonsuit was entered, sub- 
ject to the opinion of the whole court, as to the competency 
of the rejected evidence. 

Washburn, for the demandants, cited Allen v. Rivington, 2 
Saund. 111. Catteris v. Cowper, 4 Taunt. 547. Shrewsbury 
v. Smith, 14 Pick. 302. Goodwin v. Hubbard, 15 Mass. 210. 

C. Allen, for the tenant. 

Dewey, J. ‘To entitle the demandants to recover, they 
must show affirmatively in themselves a sufficient legal title to 
authorize the maintenance of their action, and if they fail so to 
do, the tenant must prevail in his defence. The burden, thus 
devolving on the demandants, they attempt to sustain by evi- 
dence of a levy of execution in their favor upon the demanded 
premises, as the estate of Harrison Bishop. But the effect of 
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that levy was only to transfer to the demandants all the interest 
of the judgment debtor in the estate thus levied upon. It is 
true, that there is, upon the making of such levy, a delivery of 
the seizin and possession to the judgment creditor by the officer, 
and this may operate, to the extent of the interest of the judg- 
ment debtor, to give the possession to the creditor ; but a levy 
upon lands not belonging to the judgment debtor, and of which 
the title and possession are in another, will not oust the person thus 
in possession under a legal title. Blood v. Wood, 1 Met. 528. 

What was the title of Harrison Bishop in the premises levied 
upon by the demandants? As to paper title, he clearly had 
none. He never was a grantee from any one having or claim- 
ing title to the premises. ‘This is conceded ; but it is contended 
that the conveyance from Lumbard to George Bishop may, 
upon the evidence proposed to be offered, be held to vest the 
estate in the premises in Harrison Bishop. 

This view of the case, if sustained, rests upon the doctrine, 
that if a conveyance be made by A. to B. upon a consideration 
paid by C., an attachable interest is vested in C. which may, by 
levy of execution, be legally transfered to the creditor of C. 
This position, we think, is untenable, and the title of the 
demandants cannot be successfully urged upon that ground. 
Upon such a state of facts, no legal interest in the premises 
conveyed ever vested in the debtor ; and the creditor, succeed- 
ing only to the estate of his debtor, can therefore acquire, by 
the levy, no legal estate in the same. ‘The present case is 
unlike the more usual cases in which fraudulent conveyances 
are impeached by creditors ; they ordinarily disclosing a legal 
title in the debtor, and the matter in controversy being solely, 
whether the debtor had been legally devested of such title, as 
against a levy of his creditor. 

The demandants further insist, that at the time of making 
their levy, the judgment debtor was in possession, and that 
they may rely upon this title by possession, as good against one 
who has no older or better title. This argument might avail 
them, if the facts in the case showed any such possession in the 
debtor in his own right, or under a claim of tit]e in hiraself ; -but 
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the facts stated clearly negative any such position. They find 
the original entry of Harrison Bishop, the debtor, to have been 
under authority from George Bishop, and in his right, and the 
subsequent possession to have been continued by Harrison, as 
tenant to George, and in no way adverse to George’s title. 
The demandants, therefore, do not strengthen their title by any 
aid derived from the debtor’s possession of the premises. It 
would seem, therefore, to be very clear, upon well settled 
principles, that the demandants have not sustained their action 
by the requisite proof of that title in themselves, which the law 
requires before they can disturb the possession of the tenant. 

But it is strongly urged on the part of the demandants, that 
in the case of Goodwin v. Hubbard, 15 Mass. 210, upon.a 
question arising upon a similar state of facts, this court sus- 
tained the levy of a judgment creditor against the party holding 
under a conveyance upon a secret trust for the benefit of the 
debtor. 

Although the facts in relation to the paper title are quite 
similar in the two cases, it is also very apparent, that the ques- 
tion presented itself, in the case of Goodwin v. Hubbard, under 
a different aspect, as to the legal rights of the parties litigating, 
from that of the present case. There the parties were reversed 
in their relation to the suit; the judgment creditor was in the 
actual enjoyment and possession of the demanded premises, and 
the party claiming through the fraudulent conveyance was seek- 
ing, through the aid of a court of law, to devest the judgment 
creditor of his possession. 

It may, and sometimes does happen, that the circumstance 
of the relation of the party to the suit, as being the demandant 
or tenant, may materially affect the result. Suppose neither 
the demandant nor tenant to have any legal title, either docu- 
mentary or possessory ; in such case, the demandant must fail, 
and the tenant will remain undisturbed in his possession ; while 
it would be equally true that, upon the same state of facts as to 
the legal title, if the tenant had been the party asserting his 
right and seeking to recover the possession of the land of the 
other, he also would have failed to sustain his action. In the 


30 WORCESTER. 


Howe & another v. Bishop. 


case supposed, it will readily be perceived, that the result is 
changed by the mere change of the position of the parties ; the 
rule being, that a demandant in a real action must recover upon 
the strength of his own title, and not upon the weakness of the 
tenant’s title. 

We have not found it necessary to consider particularly, or to 
express any opinion upon the soundness of the decision im the 
case of Goodwin v. Hubbard, because we are satisfied that the 
prominent grounds upon which that opinion seems to be placed, 
and upon which only it can be sustained, do not exist here. 
As has been already remarked, the judgment creditor in that 
case was in possession ; he was the party denying the right of 
the other party to dispossess him, and was, therefore, entitled 
to retain his possession until the demandant could establish in 
himself a legal title. This, in the opinion of the court, the 
demandant failed to do, and thus failing to maintain the issue 
on his part, the judgment might well be rendered for the judg- 
ment creditor, without establishing any legal title in him under 
his levy. It was the want of title in the demandant, and not 
the existence of any valid title in the creditor, which was the 
foundation of the judgment rendered in that case. The posses- 
sion being with the creditor, he might successfully resist the 
claim of a person having no better right than himself. 

Such, as it seems to me, is the proper view to be taken of 
the case of Goodwin v. Hubbard, and is the one upon which 
the decision seems to be placed by the court, in the opinion 
delivered in Kempton v. Cook, 4 Pick. 305, where that case was 
cited and relied upon by counsel. 

But in the present case, the party holding under the alleged 
fraudulent conveyance is the party in possession, and as such is 
entitled to retain his possession, until the creditor has established 
in himself a valid title. This, for the reasons already stated, 
he has failed to do. The case does not therefore present itself 
under such circumstances that the creditor can rely upon the 
weakness of the title of his adversary, but he must establish his 
right to maintain his action, by making at least a prima facie case 
of title in himself. 
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Whether the creditor is without legal remedy in a case like 
the present, or if any exist, in what form it is to be sought, are 
questions upon which we forbear to express any opinion. 

Nonsuit to stand. 


James Brapsury vs. DanteEL Dwieut. 


Where contradictory parol evidence was given as to the contents of a lost written agrees 
ment for the sale of wood, and the question was whether, by the agreement, the ven- 
dor sold all the wood on a certain lot for $ 300, or so much wood thereon, at $ 1-25 
per cord, as would amount to $ 3090, it was held, that evidence was admissible to prove, 
that the wood on said lot, when the agreement was made, was worth far more than 
$ 1-25 per cord — for the purpose of showing a probability that the agreement was 
for the sale of all the wood on the Jot. 


AssumpsiT to recover back money alleged to have been paid 
by the plaintiff to the defendant, upon a consideration which had 
in pact failed. At the trial, in the court of common pleas, be- 
fore Strong, J. the plaintiff introduced evidence tending to prove 
that in December 1839, he contracted with the defendant for 
$ 300 worth of wood, at $1°25 per cord, to be cut on the de- 
fendant’s land, for which the plaintiff gave his promissory note 
to the defendant, payable in sixty days, and paid the note soon 
after it fell due. The plaintiff gave evidence of a negotiation 
between him and the defendant respecting the purchase of the 
wood, and introduced a witness, who testified that he (the wit- 
ness) called upon the defendant, by direction of the plaintiff, 
and gave to the defendant the abovementioned note, signed by 
the plaintiff and by the witness and another person; that the 
witness took from the defendant a bill of sale of the wood, and 
carried and delivered it to the plaintiff. Kvidence being given 
that the bill of sale had been lost since the commencement of 
this action, the witness was permitted to testify as to its con- 
tents; and he stated that it purported to be a bill of sale of 
$ 3800 worth of wood, to be cut and taken from a certain lot be- 
longing to the defendant, by the Ist of June 1840. 

The defendant contended, and offered evidence tending to 
show, that the contract between him and the plaintiff was for all 
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the wood standing on the said lot, whether more or less, without 
any agreement as to the quantity for which the sum of $ 300 was 
to be paid. 

The plaintiff gave evidence, that there was not on said lot 
wood enough to amount to $500, at $ 1:25 per cord ; and that 
he, on the 15th of June 1840, demanded of the defendant a 
return of part of the money he had paid, or that the defendant 
should show him where he could procure more wood. 

In the course of the defence, the defendant offered evidence 
to prove that the wood, on the lot upon which the plaintiff cut, 
‘¢ was of far greater value than $1:24 per cord, for the purpose 
of showing the probability that the contract was such as he al- 
leged it to be, and that it was not according to the claim of the 
plaintiff.’ This evidence was rejected by the judge, and the 
plaintiff obtained a verdict. The case was brought into this 
court on exceptions to the rejection of this evidence. 

C. Allen, for the defendant. 

Merrick, for the plaintiff. 

Purnam, J. This controversy has grown out of a contract 
between the parties concerning a sale of wood standing on the 
defendant’s land, and to be cut down by the plaintiff. A bill of 
sale was given by the defendant to the plaintiff, which expressed 
the terms of the agreement. But the paper has been lost, and 
the parties are at issue on its contents ; the plaintiff insisting that 
it was for $ 300 worth of wood, at $ 1:25 per cord, and the de- 
fendant maintaining, on the contrary, that it was for all the wood 
on a certain lot, for which the plaintiff was to pay, and has paid, 
¢ 300. It now appears that there was not wood enough on the 
lot to amount to the sum of $300, paid at the rate of ¢ 1:25 
per cord, and that the plaintiff gave notice of that fact to the 
defendant, fifteen days after the expiration of the time within 
which the wood was to be cut and taken away, and requested 
the defendant to show to him and permit him to cut wood on an- 
other lot sufficient to make up the deficit, or to return it in money. 

The witness, who undertook to testify as to the contents of 
the bill of sale, said that it purported to be a sale of $300 
worth of wood, to be taken from a certain lot of the defendant 
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by the Ist of June next after the time of the sale, which was in 
December 1839. | 

Now, if that was the contract, it would be satisfied by the 
plaintiffs taking all the wood which was on the lot, although it 
might be of less value than $ 300. ‘That witness did not state 
that the wood was to be at a certain rate per cord. He stated 
that the plaintiff paid $300 for the wood; and if the case 
rested there, the plaintiff would have no just claim against 
the defendant. But if the contract was for $300 worth of 
wood, on a certain lot, at a certain rate per cord, and there 
was a deficiency, it would be clear that the plaintiff, upon 
reasonable notice and request, would be entitled to recover the 
amount of that deficiency, as for money paid upon a considera- 
tion that had failed to that extent. ‘The question at the trial was, 
what were the terms of the agreement. 

The defendant offered to prove that the wood, which the 
plaintiff cut down on his lot, was of far greater value than $ 1:25 
per cord, as it stood, for the purpose of proving his own state- 
ment of the agreement, and disproving the claim of the plaintiff. 
But the court rejected that evidence. And the question now is, 
whether it should have been admitted. If the inference prop- 
erly to be drawn from that fact tended to prove the agreement 
to be such as the defendant contended that it was, then it should 
have been admitted ; otherwise, it should have been rejected as 
irrelevant, and as having a tendency to mislead. 

Now the presumption which arises from the uniform conduct 
of men, under a given state of facts, enters essentially into al- 
most every cause which is tried. Very few cases are estab- 
lished by positive proof. If the fact, alleged by one party and 
denied by the other, be unusual, unaccountable, and not war- 
ranted by the circumstances which attended the transaction, it 
will not be likely to obtain credit with the jury. If (to come 
home to the question) the wood, which was standing on the de- 
fendant’s lot, was worth far more than ¢ 1:25 a cord — and we 
must now take the fact to be so —is it reasonable to suppose 
and presume that he would have sold it at that reduced price ? 
We cannot think that sucha presumption could be raised from 
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such premises. Suppose the evidence would have proved that 
the wood was worth two dollars a cord: a sale for the price 
at which the plaintiff alleges that it was rated, would be contrary 
to the uniform course and conduct of men. ‘The rejected eyvi- 
dence would indeed only raise a presumption, which might be 
rebutted by some particular circumstances that might have op- 
erated upon the defendant to sell for Jess than the known value. 
But this would not affect the admissibility of the evidence. 
‘'he fact should be submitted to the jury, to be properly weighed 
by them. And if it were established, and not explained or re- 
butted, it would certainly have a tendency to disprove the alle- 
gation of the plaintiff, that the contract was for a price per cord 
greatly less than the common value. 

The verdict is set aside, and the case remitted to the court 
of common pleas for a new trial. 


Isaac Stevens, Administrator, vs. ZinA GOODELL. 


A testator, having devised certain land, and bequeathed certain chattels to a minor, 
whom he also made one of his residuary legatees, afterwards sold and conveyed said 
Jand and chattels to a third person, and took his promissory notes in payment: After 
his decease, his executor delivered those notes to said minor’s guardian, who gave his 
receipt therefor ‘* in full of the legacy bequeathed ’’ to said minor, and collected the 
money due thereon.. The executor was afterwards removed from his trust, and an 
administrator de bonis non, with the will annexed, was appointed. Held, that the 
guardian was not chargeable in the process of foreign attachment, as trustee of the 
executor ; that the administrator was entitled to recover back the money from the 
guardian, with interest from the time when it was received ; and that the guardian 
could not retain, by way of set-off, any sum due to his ward, as residuary legatee, on 
account of money received by the executor. 


AssumpsiT for money had and received. The plaintiff sued 
as administrator de bonis non, with the will annexed, of the es- 
tate of John Cutting ; and the case was submitted to the court 
on the following statement of facts : | 

John Cutting died on the 5th of July 1835, and his last will, 
bearing date October 20th, 1828, was proved and allowed in 
the probate court for this county, on the first Tuesday of Octo- 
ber 1835; and Nathan Nickerson, junior, who was therein 
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appointed executor, accepted the trust, received letters testa- 
mentary, and exercised the trust until April 1839, when he 
absconded and left the Commonwealth. He was afterwards re- 
moved from said trust by said court of probate, and the plaintiff 
Was appointed administrator de bonis non, with the will annexed, 
of said Cutting’s estate. 

At the date of said will, the testator owned a farm in Orange, 
in the county of Franklin, and certain cattle and farming uten- 
sils, which he devised and bequeathed to John ‘Cutting Wood. 
But the testator afterwards sold and conveyed said farm, in fee 
simple,.to Amos Goddard, taking in payment said Goddard’s 
promissory notes to the amount of $1000. ‘The testator also 
sold said cattle and utensils. 

The said John Cutting Wood is a minor, and the defendant 
has been and still is his guardian. On the 21st of August 1836, 
said Nickerson, the executor, assigned and delivered to the de- 
fendant the notes given, as aforesaid, by Goddard to the testator, 
for which the defendant then gave to Nickerson this receipt, viz. 
** Received of Nathan Nickerson, junior, executor of the last 
will and testament of John Cutting, late of Phillipston, county 
of Worcester, deceased, one thousand dollars ; it being in full 
of a legacy bequeathed by said Cutting to John C. Wood, of a 
farm located in Orange, county of Franklin, and formerly owned 
by Nathan Wood, father of John C. Wood ; together with the 
farming utensils, &c. mentioned in said legacy. Zina Goodell, 
Guardian to John C. Wood.” 

On the 18th of October 1836, Nickerson rendered, in the 
probate court, his account of administration, in which he asked 
and was allowed $1000, paid to John C. Wood’s guardian ; 
but none of the residuary legatees under said will were present 
at the settlement of said account, and several of them were mi- 
nors having no guardian. 

On the 21st of September 1836, the defendant, as guardian 
of John C. Wood, rendered an account or inventory, in the 
probate court of the county of Franklin, of the said sum of 
$ 1000, and of other moueys then in his hands, as belonging to 
his said ward. 
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On the 13th of August 1840, the plaintiff unsuccessfully de- 
manded a delivery to him, by the defendant, of said promissory 
notes, or of the proceeds thereof, if they had been collected. 
Before the commencement of this action, the defendant collected 
and received the money due on said notes. 

‘I'he aforesaid John C. Wood is one of the residuary legatees 
under the will of said John Cutting ; and the said Nickerson, 
while he was executor, received moneys belonging to said lega- 
tees, which have never been paid to them, and for which the 
sureties on his probate bond are liable. An action is now pend- 
ing in this court for the recovery of those moneys. 

At the March term 1840, of the court of common pleas for 
the county of Franklin, a creditor of said Nickerson commenced 
an action, which is still pending, against him as principal and the 
defendant, as his trustee, for the purpose of charging the defend- 
ant on account of the ¢ 1000 beforementioned. 

The parties agreed that judgment should be rendered upon 
default or nonsuit, according to the opinion of the court on the 
foregoing facts ; and that if the court should be of opinion that 
the plaintiff recover, and that the defendant can be allowed to 
retain for anything that may be due to his said ward as residuary 
legatee, on account of money received by said Nickerson as 
aforesaid, then that an auditor-might be appointed to report the 
facts in relation thereto. 

Stevens, pro se. If Nickerson, for any legal reason, might 
not be entitled to recover back this money, yet the administrator 
de bonis non -—as he is bound to dispose of the testator’s prop- 
erty according to the will and the law— can well maintain this 
action. Farwell v. Jacobs, 4 Mass. 634. Colt v. Lasmer, 9 
Cow. 320. Field v. Schieffelin, 7 Johns. Ch. 150. Lawrence 
v. Carter, 16 Pick. 12. Weeks v. Gibbs, 9 Mass. 74. Dawes 
v. Boylston, 9 Mass. 352. 

As the money was received wrongfully by the defendant, he 
is liable for interest from the time he received it. Wood v. 
Robbins, 11 Mass. 504. Mason v. Waite, 17 Mass. 560. 

C. Allen, for the defendant. ‘The money was paid by Nick- 
erson and received by the defendant under a mistake; they 
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supposing that the avails of the sale of the farm, &c. belonged 
to John C. Wood, to whom they were given by the will. This 
was a mistake of the law, the facts being known, and therefore 
the money cannot be reclaimed, either by the English or the 
American law. 1 Leigh’s Nisi Prius, 54-57. 1 U.S. Digest, 
Assumpsit, 439. In the case cited from 16 Pick. 12, there 
was a special agreement, when the money was advanced to the 
guardian, that no advantage should be taken thereof, in a final 
settlement of the testator’s estate. 

There was not such a wrongful reception of the money by 
the defendant, as would charge him with interest, under the 
authorities cited, even if he were not entitled to retain the prin- 
cipal sum. 

Purnam, J. This case discloses a most extraordinary mis- 
appropriation of the funds belonging to the estate of the testator, 
by his executor, who has been removed from his office. The 
testator, by his will, which was made in 1828, devised a farm, and 
gave the stock and utensils, which were upon it, to John Cutting 
Wood. But afterwards he altered his mind, and conveyed the 
farm in fee to Amos Goddard, and also sold the personal prop- 
erty ; so that at the time of his death, in 1835, when the will 
was proved, he was not seized of or entitled to the real and 
personal estate so devised and bequeathed. ‘The devise and 
bequest became inoperative. The payment for the farm was 
made by Goddard in his promissory notes, amounting to $1000, 
which belonged to the testator’s estate, and came to the hands and 
possession of Nathan Nickerson Jr., the executor, And instead of 
collecting the money due upon them, to be appropriated accord- 
ing to the will, he delivered them to the defendant, taking the 
receipt which is set forth in the statement of facts agreed by 
the parties. ‘This appears to have been done voluntarily on the 
part of the executor ; and there is nothing in the case to show 
that the defendant obtained the notes by any fraudulent repre- 
sentations. We know not the motives or reasons which induced 
the executor thus to misappropriate the property. But however 
good they may have been, it is too clear for argument, that they 
proceeded upon misapprehension and mistake. ‘The defendant 
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appears to have conducted himself fairly, and on the 21st of 
September 1836, he gave credit for the said sum of $1000, on 
his guardianship account. ‘The executor has been removed ; 
the defendant has collected the money on the notes ; and the 
plaintiff, as the administrator de bonis non, cum testamento 
annexo, of the testator, now claims to recover, on the ground 
that the money was had and received for his use in his- said 
capacity. 

The goods,’chattels, and choses in action of a testator, are” 
holden by the executor in trust, and not as his absolute property. 
Dawes v. Boylston, 9 Mass. 352. And there is no pretence, 
in the case at bar, that the executor had acquired an absolute 
property in the notes in question ‘‘by an administration and 
account.”” ‘The notes were delivered without any good con- 
sideration, and the plaintiff might have maintained trover for 
them, as well as assumpsit for the proceeds. It js true that the 
defendant received them not for himself, but for his ward, 
and it is contended for him, that he now holds the proceeds in 
auter droit. But that circumstance does not make the case 
any better for him. ‘The ward is not answerable himself. He 
remains still in his minority, and his property is in the hands and 
under the management of the defendant. In 1840, the defend- 
ant was specially requested to deliver the a or the proceeds 
if collected, and has refused to do so. 

The facts, disclosed in the receipt produced, do not furnish 
any just reason for his detaining the property in his hands. It 
clearly belongs to the estate of the testator, to be administered 
according to his will. 

But the case finds that the defendant has been summoned as 
the trustee of Nickerson, in a process of foreign attachment, 
which is now pending in the county of Franklin; and if the 
property belonged to Nickerson, that process should protect the 
defendant against the claim of the plaintiff. But the short and 
true answer is, that the property does not belong to him, but toe 
the estate of the testator, from the administration of which 
Nickerson has been removed. 

It appears that the defendaat’s ward is one of the residuary 
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legatees under the will of the testator, and that the said Nicker- 
son received divers sums of money belonging to those legatees, 
for which the sureties on his probate bond have been sued ; 
which suit is now pending. And the defendant contends, that 
he ought by law to retain in his hands any thing that may be due 
to his ward, as residuary legatee, on account of money received 
of Nickerson as aforesaid. But we think this claim is untenable. 
The estate is now in the process of settlement. ‘The plaintiff 
is entitled to the possession of all that has not been legally dis- 
posed of, to the end that the will of the testator may be carried 
into effect. This action is not now to be affected by the claim 
which the defendant might maintain against Nickerson for his 
defaults while he held the trust. 

It has been farther contended for the defendant, that he 
should be allowed to deduct, from the money received, what 
money he has expended on account of his ward before the 
demand was made. ut we do not perceive any good reason 
for such allowance. It would seem to rest on the right which 
the defendant had thus to misappropriate the money which he 
had so received. But no right to the property passed by the deliv- 
ery of the notes to the defendant. It may be that the defendant, 
believing this property to belong to his ward, may have ex- 
pended more money upon him than his pecuniary circumstances 
would reasonably have warranted. But that fact, if it exists, 
would be a subject of regret, but would not affect the right. 
Lawrence v. Carter, 16 Pick. 12. 

The only remaining question is, what sum the plaintiff should 
recover. And we think it should be the amount which the 
defendant had received upon the notes at the time when the 
demand was made, with interest upon the same afterwards. 
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A demandant in a writ of dower is not barred by a release of dower made by her to a 
third person under whom the tenant does not claim title. 

Where a wife joins her husband in a deed conveying land, and thereby relinquishes her 
right of dower, and a creditor of the husband afterwards levies an execution on the 
Jand, during the life of the husband, and recovers it in a real action against the gran- 
tee, on the ground that the conveyance was fraudulent and yoid as against creditors, 
the wife is restored to her right, and may recover her dower of such creditor, or of 
his assigns. 

The St. of 1805, c. 90, § 5, bars dower in estates fraudulently conveyed by a hushand, 
and to which the wife had relinquished her right of dower, only in cases where the 
conveyance is avoided after the death of the husband. 


Writ or Dower, wherein the demandant claimed her 
dower in land in Webster, in the seizin and possession of the 
tenant, and counted upon the seizin of her late husband, William 
Robinson. The action was tried, on the general issue, before 
Wilde, J. who reported the case as follows : 

The demandant proved her marriage with said William i 
1792; his seizin of the demanded premises from the time of 
said marriage until 1816 ; the death of said William in 1837 ; 
and a demand of dower, made upon the tenant on the 11th of 
March 1840. ; 

The tenant then introduced a judgment recovered in this 
court, at September term 1828, by one Morris Larned against 
said William Robinson, and a levy, in due form, in October 
1828, of the execution which issued on said judgment, upon the 
demanded premises: Also a judgment, at the October term 
1830, of this court, in a writ of entry brought by said Larned 
to recover the demanded premises of William Robinson, junior, 
and Sylvanus Robinson, then tenants in possession thereof, and 
the writ of habere facias, issued on said judgment, with the re- 
turn of an officer thereon, stating the delivery of seizin to said 
Larned in November 1831: Also a deed of said premises, af- 
terwards made to the tenant by said Morris Larned, dated No- 
vember 30th, 1831, and duly acknowledged and recorded. , 

‘The tenant then offered to prove, that in December 1816, 
said William Robinson, by his deed, duly executed and record- 
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ed, for the consideration of $4000, conveyed the premises in 
question to one John Jacobs, junior, and that the demandant 
joined him in said deed, and released her dower in said premises. 
The demandant’s counsel objected to the admission of this evi- 
dence, because the tenant did not claim under this conveyance. 
But the evidence was admitted, upon the tenant’s counsel inti- 
mating that they expected to prove this conveyance fraudulent 
and void as to creditors, and that, if so, it would, by Sé. 1805, 
c. 90, § 5, bar the demandant of her dower. ‘The tenant also 
proved a conveyance of the demanded premises by said Jacobs 
to the aforesaid William Robinson, junior, and Sylvanus Robin- 
son, by deed duiy executed, and recorded in February 1822. 

The tenant then offered to introduce the abovementioned 
judgment of Morris Larned against William Robinson, to prove 
that the aforesaid conveyance from said Robinson to Jacobs, in 
December 1816, in which the demandant joined and released 
her dower, was fraudulent and void as to creditors, and that 
therefore the demandant was barred of her dower, by force of 
the statute aforesaid. ‘The demandant objected to the admission 
of that judgment for this purpose, because it was between dif- 
ferent parties, and not binding on her; and because it had no 
tendency, in itself, to prove fraud in said deed to Jacobs; there 
being no proof on what ground the verdict and judgment in that 
case was rendered. 

The judge ruled that said judgment could not be admitted for 
the purpose for which it was offered. To this ruling the tenant 
excepted. A verdict was taken for the demandant, which was 
to be set aside and a new trial granted, if the court should be 
of opinion that the record of said judgment was admissible for 
said purpose. 

Barton, for the tenant. 

Washburn & Bacon, for the demandant. 

Wipe, J. The demandant having made out a prima facte 
case, entitling her to dower, the general question is, whether the 
defence set up by the tenant is sufficient in law to bar her claim. 
He relies on a deed of the premises in question from William 


Robinson, the demandant’s late husband, to one John Jacobs, 
WOL. III. ‘4 
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junior, in which deed the demandant joined, and thereby released 
to the said Jacobs her right of dower in the premises. 

It is admitted, that the tenant has no title under Jacobs ; but 
his counsel contends that he has, by the common law, a right to 
plead in bar, and under St. 1836, c. 273, abolishing special 
pleadings, to give in evidence under the general issue, a convey- 
ance by the demandant to a third person under whom he does 
not claim ; and he relies on the case of Wolcot v. Knight, 6 
Mass. 418, and sundry other cases, in which this principle is 
laid down. ‘‘ For,”’ it is said, ‘¢ although the tenant may have 
no title, still if the demandant has no right to recover, he cannot 
be permitted to draw into question the seizin of the tenant, wheth- 
er he acquired it by right or by wrong.” Stearns on Real Ac- 
tions, 226. 

It has been argued by the counsel for the tenant, that this 
principle is applicable to a case of dower, where the demandant 
had relinquished her inchoate right of dower by joining her hus- 
band in a conveyance to a stranger. but the contrary doctrine 
is laid down in Pialey v. Bennett, 11 Mass. 298. And that 
case, we think, was rightly decided. 

The tenant’s counsel contended, that as the demandant had 
once released her claim, she was for ever estopped to demand 
dower, whoever may be in possession of the land. But it is 
very clear that a stranger cannot be bound by, nor take advan- 
tage of, an estoppel. An estoppel, to be binding, must be re- 
ciprocal, and parties and privies only are bound thereby. 

Whether the demandant’s deed may by law operate as a re- 
lease, or in any way, except by way of estoppel, is a question 
which it is not necessary to decide ; because, if it may operate 
so as to pass the right to the grantee, this action may well be 
maintained for his benefit, or for the benefit of his assigns 3 as 
they cannot maintain an action in their own names, to enforces 
their right against the tenant. 

But there is another answer to this objection to the demand- 
ant’s title, which is entirely satisfactory and conclusive. The 
tenant, at the trial, offered to prove that the conveyance to Ja- 
cobs was fraudulent and void as to the creditors of the grantor, 
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and that, on that ground, he had recovered judgment for the 
possession of the premises against the assignees of the saia 
Jacobs. Now we are of opinion that the tenant, having avoided 
the deed to Jacobs, cannot now be allowed to set it up as a bar 
to the demandant’s claim. In Stinson v. Sumner, 9 Mass. 143, 
it was decided that where a wife releases her claim of dower, by 
joining her husband in a conveyance, and the purchaser recovers 
back the purchase money on account of the grantor’s defect of 
title to the land, the release of the wife thereby becomes inop- 
erative, and does not bar her right of dower after her husband’s 
decease. ‘The principle, on which that decision is founded, ap- 
plies conclusively to the present case. The tenant has avoided 
the deed of the husband, and defeated the estate on which the 
demandant’s release of dower was intended to operate. By 
Jaw, therefore, and in justice, she was thereby restored to her 
former rights. 

The other ground of defence depends on the construction to 
be given to St. 1805, c. 90, § 5, which provides ‘‘ that all the 
lands, tenements, and hereditaments of which an intestate died 
seized, and also all such estate which he had fraudulently con- 
veyed, with intent to defraud his creditors, shall be liable for the 
payment of his debts, and may be recovered and applied thereto, 
saving to the widow her dower therein, except in the estate so 
fraudulently conveyed, to which she had legally relinquished her 
right of dower.”? The execution, under which the tenant 
claims title, was extended on the premises in the lifetime of the 
demandant’s husband, and is not therefore within the letter or the 
meaning of the statute, which is expressly limited to the lands, 
tenements, and hereditaments of an intestate, and to the pro- 
ceedings after his death. If the demandant’s dower is subject 
to forfeiture, it must be applied to the equal benefit of all the 
creditors, and the tenant has gained no priority or title under the 
execution, in respect to the claim of the demandant. Wildridge 
v. Patterson, 15 Mass. 148. Where a statute in clear terms is 
limited to a certain class of cases, the limitation is not to be ex- 
tended by constructior, especially if it would thereby subject an 
estate to forfeiture. 

Judgment on the verdict 
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GILBERT PerrRcE vs. Jonn H. PartrripGe. 


A member of an incorporated manufacturing company, who is a creditor thereof, has 
the same right as any other creditor to secure his demand by attachment or levy on 
the corporate property, although he may be personally liable, by virtue of Sz. 1808, 
c. 65, § 6, to satisfy other judgments against the corporation. 

Where a debtor submits to judgment by default, and the creditor takes judgment for the 
whole claim in suit, without deductiag therefrom the amount of articles received by him 
from the debtor in part payment of such claim, the judgment is void im toto as against 
other attaching creditors of the same debtor: And though the creditor, pending the 
action, assigns such claim to a third person, the assignee cannot, as against other at- 
taching creditors, avail himself of such judgment, if he had reasonable notice, before 
the rendition thereof, that such articles were received by the assignor in part payment 
of the claim in suit. 

Where indemnity is offered to an officer, upon request made to him, by a second at- 
taching creditor, not to apply the proceeds of a sale on execution to satisfy the judg- 
ment of the first attaching creditor, it is not necessary that the grounds of such 
request should be communicated to the officer in order to render him liable to an action 


for disregarding it. 


THIs was an action against a deputy sheriff, for an alleged 
misapplication of money collected by him on execution, and was 
submitted to the court on the following statement of facts : 

The Athol Manufacturing Company was incorporated by St. 
1814, c. 8. The plaintiff and Charles W. Holbrook sever- 
ally recovered judgment against said company, at September 
term 1839, of the court of common pleas in this county; the 
plaintiff, for the sum of ¢ 216°87 damages, and $ 10°86 costs, 
and said Holbrook for the sum of $1852:22 damages, and 
$ 10°86 costs. Holbrook’s said judgment was rendered on a note 
for $ 1250 and interest, and for $515 for services performed for 
said company. ‘The action, on which that judgment was ren- 
dered, was commenced on the 29th of April 1839, was entered 
at the next June term, and the defendants in the action were 
then defaulted. Before said action was commenced, Holbrook 
had received of said company sundry goods, amounting to 
more than $ 400; and he testified, on the trial of a cause in the 
common pleas in this county, in April 1840, that ‘it was un- 
derstood, when he took the goods, that they were to go towards 
his services rendered to said company, and they had always set- 
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tled so ;”’ which testimony was to be taken, as if given in this 
case. 

The plaintiff and said Holbrook sued out executions on their 
several judgments, and put them into the defendant’s hands for 
service. On the 14th of September 1839, the defendant made 
an ineffectual demand on the treasurer of said company to show 
him real or personal property of the company to satisfy the 
plaintiff’s execution. On the 30th of said September, the de- 
fendant sold personal property of said company on execution, 
and applied, of the proceeds of the sale, $ 1630-66 towards the 
satisfaction of said Holbrook’s execution; the attachment on 
Holbrook’s writ being prior to that on the writ of the plaintiff. 

_ After the service of Holbrook’s and the plaintiff’s said writs, 
and before they were returnable, Holbrook exhibited to the de- 
fendant a list of the suits against said company, and the amount 
which he (Holbrook) supposed due on each. On this list, there 
was set down by Holbrook, as due to him, the sum of ¢ 1348. 

The plaintiff, on the 29th of September 1839, requested the 
defendant not to pay the proceeds of said sale in satisfaction of 
Holbrook’s execution, but to apply it first to discharge the plain- 
tiff’s execution ; and he afterwards offered to indemnify the de- 
fendant for so doing. ‘This offer was made before the defendant 
paid over the money on Holbrook’s execution. But the de- 
fendant refused to apply the money as the plaintiff requested, and 
applied it on Holbrook’s execution — first taking an indemnity 
for so doing. 

On the 7th of May 1839, the stockholders of said company 
agreed with Aaron Brooks, junior, to become responsible to 
their creditors at Boston for the sum of $ 6905-07, and Ezra 
Fish, Daniel Ward, and Asa Pond, gave security to said Brooks, 
on their private property, for so doing ; and on the same day said 
Holbrook, who was a stockholder and director in said company, 
* (and equally liable for the debts of said company with said Fish, 
Ward and Pond,) together with one Adin Holbrook, made an 
agreement in writing with said Fish, Ward and Pond, as fol- 
lows : ‘** Whereas Ezra Fish, Daniel Ward and Asa Pond have 
this day secured six thousand nine hundred and five dollars and 
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seven cents to Aaron Brooks, junior, who has become liable 
for the same to Boston creditors of the Athol Manufacturing 
Company, we agree, in consideration of the same, that we will 
pay to said Fish, Pond and Ward, ten thirty two parts of the 
same, and that the same amount shall be taken from our respective 
demands against said company, as follows : one half thereof from 
each of our respective demands which are now in suit ; if, how- 
ever, other stockholders of said company shall contribute towards 
the same, the sum to be paid by us to said Pond, Ward and 
Fish, is to be diminished in proportion as above.” 

On the 5th of June 1839, the said company transferred the 
notes, accounts and money of said company to said Brooks, to 
induce him to pay demands then in suit against said company, 
and to secure him for so doing, by writing as follows : ‘* Where- 
as Aaron Brooks, junior, has this day agreed to settle and stop 
certain of the suits against the Athol Manufacturing Company, 
such as he may find it convenient to do, and in consideration 
thereof, we do hereby transfer and assign to said Brooks al] the 
notes and accounts and money now belonging to said company, 
to be collected and held by him as security for any liabilities he 
may incur for us, and for any indebtedness the said company 
may be under to him for and on account of what he may do for 
said company.”’? (Signed by the directors of said company.) 
And the said Brooks thereupon paid out a large sum of money 
to the creditors of said company, and stopped a large number 
of suits, before the sitting of said court of common pleas in June 
1839. 

On the 30th of August 1839, said Charles W. Holbrook 
transferred to said Brooks his demand then in suit against said 
company, and received in payment therefor the demand of said 
company against him, and said Brooks’s note for the balance, 
of which the following is a copy: ‘* August 30, 1839. For 
value received, I promise Charles W. Holbrook to pay him, or 
his order, thirteen hundred and ninety four dollars and sixty 
seven cents on demand with interest, being for his demands 
against Athol Manufacturing Company ; provided there be no 
objection made by Asa Pond, Daniel Ward, or Ezra Fish, to 
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whom a part of said demand has been assigned by said Hol- 
brook. Aaron Brooks, junior.”” There was indorsed on said 
note, September 9th, 1839, sixty dollars ; and October 11th, 
1839, forty dollars, for cash paid by said Brooks. 

The said Holbrook did not communicate to said Brooks the 
fact of any understanding between him and said company as to 
the manner of the payment of said company’s demand against 
said Holbrook, which had been assigned to said Brooks to se- 
cure him as above. On the 9th of September 1839, the de- 
fendant and the plaintiff’s attorney had notice of the assignment 
of said Holbrook’s judgment to said Brooks. 

The sum due from said Holbrook to said company, and which 
should have been deducted from his demand against the company 
before he took judgment, has been adjusted, and no claim is 
made on account of the same, except so far as the same may 
affect the true balance due to said Holbrook from said company, 
and the validity of said judgment. 

The said Fish, Ward and Pond requested said Brooks to see 
that the property, assigned by said Charles W. Holbrook to 
them, should be secured for the payment of his share of the 
debt due to said Brooks, both before and after said Holbrook 
took judgment in his suit against said company. 

The said Charles W. Holbrook was a stockholder in said 
company, at the time of their failure on the 29th of April 1839, 
and for some time before, and ever since. ‘The company were 
deeply insolvent, and all their visible property was exhausted to 
satisfy executions where attachments were made on the original 
writs, prior to the attachment made in the plaintiff’s suit against 
said company ; unless the attachment of said C. W. Holbrook 
is vacated. ‘I’he plaintiff’s said judgment is wholly unsatisfied. 

Judgment to be rendered for the plaintiff, if the defendant, on 
the foregoing facts, was legally bound to pay the plaintiff’s judg- 
ment aforesaid : Otherwise, judgment to be rendered for the 
deferdant. 

Washburn & Stevens, for the plaintiff. 

C. Allen, for the defendant. 

Dewey, J. The principal question in the present case is, 
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whether the lien acquired by Charles W. Holbrook, by virtue 
of his attachment of the goods of the Athol Manufacturing 
Company, had been lost or discharged, so. that the avails of the 
said goods ought to have been applied on the execution of the 
plaintiff, 

The first position assumed by the plaintiff is, that Holbrook, 
being a member of the corporation known by the name of the 
Athol Manufacturing Company, was, by virtue of the provisions 
of St. 1808, c. 65, § 6, personally liable for the payment and 
satisfaction of the execution of the plaintiff, by a levy of the 
same on the body or property of said Holbrook, inasmuch as 
the same had been, fourteen days previously, demanded of the 
treasurer of the corporation, and remained unpaid ; and that 
Holbrook being thus, in common with all the members of said 
company, liable for the debt to the plaintiff, the members of said 
company became virtually a mere joint stock association, and as 
such, no one of their number could properly prosecute a suit or 
levy an execution in his own favor upon the property of the 
company, to the prejudice of other creditors holding executions 
against the company. 

We do not think this position can be maintained. The cases 
of incorporated companies are wholly dissimilar to those of or- 
dinary copartnerships, or joint stock associations, as to the 
rights of individual members of the company to institute suits 
against the company. In the former, the individual members 
are entirely distinct from the artificial body endowed with corpo- 
rate powers. The suit by Holbrook was, therefore, properly 
instituted and carried to a judgment. Nor do we see any reason 
why Holbrook, when he had thus acquired a lien for his private 
debt against the company, should be postponed for the benefit 
of a subsequent attaching creditor of the corporation. It is true 
that Holbrook was personally liable for the amount of the exe- 
cution of Peirce, if Peirce had elected to levy it upon the per- 
sonal or real estate of Holbrook. But in case of such levy, 
Holbrook would have had a claim for contribution upon all the 
other members of the company. But if the principle be ap- 
plied, as insisted for the plaintiff, Holbrook will lose his security 


——- 


OCTOBER TERM 1841. 49 


Peirce v. Partridge. 


for his debt, to the amount of the execution of the plaintiff, and 
yet be deprived of his right to recur to his associates for remu- 
neration ; as he cannot be said to have paid the debt to the 
plaintiff from his private property. 

The second position taken by the plaintiff is this ; that Hol- 
brook has, by the manner in which he has entered up judgment 
against the company for his debt, defeated his lien by attachment, 
as against subsequent attaching creditors. 

In the matter of priority of liens among several attaching 
creditors, this court hold the parties to very strict rules in ad- 
justing their respective claims to preferences. Hence it has 
been repeatedly held, that the introduction of any new cause of 
action, or the allowance of any amendment of the declaration, 
which may have enlarged the amount of damages recovered, op- 
erates to vacate the attachment. So also, a party having a 
claim clearly defined and well ascertained, for which he is enti- 
tled to take a judgment against his debtor, with a priority of iien 
by attachment, has no right to add to his just demand a sum 
clearly not due, and take a judgment for the whole. And such 
acts of the first attaching creditor vacate the whole attachment, 
as against subsequent attaching creditors ; that part of the judg- 
ment which was good being vitiated by that whichis bad. Fair- 
field v. Baldwin, 12 Pick. 398. 

The further inquiry then is, whether the judgment in favor of 
Holbrook is liable to the last mentioned objection. The facts 
stated in the report of the case show that the judgment was taken 
for the sum of $1852-22 ; that this judgment was rendered upon 
a default, and the damages assessed for such sum as Holbrook, 
or those who acted for him, elected to take. Did the amount of 
the judgment, thus taken, exceed the sum for which it should 
have been rendered, fixing the same by the well ascertained and 
stated account, as it existed between these parties? The evi- 
dence seems to be very full and satisfactory upon this point. It 
is found in the testimony of Holbrook, in which he states, ‘‘ that 
the goods he took of the company were to go towards his ser 
vices rendered to the company ;”’ in the statement of the plain 
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tiff’s claim at $ 1348, as borne on the list of debts shown by the 
plaintiff to the defendant, pending the suit against the company ; 
in the recital of the amount of the same in the negotiations be- 
tween Holbrook and his assignees ; and also in the written 
promise of Mr. Brooks — all of which occurred before the ren- 
dition of the judgment in the case, and fix this demand at an 
amount much less than that for which judgment was taken. 

This evidence seems to the court fully to establish the facts 
necessary to bring the case within the principle alluded to, and 
which was applied in the case of Fairfield v. Baldwin, before 
cited. 

Nor does it vary the rule, or the effect of this evidence, that 
the various arrangements existed between Holbrook and Fish, 
Ward and Pond, and also with Mr. Brooks. It is true, in re- 
lation to Mr. Brooks, that the case finds that Holbrook did not 
communicate to him the fact above stated in his testimony. But 
from the other facts in the case, and the connexion of the as- 
signees, as succeeding to the rights of Holbrook, we think they 
are all to be affected by the evidence disclosed in the case, 
showing that the judgment was taken for a sum greatly beyond 
the amount actually due from the company to Holbrook. 

The effect of this was to vacate the attachment of Holbrook ; 
and that attachment being thus vacated, it was the duty of the 
defendant to apply the avails of the property sold by him under 
the seizure on these executions, to the discharge of the execu- 
tion of the plaintiff. The defendant having refused so to do, he 
has subjected himself to the payment of damages to the plaintiff, 
to the amount of such execution. 

An objection was suggested as to the right of the plaintiff, in 
cases like the present, to charge the officer, upon a notice and 
request to him not to appropriate the avails of the property sold 
to another creditor, where the notice is general in its terms, and 
unaccompanied with any specification of the grounds of such no- 
tice. Whatever might be deemed necessary to charge the offi- 
cer, under circumstances where the party required him to act 
upon such notice, upon his own personal liability, without offer- 
ing him an indemnity ; in a case like the present, where such 
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indemnity was offered by each party, and accepted from one of 
« the parties, the objection cannot avail the defendant. 
Judgment for the plaintiff. 


Davip Perry vs. Henry Apams. 


Where two judgment creditors levied executions on the same land simultaneously, one 
of them upon the whole by metes. and bounds, and the other upon fourteen fifteenths 
of one undivided half of it ; it was held, that the latter was entitled to hold, as ten- 
ant in common with the former, the whole (and not a moiety only) of those fourteen 
fifteenth parts of an undivided half. 

Where an officer makes two returns on an execution against a manufacturing corpora- 
tion, setting forth, in one, a levy on land as the estate of the corporation, and in 
the other, a levy on the same land as the estate of a stockholder in the corporation, 
pursuant to S¢. 1808, c. 65; it seems that the creditor will hold the estate, as against 
another creditor of the corporation who levies execution, on the same land as the 
estate of such stockholder only. 


Writ of entry to recover a tract of Jand in Athol. The 
tenant disclaimed all but fourteen fifteenth parts of an undi- 
vided moiety of the demanded premises, which he claimed to 
hold as tenant in common with the demandant. ‘The action 
was brought to settle the question whether the tenant (if entitled 
to any part of the premises demanded) was entitled to the frac- 
tion which he claimed, or to a moiety thereof. The case was 
submitted to the court on a statement of facts, in substance as 
follows : 

On the 8th of October 1839, the demanded premises were 
owned in fee by the Athol Manufacturing Company, which 
was incorporated by St. 1814, c. 8. At the September term 
1839, of the court of common pleas in this county, the de- 
mandant, the tenant, and Adin Holbrook, severally recovered 
judgments against said company, and took out their respective 
executions thereon. Each of them had attached the demanded 
premises and other property of the company, but the attachment 
in Holbrook’s suit was prior to that in either of the other suits. 
Holbrook’s execution was levied on the whole of the demanded 
premises, and on other real estate of the company, which is 
not brought into question in the present suit. ‘This levy was 
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made by John H. Partridge, a deputy sheriff, and was com- 
pleted on the aforesaid 8th of October. : 

Holbrook had before been, and then was, a stockholder in 
said company, and his individual property was liable, by St. 
1808, c. 65, to seizure on execution, to satisfy the aforesaid 
judgments, recovered against the company by the demandant and 
the tenant. 

The demandant’s execution against the company was put h to 
said Partridge’s hands for service, before the levy of Holbrook’s 
execution, and the demandant had required Partridge to apply 
the property of the company to satisfy said execution. Par- 
tridge seized the demanded premises on the demandant’s execu- 
tion and on Holbrook’s execution, simultaneously ; and immedi- 
ately after he had completed the levy of Holbrook’s execution, 
he, by order of the demandant, levied his execution on the 
same premises, as the estate of Holbrook; and on the 9th of 
October 1839, he caused them to be appraised and set off, by 
metes and bounds, in satisfaction of that execution, by two 
separate returns ; in the first, as the estate of the company, and — 
in the second, as the estate of Holbrook. In the second return, 
Partridge certified the time of the levy thus: ‘* On the 8th of 
October 1839, at twenty eight minutes after five o’clock in the 
afternoon, being the time when I delivered seizin to said Adin 
Holbrook of land set off on his execution against said com- 
many.”’ 

The tenant’s execution against the company was, on said 8th 
of October, in the hands of Cephas Willard, a deputy sheriff, 
for service ; and on that day he levied the same, by the tenant’s 
direction, upon a portion of the demanded premises, (which the 
tenant claims,) as the estate of Holbrook. The retuim made 
by Willard on this execution was thus: ‘‘ October 8th, 1839. 
I have on tnis day, and immediately after the levy of Adin Hol- 
brook’s execulion against said company on the same estate, ex- 
tended and levied this execution upon the above described real 
estate, shown to me as the estate of Adin Holjbrook,” &e. 
The reference, in this return, to the estate as ‘‘ above dc- 
scribed,’’ was to the certificate of the appraisers, which was in- 
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dorsed on the execution, in these words : ‘‘ October 9th, 1839. 
We have this day entered upon, and with the officer viewed, 
fourteen fifteenth parts of one undivided half of the store, house, 
and lot of land, situated in the Factory Village in Athol,” &c. 

The facts were also made part of this case, which are stated 
in Peirce v. Partridge, (ante, pp. 45, 46,) as to an arrange- 
ment made by the Athol Manufacturing Company and A. Brooks, 
junior, &e. 

Upon the foregoing facts, it was agreed that the court should 
render judgment upon a nonsuit or default, according to the title 
of the parties. 

Washburn & Stevens, for the demandant, argued, on the main 
question in the case, that as simultaneous levies give each credi- 
tor an undivided moiety of the portion of the estate levied on, 
as tenant in common with the other ; the tenant, by levying on 
fourteen fifteenths of a moiety, obtained title, as against the de- 
mandant, to only seven fifteenths of a moiety. Shove v. Dow, 
13 Mass. 592. Sigourney v. Eaton, 14 Pick. 414. 

Brooks, for the tenant. 

Dewey, J. The objection taken to the title of the tenant —- 
that Adin Holbrook, under whose levy of an execution he de- 
rives title, was, at the time of such levy, a member of the Athol 
Manufacturing Company, and, as such member, liable to have 
his property levied upon by the creditors of the company, under 
the provisions of St. 1808, c. 65, § 6, and therefore was ren- 
dered incompetent to acquire any title by a levy upon the real 
estate of the company, to the prejudice of any creditor who was 
not a member thereof — has been fully considered and overruled 
in the case of Peirce v. Partridge, (ante, 44.) 

The levy by Adin Holbrook, having priority by reason of a 
previous attachment, necessarily defeated any title in the de- 
mandant under his levy upon the premises as the property of the 
Athol Manufacturing Company ; and the rights of the parties are 
to be determined solely by the interest they may severally have 
acquired in the premises, by their levies upon the same as the 
estate of Adin Holbrook. It then presents the ordinary case of 
two judgment creditors having equal rights by simultaneous at- 
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tachment, or seizure on execution; and if both are regularly 
levied, the creditors become seized of the estate as tenants in 
common in equal proportions. Shove v. Dow, 13 Mass. 529. 
Sigourney v. Eaton, 14 Pick. 414. But the demandant insists 
that the levy of the execution of the tenant was so made as to 
take the case out of the ordinary rule; and that the effect 
of that levy is only to give the tenant a title in a moiety of 
one half the estate in the land levied upon. ‘The argument 
in support of this position arises from the form of the levy by 
the tenant — the officer certifying that he had extended and levied 
the execution upon fourteen fifteenths of an undivided half ; and 
it is contended that the estate levied upon is to be held in 
moieties by the two creditors who seized it simultaneously, and 
therefore the tenant, having levied upon only fourteen fifteenths 
of an undivided half, he acquired by his levy only seven fif- 
teenths of that undivided half. 

We do not think this a correct view of the effect of such a 
levy. An officer, knowing that another execution had been or 
was to be simultaneously levied on the same land, and under such 
circumstances as to the tien, that each would take only an undi- 
vided moiety, might properly return a seizure on the same of an 
undivided half ; that being the extent of the interest to be ap- 
praised, and the extent of the interest passing to the creditor by 
the levy. In the case of Durant v. Johnson, 19 Pick. 544, 
such levy on a proportional share, by one of two simultaneous 
attaching creditors — the other creditor having made his levy — 
was held a good levy for the entire interest in the moiety or pro- 
portional part upon which he levied. We perceive no objection 
to such form of returning seizure and levy by the officer, where 
the whole estate of the debtor is exhausted by several levies 
made upon simultaneous attachments, or simultaneous seizures 
on execution where there has been no priority acquired by at- 
tachment. 

This view of the case sustains the title of the tenant to the 
demanded premises, to the extent claimed by him, and seems to 
render it unnecessary to consider an objection taken to the right 
of the demandant to hold any estate in the premises, because he 
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maae two distinct levies upon the same execution, and in satis- 
faction of the same debt. ‘These levies were, however, upon 
the same parcel of land, and they could not, in any event, give 
_the creditor double satisfaction for his debt ; for whichever even- 
tually proved to be the legal title necessarily superseded the 
other. Had they been upon different parcels of real estate, it 
would have been the duty of the creditor to waive his first levy 
agreeably to the provisions of Rev. Sts. c. 73, § 20, if he 
-would resort to a second levy, or any other remedy in satisfac- 
tion of his judgment. We think this objection would be una- 
vailing, if it were open to the tenant. But we think judgment 
should be entered for the tenant, on the ground before stated. 


Amory HotMman vs. BENJAMIN BAILEY. 


The condition of a mortgage made to secure payment of money at a time certain is 
saved by payment befure the time. The mortgagee’s estate is effectually defeated 
by sucti payment, and the mortgagor is in of his old estate. 

A. mortgaged land to B. to secure payment of several notes payable at different times, 
and afterwards mortgaged the same land to C.: After this second mortgage, and be- 
fore either of the notes, which were secured by the first, fell due, B. took from A. 
an absolute deed of the mortgaged land, with covenants of warranty, &c. in full 
satisfaction and discharge of said notes and of another note due to him from A.; and 
all the notes were thereupon given up to A.; but the mortgage was not formally dis- 
charged. Held, that B.’s estate, as mortgagee, was defeated, and that if C.’s mort- 
gage was valid, he had a complete and adequate remedy at Jaw by writ of entry 
against B., and therefore that he could not, as second mortgagee, maintain a bill in 
equity against B. to redeem the land. 


Tuts was a bill in equity to redeem certain mortgaged real 
estate in Bolton. The plaintiff claimed the right to redeem, on 
the ground that he was second mortgagee, and the defendant 
first mortgagee in possession. ‘The facts upon which the case 
was decided appear in the opinion of the court. 

Washburn & Wood, for the plaintiff. 

E. R. Hoar, for the defendant. 

Suaw, C.J. The facts, on which this case was argued, 
are briefly these: In March 1839, one Robert Temple, having 
become owner of the premises in question, by a mutual arrange- 
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ment undertook to become responsible to Bailey, the defendant, 
for the sum of $800. And it was thereupon agreed, that 
Temple would give the defendant five notes of $100 each, pay- 
able one in each year for five years, with a mortgage on the 
premises to secure the payment of those notes. He was to 
pay Bailey the other $300 ina short time, and for that pur- 
pose gave him a note for that sum on demand, but not secured 
by mortgage. Bailey, having failed to obtain payment of the 
$ 300 in two or three months, became dissatisfied, and in May, 
he and Temple came to a new arrangement, by which. Bailey 
agreed to take au absolute deed of the estate, in full satisfaction 
and discharge of all the notes, as well the five notes of $100 
each, secured by mortgage, the first of which was not then due, 
as the note for $800 not secured by the mortgage. Thereupon 
Holman, the complainant, was applied to, as a scrivener and 
conveyancer, in which capacity he was extensively employed in 
the town of Bolton, to prepare an absolute deed of conveyance 
of the premises from Temple to Bailey; which was prepared 
accordingly, and was-executed in the presence of Holman, and 
attested, and the acknowledgment taken and certified, by him. 
Thereupon all the six notes were given up pursuant to the 
agreement, but the mortgage was not formally discharged, either 
by an entry on the margin of the record thereof in the registry 
of deeds, or by a separate release. 

In the mean time (April 17th) between the mortgage deed 
given by Temple to the defendant Bailey, in March, and the 
absolute deed given by the same to the same, in May, Holman 
himself had taken a mortgage of Temple, for $200, on the 
same premises, in virtue of which title, and as second mort- 
gagee, he brings this bill. : 

One of the points contended for by the defendant is, that as 
Holman gave him no notice of his prior incumbrance, when he 
knew that 'l'emple was giving him an absolute conveyance, with 
warranty for its full value, in May, it would be fraudulent in him 
to set up his prior mortgage, because, although it was on record, 
ne knew that Bailey had no actual notice of it, but, on the 
contrary, acted upon the belief that the premises were free 
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of incumbrance, and that Temple could give him a good title. 
We have not thought it necessary to decide this question, he- 
cause we think there is another point which settles the case. 

The plaintiff cannot proceed in this suit in equity, unless he 
can show that the defendant holds as mortgagee, under the mort- 
gage deed given in March. For, if he holds only under the 
absolute deed given in May, then the complainant has a prior 
mortgage, upon which, if it is valid, he may have his action at 
law to obtain possession and foreclosure ; and then it will be for 
the defendant to redeem of him, or suffer him to take the estate 
for the $200. And such a suit on the mortgage would afford a 
fit occasion to try its validity, upon the question above stated. 

The question therefore recurs, whether the defendant holds 
the mortgage title, made by the deed of March. 

We think it very clear, that the notes then given, including 
the five secured by the mortgage, were in fact paid and dis- 
charged, by ‘l'emple, by the agreement in May. It was then 
agreed that the estate should be conveyed in fee with warranty 
and without condition, in full satisfaction and discharge of those 
notes and the note of $300; and the estate was conveyed pur- 
suant to the agreement, and the notes were given up and can- 
celled. ‘These were then at an end; they were effectually paid 
and extinguished. ‘The parties could not afterwards be placed in 
statu quo and the defendant reinstated in his rights as mortgagee 
and holder of the notes, and mortgagee under the first mortgage ; 
nor is it possible to consider the mortgage as in force, as against 
Holman, as security for the. payment of notes which have been 
paid by the maker. . 

We are aware that the discharge or full payment of the dest 
secured by mortgage does not necessarily discharge the mort- 
gage and revest the legal estate in the mortgagor, and that on 
‘payment, after condition broken, unless the mortgagee shall in 
some form release, the mortgagor must resort to his bill in 
equity to redeem, ai¢d have a decree, in order to revest his legal 
estate. And this is the ground relied on by the complainant in 
this case. He contends, that as the mortgage was not discharged, 
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he may still maintain his bill to redeem, although the debt has 
been fully paid. 

But we are of opinion that this rule does not apply to the 
present case, because here the debt was paid before either of 
the notes had become due. ‘The condition was not broken. 
‘'he estate was defeasible upon condition subsequent ; ;ayment 
at or before the day saved the breach of the condition, defeated 
the estate at law, and the mortgagor was then in of his old es- 
tate, without any release, and without redemption. Erskine v. 
Townsend, 2 Mass. 495. We think it is a well settled rule of 
law, that in case of a mortgage, an estate defeasible at law 
upon the payment of a sum of money at a time certain, the 
condition is saved; as well by payment before the day, as at 
the day named in the condition. Plowd. 291. Co. Lit. 212. 
Burgaine v. Spurling, Cro. Car. 284. 

In this case, none of the notes, which were secured by the 
mortgage, being due when they were all paid, the condition was 
saved, the estate was defeated, and the estate of the mortgagee 
was as effectually devested, as it would have been by a release 
from him to the mortgagor. 

The plaintiff, therefore, at the time of his bringing this bill, 
if he was right in his claim, had a plain, adequate, and com- 
plete remedy at law, and therefore this bill must be dismissed. 


‘ sonra 


Witxiram H. Carpenter vs. EBENEZER ALDRICH & others. 


Though a writ, sued out by a plaintiff who is not an inhabitant of the State, is not in- 
dorsed as is required by Rev. Sts. c. 90, § 10, yet the defendant must make the objec- 
tion at the first term, or he will be held to have waived it. . 


THE writ in this case was entered in the court of common 
pleas, at August term 1840. At March term 1841, the defend- 
ants moved that the action should be dismissed, because it ap- 
peared on the writ, that although the plaintiff, when the same was 
made and served, was an inhabitant of Pennsylvania, yet it was 
not indorsed by an inhabitant of this State, as is required by 
Rev. Sts. c. 90, § 10. Strong, J. denied the motion, ‘* be- 
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cause it was made after the first term.”? ‘The defendants alleged 
exceptions. 

S. Allen, for the defendants. 

Miles, for the plaintiff. 

Suaw, C. J. It is true, as stated in the argument for the 
defendants, that the provision of Rev. Sts. c. 90, § 10, is ex- 
plicit and mandatory, that ‘‘ all original writs, in which the 
plaintiff is not an inhabitant of the State, shall, before the entry 
thereof, be indorsed.”’ But it is perfectly manifest, that it is a 
provision made for the benefit of the defendant, and therefore he 
may waive it; and upon very strong grounds of justice and ex- 
pediency, it has been adjudged, that if he does not take advan- 
tage of it in season, he does waive it Whiting v. Hollister, 2 
Mass. 102. Gilbert v. Nantucket Bank, 5 Mass. 98. Clapp v. 
Balch, 3 Greenl. 216. And even where the constitution of the 
Commonwealth, the fundamental and irrepealable law of the 
people, is equally explicit and mandatory, that all writs ‘* shall 
bear test of the first justice,” it is nevertheless held that the 
party, who might avail himself of a violation of this injunction, 
waives his right of doing so, by pleading to the merits. Ripley 
v. Warren, 2 Pick. 592. 

The case of Haywood v. Main, 18 Pick. 226, cited in the 
argument for the defendants, is not opposed to this decision, be- 
cause there is nothing in that case to show that the motion to. 
dismiss was not seasonably made ; and we must presume that it, 
was made at the first term. 

Exceptions overruled. 


CaRLIisLE W. Capron vs. Wituiam V. THOMPSON. 


Where the owner of sheep, that were injured by three dogs belonging to different own- 
ers, brought several actions against the owners, and averred in each declaration that 
the sheep were of the value of $30, and recovered judgment in two of the actions ; 
it was held, that he might amend his declaration against the other owner, by averring 
tne value of the sheep to be $ 50. 


Trespass for injury done to the plaintiff’s sheep by the de- 
fendant’s dog. The declaration averred that the value of the 
sheep was $ 30. 
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At the trial in the court of common pleas, before Strong, J 
it appeared that the injury sued for was done by the defendant’s 
dog and two other dogs that belonged to different owners: ‘That 
the plaintiff had brought several actions of trespass against the 
other owners, and in both cases had averred the value of the 
sheep, which were injured, was $ 30; and that he had recov- 
ered judgment against one of those owners for ¢ 14 damages, and 
against the other for $9. 

The judge permitted the plaintiff to amend his declaration, by 
averring the value of the sheep to be $50 instead of $30 
The defendant alleged exceptions. 

S. Allen, for the defendant. 

C. Allen, for the plaintiff. 

Suaw, C. J. We do not perceive that the amendment in 
question was not within the very ample authority, conferred on 
the courts, to allow amendments in form and substance. Rev. 
Sts. c. 100, § 22. The action was trespass for damage alleged 
to be done to the plaintiff’s sheep by the defendant’s dog. The 
injury to the sheep was the cause of action, and the averment 
of value was incidental. ‘The amendment did not introduce a 
different cause of action. 

Nor do we perceive that the plaintiff was estopped by the 
averment of the value of his flock of sheep, in actions against 
other persons. ‘The cause of action against each was distinct, 
not the same ; it was, in each case, the damage done by the de- 
fendant’s particular dog. Buddington v. Shearer, 20 Pick. 477. 
Non constat, from the averments, that the sheep mentioned in 
this action were the same that were mentioned in the others. 

All estoppels are to be construed strictly. If therefore the 
amendment was allowable, upon general grounds, we cannot per- 
ceive that the fact of having valued his sheep at § 30, in other 
actions, should prevent him from amending, and averring in this 
action, that they were of a higher value. As matter of proof, 
on the question of damages, if the plaintiff, upon other occasions, 
had valued the same sheep at a lower rate, the defendant would 
have the benefit of it. 

Exceptions overruled 
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Catvin O. Ketrton vs. Ivers PHIuuires. 


The qualified liability of a member of a manufacturing corporation, for the debts of the 
corporation, under St. 1808, c. 65, § 6, is not a debt that can be proved against the 
estate of an insolvent debtor, under St. 1838, c. 163. 

Tue facts of this case, as agreed by the parties, were these : 
On the 7th of May 1840, Alvin Waite petitioned the judge of 
probate for this county, that proceedings might be had under 
St.-1838, c. 163, for the distribution of his estate among his 
creditors ; and on the same day, said judge issued his warrant to 
a messenger, according to the provisions of that statute. At a 
legal meeting of said Waite’s creditors, said Ivers Phillips was 
chosen assignee of his estate, and accepted the trust. 

Before September 1839, said Waite was, and ever since -has 
been, a member of the Athol Manufacturing Company, (which 
was incorporated by St. 1814, c. 8,) and subject to all the lia- 
bilities of an owner of stock in said corporation. At the Sep- 
tember term 1839, of the court of common pleas, said Calvin O 
Kelton recovered judgment against said company for ¢§ 1076-03, 
and costs, and immediately sued out a writ of execution thereon 
and put it into the hands of an officer for service, who returnec 
the same in no part satisfied. On the 28th of April 1840, an 
alias execution was issued on said judgment, and put into an of- 
ficer’s hands, who, on the same day, made a demand upon the 
treasurer of said company to show to him sufficient real or per- 
sonal estate to satisfy said execution ; which said treasurer neg- 
lected to do. On the 12th of May 1840, the officer levied said 
execution on certain property of other members of said compa- 
ny, and afterwards returned the same satisfied in part, to wit, for 
¢ 143-92, and no more. . 

At a legal meeting of the creditors of said Waite, held under 
St. 1838, c. 163, said Kelton presented said judgment to the 
judge of probate, to be allowed as a debt against said Waite’s 
estate. ‘The judge rejected the claim, and said Kelton appealed 
to this court, and complied with the requisitions of § 4 of said 
statute. 

Brooks, for the appellant. 

Merrick, for the appellee.. 
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Suaw, C. J. ‘The question in this case is, whether the qual- 
ified liability of an individual member of a manufacturing corpo- 
ration is a debt which may be proved against the estate of an 
insolvent debtor, under the insolvent law, St. 1838, ¢. 163. 
The third section states particularly what demands may be 
proved ; viz. ‘* All debts due and payable from such debtor.”’ 
Provision is made for debts payable at a future day, payable on 
certain contingencies, and demands for goods wrongfully taken ; 
but these provisions do not affect the present case. If the legal 
liability of Waite, the insolvent, was not a ‘‘ debt,” it was not 
proveable against his estate. 

The liability of individual corporators depends on the several 
acts of incorporation ; and as these were severally made subject 
to the provisions of the several acts in force when they were 
passed, the liability of the members of each depends on the acts 
in force when it passed. ‘The Athol Manufacturing Company 
was incorporated in June 1814, and made subject to the provis 
ions of St. 1808, c. 65. None of the subsequent acts, modify- 
ing the powers and duties of manufacturing corporations, ex 
tended to this company. | | 

The construction uniformly put upon St. 1808, c. 65, § 6, has 
been, that it was a new remedy, given by statute, and as the 
mode of pursuing it was specially pointed out, that mode must 
be pursued ; that it did not create a legal liability to be enforced 
by an action. Leland v. Marsh, 16 Mass. 389. In Child v. 
Coffin, 17 Mass. 64, it was held not to extend so as to charge 
the estate of a deceased stockholder, who had died before the 
action was commenced. -In Ripley v. Sampson, 10 Pick. 371, 
it was held that said statute did not render the estate of a de- 
ceased corporator liable for the debts of the corporation. This 
was decided on the ground that the individual liability under the 
statute was of a particular and limited character, which could 
only be enforced in the manner pointed out in the statute. If it 
had constituted a ‘* debt,’’ it would have been a charge on the 
estate of the deceased stockholder, under the general law. On 
similar grounds, it was held in Andrews v. Callender, 13 Pick. 
490, and also in Cutler v. Middlesex Factory Co. 14 Pick 483, 


OCTOBER TERM 1841. 63 


Johnson v. Johnson. < 


that the estate of a deceased stockholder is not liable, in an ac- 
tion against his administrator, for assessments. ‘These cases are 
not to be considered as applying to members of manufacturing 
companies, which were incorporated after St. 1821, ¢. 38, which 
declared a more general and complete liability of individual 
members of manufacturing corporations, thereafter to be estab- 
lished, leaving such liability to be enforced conformably to the 
general rules of law. 

The court are of opinion, that these cases settle the principle, 
upon which the present case must be decided. ‘They establish 
the rule, that the qualified liability of members of manufac- 
turing corporations, under St. 1808, c. 65, did not constitute a 
debt, to which such member was liable. The only ground on 
which the appellant in this case seeks to maintain his claim, is, 
that Waite, the insolvent, was his*debtor. It appears that he 
recovered judgment against the Athol Manufacturing Company, 
of which Waite was a member, and for the satisfaction of which 
Waite was subject to a qualified liability. Rut before any at- 
tempt to enforce that liability by attachment or service of an 
execution, and before any demand made on him, Waite, by a 
legal course of proceeding, was declared insolvent, and the 
whole of his property was assigned to the appellee. The ap- 
pellant’s claim not being a debt, was rightfully rejected by the 
judge of probate. 


Henry Jounson vs. AARON JOHNSON. 


In a suit against a person who is alleged to have conveyed all his property for the pur- 
pose of defeating his creditors, the grantee is a competent witness for the defendant, 
if it be not shown that he participated in such fraudulent purpose, or was cognizant 
thereof, nor that the property, or the money received on the sale thereof, is sti im 
his hands. 


AssumpsirT to recover money alleged to have belonged to the 
plaintiff, and to have been received by the defendant in 1832, as 
rent of ‘*the Holland Place.’? No property was attached or 
the writ. 
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The defendant, at the trial béfore Strong, J. in the court of 
common pleas, offered Asa Johnson, his son, as a witness, and 
the plaintiff objected to him as incompetent by reason of in- 
terest. ‘To prove his interest, the plaintiff introduced the depo- 
sition of Ebenezer Smith, who deposed that the defendant, in 
1835, said he had no property, but had conveyed it all to his son 
Asa, who had engaged to support him for life. 

It was admitted, that whatever conveyance the defendant had 


made to the witness, was made after the debt, on which this ac- 


tion was brought, had accrued. 
The plaintiff contended that the property conveyed to the 
witness by the defendant would be liable to seizure on execu- 


tion, to satisfy the judgment which the plaintiff might recover in 


this action ; and that if the witness had disposed of the property, 
the proceeds thereof, in his hands, would be held to satisfy such 
judgment. 


The defendant contended that the witness was competent ; as. 


it did not appear what was the nature or amount of the property 
conveyed to him; nor that any part of it, or the proceeds 
thereof, remained unexpended ; nor that he knew, when it was 
conveyed to him, that the defendant owed the plaintiff ; nor that 
the defendant had not now the means of paying all his debts. 

The judge admitted the witness, and he testified in favor of 
the defendant, and to facts material to the issue. ‘The jury 
found a verdict for the defendant. ‘The plaintiff alleged excep- 
tions. 

Brooks, for the plaintiff. 

Washburn, for the defendant. 

Suaw, C. J. The only question in this case, upon excep 
tions to the court of common pleas, is, whether Asa Johnson, 
the son of the defendant, and offered by him as a witness, was 
competent. The action was for money had and received. ‘The 
plaintiff did not examine the witness on the voir dire, but un- 
dertook to prove his interest by testimony. In such case, the 
burden of proof is on the party excepting, to prove all the facts 
necessary to establish such an interest as to render the witness 
incompetent. 
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The fact proved by the testimony is, that in 1835, after the 
supposed debt, for which this action is brought, had accrued, 
the defendant admitted that he had conveyed all his property to 
his son Asa, to support him for life. The plaintiff contended 
that this was prima facie evidence that the estate was conveyed 
in fraud of creditors ; that in case the plaintiff should recover 
judgment, he might levy the execution on the property so con- 
veyed ; and therefore the witness had an interest to prevent the 
plaintiff from recovering a judgment. 

But we think the evidence fails in establishing such a case. 
In order to set aside a conveyance as fraudulent against credi- 
tors, it must be proved, not only that the grantor had a fraudu- 
lent intent to defeat creditors, but that the grantee participated 
in, or had knowledge of such intent. Bridge v. Eggleston, 
14 Mass. 250. Here, it does not appear, that at the time of 
the conveyance, the witness knew that his father owed any 
thing, or had any fraudulent intent in making the conveyance, or 
participated in any such design or purpose, if the father had any. 

But further; it does not appear that any of this property 
remained, or could in any manner be reached by any execution 
which the plaintiff might obtain on his judgment. On both of 
these grounds, the court are of opinion, that the witness was 
not shown to be incompetent, and that the decision of the court 
of common pleas was right. 

Exceptions overruled. 
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ALEXANDER WILson vs. Dan HILL. 


An insurance of a building against fire is a contract of indemnity with the owner or 
other person who, at the time when insurance is made, has an interest in its preser- 
vation; and if such owner, &c. part with all his interest in the building before it is 
destroyed or injured by fire, the right to the benefit of the insurance does not pass 
with the building to the purchaser. ’ 

The owners of a factory, which they had twice mortgaged, procured insurance thereof 
and of the machinery therein, to the amount of $ 2700 payable, in case of loss, to 
A. who had a mortgage on the machinery : They subsequently conveyed the factory 
to B. subject to the two mortgages thereon, and B. procured an assignment of one of 
those mortgages : The factory was afterwards burnt, and the insurers paid a total 
loss to A. whose mortgage on the machinery was only $ 2051 : The owners then be- 
came insolvent, and an assignee of their estate was appointed under St. 1838, c. 163, 
who brought an action against A. to recover the balance ($ 649) in his hands, and 
recovered judgment against him by default ; whereupon he paid to the assignee 
$ 626 and costs; B. afterwards procured an assignment of the other mortgage on 
the factory, and brought an action against the assignee to recover of him the money 
which was paid to him by A. Held, that the action could not be maintained 


AssumpsiT for money had and received. ‘The case was 
submitted to the decision of the court on the following facts 
agreed by the parties : 

On the 8d of January 1838, Benson, Phelps & Capron, 
of Mendon, were the owners of a factory building and real estate 
there situate, and of certain machinery in said building. The 
machinery was mortgaged by them to Hill & Chapin, com- 
mission merchants in Providence, R. I., to secure to them the 
general balance due to them. Said real estate was subject to 
two mortgages which are hereinafter mentioned. 

On said 3d of January, Benson, Phelps & Capron, by their 
agents, the said Hill & Chapin, caused insurance against loss by 
fire to be effected by the Manufacturers’ Mutual Fire Insurance 
Company of Rhode Island, for the term of one year then next 
ensuing, on said factory building and machinery, to the amount — 
of $ 2700 ; to wit, $800 on the factory building, $1800 on 
the machinery, tools, &c. ; and $100 on a work-shop and ma- 
chinery therein. By the terms of the policy, (a copy of which 
is made part of this case,) the money, in case of loss, was to be 
paid to Hill & Chapin. 

On the 19th April 1838, Benson & Phelps, in considera- 


OCTOBER TERM 1841. 67 


Wilson v. Hill. 


tion of ¢ 2800, conveyed all their interest in said factory build- 
ing and real estate to William Capron, their cotenant ; and on 
the LOth of May following, Capron, in consideration of $ 3000, 
conveyed all his interest in the same to the plaintiff; whereby 
the plaintiff became sole owner thereof, subject to the said 
mortgages thereon. 

The said factory building and machinery were destroyed by 
fire, in July 1858; and on the 3d day of October following, 
the insurers paid over to said Hill & Chapin the said sum of 
$ 2700, insured as aforesaid upon said property. 

The said Benson, Phelps & Capron afterwards became 
insolvent, and upon their application to the judge of probate for 
the county of Worcester, their estate and effects were taken 
possession of by a messenger on the first day of September 
1838. A meeting of their creditors was duly called by said 
judge of probate, under the insolvent act, (St. 1838, c. 163,) 
and the defendant was at that meeting duly chosen their assignee. 
He afterwards, as such assignee, demanded of Hill & Chapin 
the money so paid to them by said insurers. Hill & Chapin 
claimed to retain of it, and did retain of it, in their hands, 
for what was due to them on their said mortgage, the sum of 
$ 2051:41. ‘The defendant commenced an action against them 
for the balance of said money, at the June term 1839, of the 
court of common pleas held at Worcester, and at the following 
September term of said court, they were defaulted, and judg- 
ment was rendered against them for $ 626:21, and $ 11-19 
costs, which they paid to the defendant on the 24th of October 
1839, and the defendant gave them a receipt therefor, and a 
written promise to return the money to them, if Wilson (the 
present plaintiff) should recover the same amount in a suit 
which he had commenced, or was about to commence, against 
them, or against Benson, Phelps & Capron. 

Said property was subject, as before mentioned — Ist. to 
a mortgage of one undivided third part of said factory building, 
made by said William Capron to Arnold & Chadsey, to secure 
the payment of $5000. This mortgage was assigned to the 
plaintiff on the 12th of May 1838. —2d. To a mortgage made 
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on the 24th of May 1837, by Benson & Phelps to William 
Whitney, of two thirds of said factory, &c. to secure the pay- 
ment of $1721, and assigned to the plaintiff on the 17th of 
October 1840. 

Merrick, for the plaintiff. 

C. Allen § Chapin, for the defendant. 

Suaw, C. J. There are so many decisive objections to the 
plaintiff’s right to recover, that it appears difficult to select the 
most prominent. Even if the plaintiff had any interest in the 
loss under this policy, and any right to claim the amount of the 
insurance company, or of their assignees, Hill & Chapin, he 
would have no right to follow the money into the hands of the 
defendant. Dan Hill, the defendant, had been duly and legally 
appointed the assignee of Benson, Phelps & Capron, the origi- 
nal assured, and in this capacity, and in behalf of the creditors, 
he demanded the balance of the money in the hands of Hill & 
Chapin, as a sum due to the insolvent debtors, whom he legally 
represented ; brought an action for that balance, and recovered 
it, under a judgment. He cannot be considered as having re- 
ceived it to the use of the plaintiff; there was no privity, in 
fact or in law, between these parties. If Hill & Chapin were 
liable to the plaintiff, for the same money, they paid it to the 
defendant in their own wrong, and such payment would have 
been no defence against the action of the plaintiff, if he were 
legally entitled to it. | 

But it appears to us, that the claim of the plaintiff to recover 
in this action is founded upon an entire misapprehension of the 
nature and legal effect of a contract of insurance. An insurance 
of buildings against loss by fire, although in popular Janguage 
it may be called an insurance of the estate, is in effect a contract ~ 
of indemnity, with an owner, or other person having an interest 
in the preservation of the buildings, as mortgagee, tenant, or 
otherwise, to indemnify him, against any loss, which he may 
sustain, in case they are destroyed or damaged by fire. If, 
therefore, the assured has wholly parted with his interest, before 
they are burnt, and they are afterwards burnt, the underwriter 
incurs no obligation to pay any body. ‘The contract was to in- 
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demnify the assured ; if he has sustained no damage, the contract 
is not broken. If, indeed, on a transfer of the estate, the vendor 
assigns his policy to the purchaser, and this is made known to 
the insurer, and is assented to by him, it constitutes a new and 
original promise to the assignee, to indemnify him in like man- 
uer, whilst he retains an interest in the estate ; and the exemp- 
uion of the insurer from further liability to the vendor, and the 
premium already paid for insurance for a term not yet expired, 
are a good consideration for such promise, and constitute a 
new and valid contract between the insurer and the assignee. 
But such undertaking will be binding, not because the policy is 
in any way incident to the estate, or runs with the land, but in 
consequence of the new contract. Even the assignment of a 
chose in action, with the consent of the debtor, and a promise 
on his part to pay the assignee, constitute a new contract, on 
which the assignee may sue in his own name. JVowry v. Todd, 
12 Mass. 281. 

For the general principles herein stated, we would refer to 
the authorities cited by Mr. Chapin. Lynch v. Dalzell, 3 Bro. 
P. C. (ist ed.) 497. The Sadlers’ Company v. Badcock, 
2 Atk. 554. Marshall on Ins. (3d ed.) 800-807. Carroll v. 
Boston Marine Ins. Co. 8 Mass. 515. tna Fire Ins. Co. v. 
Tyler, 16 Wend. 397. 

These considerations, however, do not apply to a case, where 
the assured, after a loss, assigns his right to recover that loss ; 
it would stand on the same footing as the assignment of a debt 
or right to recover a sum of money actually due, which, like 
the assignment of any other chose in action, would give the 
assignee an equitable interest and a right to recover in the name 
of the assignor, subject to set-off and all other equities. 

All the considerations, applicable to the assignment of a per- 
sonal contract of indemnity, apply with still greater force to a 
case of mutual insurance, where each and all the members have 
an interest in knowing their associates and in deciding who shall 
become members. In the present case, even if the general 
principle were less clear, there is a provision in the by-laws, 
which are referred to as part of the contract, (art. 12.) that 
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‘any person selling his property, may surrender his policy and 
receive back his deposit note ;”’ a clear implication, that the 
right to the benefit of the insurance does not pass with the 
estate to the purchaser. ‘The principle of the contract is mutual 
indemnity. After such a sale and transfer of the estate, who is 
to stand responsible to other members for their losses, during 


the continuance of the unexpired policy ? Not the seller ; be- 


cause the consideration, on which he became liable, has ceased, 
and his notes are cancelled and given up, and his obligation 
discharged. Not the purchaser ; because he has never given 
any note pursuant to the by-laws and terms of the contract, 
nor in any way bound himself to contribute to the losses of 
others of the company. 

Besides ; indorsed on the policy, ‘or annexed to it, is a blank 
form, first of a formal written permission, to be executed by the 
officers of the company, authorizing an assignment of the policy, 
and the form of an actual assignment by the assured. ‘This 
operates, at least by way of notice, that the policy was not to 
be assigned, without the expressed consent of the company. 

But whatever might have been the effect of an assignment, 
either before or after the loss, and either at law or in equity, in 
fact no assignment was ever made by Benson, Phelps & Ca- 
pron, to the plaintiff; and he can only claim, therefore, as 
assignee in Jaw, in consequence of having been purchaser of the 
estate ; which has already been considered. 

But then it is contended, that at the time when the company 
paid the amotnt of the loss to Hill & Chapin, for the original 
parties insured, in consequence of their transfer of the estate, 
before the loss, they could not legally recover, and therefore 
the money was voluntarily paid by the company, and must be 
deemed to have been paid, subject to the prior lien of Hill & 
Chapin, the agents, equitably for the use of the plaintiff, who 
had become the purchaser of the estate. [I do not think we 
have the facts stated with sufficient fullness and accuracy to 
enable us to judge whether the assured had parted with all their 
interest, at the time of the loss. It is stated, that the plaintiff 
had purchased the estate, subject to the mortgages. If the 
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assured remained still liable to the payment of the debts for 
which those mortgages were given as collateral security, then 
they still had an interest in the estate ; because a fire would im- 
pair or destroy the value of the property appropriated to the 
payment of their debt ; and they therefore had an interest in its 
preservation, covered by the policy. One of the mortgages on 
the property was not assigned to the plaintiff tll after the loss. 
Nor does it appear that the assured had been exempted from the 
payment of any of the mortgage debts. We cannot therefore 
say with confidence that at the time of the payment by the com- 
pany, they were not legally liable for such payment. At all 
events, they yielded to a claim of right, and paid to Hill & 
Chapin, pursuant to the provisions of the terms of the policy, to 
enure to them, to the extent of their lien ; and as to the balance, 
to the use of their principals. ‘There are no facts on which to 
raise an implication that they voluntarily paid, upon considera- 
tions of policy, or intended to pay any thing to the use of the 
owner of the estate, or that they had any regard, in such pay- 
ment, to any supposed equitable claim of the present plaintiff. 
Plaintiff nonsuit. 


Note. Since this case was decided, a similar question has been before the 
supreme court of the United States. Carpenter v. Providence Washington Ins. 
Co. 16 Pet. 495. Mr. Justice Story, who delivered the opinion of the court in 
that case, says— Policies of insurance against fire are not deemed in their na- 
ture incidents to the property insured ; but they are mere special agreements 
with the persons insuring against such loss or damage, as they may sustain, and 
not the loss or damage that anyother person having an interest, as grantee, or 
mortgagee, or creditor, or otherwise, may sustain, by reason of the subsecjuez.t 
destruction thereof by fire. 
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CoMMONWEALTH vs. Mary B. Taytor. 


A negro boy eight years old, who was born and reared a slave in Arkansas, came into 
this State with the consent of his master, as a personal attendant of his master’s 
wife, who was here on a visit to her friends : On his being brought before the court 
by Aabeas corpus, it appeared that the master’s wife did not claim the custody of the 
boy as a slave here, nor intend to carry him back to Arkansas against his will, but 
did intend to carry him back, if he should consent to go. The court held that the con- 
sent of so young a child would not authorize his removal into a state of slavery, and 
ordered him to be delivered to the guardians who had been appointed for him, by the 
judge of probate, under the Rey. Sts. c. 79, § 1. 


Suaw, C. J. A writ of habeas corpus was issued in vacation 
by Mr. Justice Wilde, to bring up the body of a negro boy, seven 
or eight years of age, named Anson, alleged to be in the custody 
of Mrs. Mary B. Taylor, of Athol in this county, and held as a 
slave. After some consideration, the case was adjourned to be 
heard at this place, on the first day of this term, with a view to 
be then adjourned into court, and heard before the full court. 

It appears by the evidence in the case, that Mrs. Taylor is 
the wife of James F’. Taylor of the State of Arkansas, in’whose 
family the said boy was born and reared as a slave ; that he was 
brought here by Mrs. Taylor, with the consent of her husband, 
and that she intended to return in the autumn to Arkansas with 
her husband, whom she expected here. The conclusion to 
which we come, upon the evidence, is, that it was her intention 
to carry the boy back to Arkansas, and there hold him in his — 
former condition as a slave. ‘The only disclaimer on her part 
is, that she does not here hold or regard him as a slave, or that 
of her husband ; and she disclaims all intention, on her return, 
to remove him out of this State, unless by his own consent. 
But it further appears by the evidence, that she has a full belief 
that he will consent to go with her and her family ; and with that 
consent, it is her intention, and that of her husband, to carry him 
back to Arkansas, to his former condition of slavery. 

Since the case was adjourned, guardians have been appointed 
to this negro boy, by the judge of probate of this county, after 
notice and a hearing. 

We can perceive no difference in principle between the pres- 
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ent case, and that of Commonwealth v. Aves, 18 Pick. 193. The 
apparent distinction is, that in that case, the persons, by whom 
the slave child was brought from Louisiana, explicitly claimed 
the right of holding the child, and carrying him back to be held 
asa slave. In the present case, the persons by whom the boy 
has been brought here, and by whom he was before held in 
slavery, do not claim the right to hold or regard him as a slave 
here, or to restrain him of his freedom, and regard him otherwise 
than as a free boy here ; nor to remove him to Arkansas, unless 
by his consent. But in point of law, a child of such tender years 
has no will, no power of judging or electing ; and therefore h's 
will and choice are to be wholly disregarded. The natural and 
strong feelings of a child, which induce him to cling instinctively 
to those whom he has been accustomed to regard as his natural 
protectors, cannot be regarded as the exercise of a legal will, 
or of an intelligent choice. A very different rule would apply, 
and we believe has frequently been applied, where, on a private 
examination, it has appeared that a negro, claimed under like 
circumstances, has been found to have sufficient intelligence and 
capacity to judge of his own interests, and elect whether he 
would return with his master to a slave State, or be set at liberty 
here. 

One other circumstance, which distinguishes the present case 
from the one cited, is, that in the present case, the judge of pro- 
bate of this county has appointed guardians for this boy, pursu- 
ant to the provisions of the Rev. Sts. c. 79, § 1, which author- 
ize the judge of probate, in each county, when it shall appear 
to him necessary or convenient, to appoint guardians to minors 
and others, being inhabitants of or residents in the same county. 
Section 2d provides, that if the minor is under the age of four- 
teen years, the judge of probate may nominate and appoint his 
guardian. In this respect, this case is more favorable for the 
discharge of the boy from the custody and control of those who 
formerly held him as a slave ; because here are persons duly au- 
thorized by law to take the immediate custody of the boy. We 
think the case of Commonwealth v. Aves decisive of the present, 
and do therefore order, that the boy Anson be discharged from 
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the custody of Mrs. Taylor, and those who act in her behalf, and 
in behalf of the said James F. Taylor, and that he be delivered 
into the custody of the guardians appointed by the judge of 
probate. 

Sewall, for the Commonwealth. 

Hallett, for the respondent. 


Aaron Barn, Administrator, vs. Canpace Woop & others. 


An administrator who is cited, on the application of the heirs of the intestate, to ren- 
der and settle his account of administration in the probate court, will be held so to do, 
although he produces the receipts of all the heirs acknowledging that he has paid 
them their distributive shares in full. . 


THis was an appeal, by the administrator of the estate of 
David Wood 2d, from a decree of the judge of probate. Said 
Bard was appointed administrator of said estate on the 2d of 
August 1831, and had never settled any account of his adminis- 
tration. ‘T'wo of the children and heirs of the intestate, viz. 
Candace Wood, and Abigail Symmes, wife of Samuel Symmes, ~ 
(with her husband,) cited said administrator to appear at the — 
probate court on the first Tuesday of December 1839, to render 
and settle such an account. He accordingly appeared before 
said court, and being ordered to render and settle his account, 
undertook so to do. After his account was rendered, and a de- 
cree thereon was made, charging him with a balance, he ap- 
pealed to this court, and filed reasons of appeal in due legal form. 

Upon a hearing in this court, before Wilde, J. the appellant 
produced receipts, dated September 23d 1835, purporting to 
be signed by each of four of the heirs of the intestate, in full of 
their shares of his estate: Also an assignment by said Candace 
Wood (one of the appellees) of her share of said estate to Ar- 
temas S. Wood, another of the heirs of said estate, dated Feb- 
ruary 16th 1833: Also a receipt in full for the share of said 
Candace and Artemas in said estate, given by the administrator 
of said Artemas. 

None of these papers were offered by the appellant before the 
judge of probate. 
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As there were only six children and heirs of the intestate, and 
as the appellant produced receipts in full from each of them or 
their legal representatives, he contended that this should operate 
as a bar, and that the heirs were estopped to call upon him fora 
settlement of an account of his administration, in the probate 
office. The judge reserved this question for the opinion of the 
whole court. 

Wood, for the appellant. | 

Washburn, for the appellees. 

Saaw, C. J. The appellant, administrator of the estate of 
David Wood 2d, late of Lunenburg, was summoned into the 
probate court, to settle his administration account. Without 
excepting to his liability to account in the court below, he ren- 
_ dered his account, and by the decree of that court upon certain 
contested items, he was charged with a considerable balance. 
From that decree, he appealed to this court, for causes not now 
material, and he now contends, that he is not liable to render any 
account ; and in support of this position offers the receipts of 
the several persons next of kin of the deceased, being six chil- 
dren, or of their assignees or representatives, acknowledging the 
receipt of their distributive shares, in full. And he contends, 
that this evidence should operate as a bar, and that the heirs are 
estopped from calling on the administrator for any settlement of 
his account in the probate court. 

The court are of opinion, that the administrator cannot avail 
himself of this exception. A receipt is regarded as nothing 
more than evidence of payment, and may be explained or con- 
trolled by other evidence. Skaife v. Jackson, 8 Barn. & Cres 
421. . Brooks v. White, 2 Met. 283. And adding the words 
‘in full”? to the receipt does not make it conclusive. It is 
prima facie evidence only. 

But an administrator, by his general duty as well as by the 
obligation of his bond, is bound to account on oath, and not only 
to make oath generally to the truth and correctness of his ac- 
count, but to answer specifically, and make full discovery of all 
facts within his knowledge, as well those affecting his own rights, 
claims and exemptions, as others. ‘T'o such full disclosure he 
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can make no objection, because he has voluntarily undertaken 
the trust, and assumed its duties and responsibilities. Higbee vy. 
Bacon, 8 Pick. 484. Upon such an account and discovery, it 
may appear that the receipts were obtained by fraud or misrep- 
resentation, or were given through mistake or misapprehension, 
and that the distributees ought not to be barred by them. — 

But supposing this exception were of a different character, 
and if taken seasonably would have been entitled to more con- 
sideration ; we think the administrator has waived it. By sub- 
mitting to the jurisdiction of the probate court, and actually 
rendering his account there, he has precluded himself from taking 
the exception for the first time on an appeal to this court. 

What use the administrator may make of these receipts here- 
after, as evidence of accord and satisfaction, or as proof of 
payment in advance, in whole, or in part, to the respective heirs 
or their representatives, of their distributive shares, either before 
the probate court, upon the prayer of the heirs for a decree of 
distribution, or upon a demand of payment, after such a decree, 
is not now in question, and we give no opinion respecting it. 


Aaron BurpDEN vs. STEPHEN H. Tuayver & another. 


Where the owner of land, which he has leased for years, grants the reversion by 
absolute deed or mortgage, the grantee is entitled to all rents that subsequently be- 
come due, and may maintain an action against the lessee to recover them. Aliter, 
of rents that were due and in arrear at the time of the grant of the reversion. 

If a grantor of a reversion assign to the grantee rents that are due and in arrear, the 
grantee cannot maintain an action in his own name against the lessee to recover such 
rents. 

The rule introduced into the English law by the 9th section of St. 4 Amue, c. 16, by 
which grants of reversions are made effectual without attornment of tenants, is in 
force in this State, 


TH1s was an action of debt for three years’ rent of a water 
privilege and a manufactory in Mendon. The defendants 
brought money into court, under the common rule, in payment 
of the rent for the last two years, and the parties went to trial 
before Wilde. J. upon the question whether the plaintiff was 
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entitled to recover the first year’s rent. A verdict was returned 
for the plaintiff, to be set aside, and a new trial to be granted, 
if in the opinion of the whole court the plaintiff cannot recover 
said rent. 

The facts of the case appear in the opinion of the court. 

Washburn, for the defendants. 

Barton, for the plainuff. 

Suaw, C. J. Upon the case stated, it appears that in 1833, 
William Capron, being owner of the estate, leased the same to 
the defendants for a tern of twelve years from April Ist 1833, 
at a rent of $130, payable annually, on the Ist of April each 
year during the term. 

On the 5th April 1837, said Capron mortgaged the leased 
premises to the plaintiff, to secure the payment of $$ 2250, in 
one year from date, which has never been paid. In May 1837, 
the plaintiff gave notice of this mortgage to the defendants. 
The defendants have paid to the plaintiff the annual rents due 
April 1st 1838 and 1839, which accrued after the mortgage to the 
plaintiff; but they refuse to pay the rent due April Ist 1837, 
which became due and payable to Capron, the lessor, five days 
before his mortgage to the plaintiff; and the question is, whether 
the plaintiff is entitled to recover that year’s rent. 

The mortgage from Capron to the plaintiff described the 
premises as under lease to ‘l'’hayer & Fairbanks, for a term of 
years, and adds — ‘‘ should the conditions of the mortgage be 
broken, the rents, dues, and demands, of every kind arising out 
of said leased premises, due or becoming due, shall be paid to 
said Burden, his executor, and all the leases shall be assigned to 
him, and he is authorized to demand and receive the same in his 
own name, or that of said William Capron, and proceeds appro- 
priated to the payment of said mortgage.” 

The court are of opinion, that the plaintiff has no right to 
recover the year’s rent which fell due and was payable, and 
in arrear, when he took his deed of Capron. When a man 
takes a deed, either by way of absolute conveyance or mortgage, 
of an estate which is under a lease for years, he must take such 
estate as his grantor had ; which, in that case, is a reversion — 
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the estate subject to the lease. But the rent is incident to the 
reversion and passes with it, and the grantee or mortgagee, by 
force of the conveyance, has a right to receive all rent accruing 
upon the estate ; it is a part of the realty and passes by the 
deed. But when rent is payable quarterly or yearly, the annual 
or juarterly payments are not to be apportioned. If the rever- 
sion is transferred before the time at which the rent becomes 
due, the right to such quarter’s or year’s rent passes with the 
reversion. In the present case, had the year’s rent become due 
five days after, instead of five days before the mortgage to the 


plaintiff, it would have passed by it to the plaintiff. The rule — 


is well expressed in Cruise’s Digest, Tit. 28, c. 1, §65. The 
right to a rent service is real estate descendible to the person 
who is entitled to the reversion. But from the moment that a 
payment of rent becomes due, it will go to the lessor’s executor. 

Formerly, in order to constitute a privity of estate between 
the purchaser of the reversion and the lessee, so as to enable 
the former to maintain an action of debt for rent, attornment 
was necessary. But by St. 4 Anne, c. 16, § 9, a grant of the 
reversion is good and effectual without attornment. Joss v. 
Gallimore, 1 Doug. 279. ‘That statute having been passed 
long before the revolution, and this provision being a rule in 
amendment of the common law, we may probably consider it in 
force here. Commonwealth v. Leach, 1 Mass. 61. But if 
otherwise, the rule itself is well established on the authority of 
long usage, and its adaptation to the more simple tenures, which 
were in use under our former government. Farley v. Thomp- 
son, 15 Mass. 25, 26. ) | 

The general principle, that all future accruing rent passes 
with the reversion, is confirmed by the case of Birch v. Wright, 
1 T. R. 378. These principles apply to all effectual convey- 
ances of the reversion, whether by absolute deed or by mortgage. 
Then let us apply them to the case of a mortgage of an estate 
under lease, and with reference to other cases determining the 
relative rights of mortgagor and mortgagee. 

It is now well settled, that a mortgage in fee transfers pres- 
-ently all the title which the mortgagor has in the estate; and 
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this includes the right to enter and hold possession of the estate, 
even though the mortgage is given to secure the payment of 
‘a debt at a future day, unless there is some stipulation that, 
until a breach of the condition, the mortgagor shall hold posses- 
sion. In such case, the rents and profits of the mortgaged prem- 
ises constitute a part of the fund pledged for the payment of the 
principal and interest of the debt to be secured ; and must be 
accounted for by the mortgagee. Newall v. Wright, 3 Mass. 
138. But in such case, it is optional with the mortgagee, 
whether he will enter or not ; and in general if the estate is am- 
ple security for the debt and interest, it is not for the interest of 
the mortgagee to incumber himself with a liabilitv to account ; 
and therefore it commonly happens, that in case of a mortgage in 
fee, the mortgagor is left in possession. 

But in case the premises, at the time of the mortgage, are 
under lease for a term of years, the mortgagee cannot disturb 
the possession of. the lessee, who has a prior title ; and there- 
fore he cannot enter. But as the mortgage transfers the rever- 
sion, to which the rent is incident ; as it binds the whole of the 
realtv, of which the rents afterwards accruing are a part; he 
may give notice of his right to the lessee, and of his election to 
take the rents; and then the lessee becomes bound to pay the 
rent to him as mortgagee. But if he does not elect to take the 
rents and account for them, then, in analogy to the right of a 
mortgagee in fee to enter or not, at his election, the mortgagee 
of a reversion may forbear to give notice to the lessee; and in 
that case, the lessee will be protected in paying the rent to the 
mortgagor. And so it seems to be provided by the statute of 
_ Anne before cited, that no tenant shall be prejudiced by the pay- 
ment of rent to his landlord, until he has notice of the transfer 
of the reversion. ‘This, it is strongly intimated by Mr. Justice 
Buller, in the case of Birch v. Wright, 1 T. R. 385, would 
have been the rule of the common law, if no such proviso had 
been expressed in the statute. 

But it seems to be extremely well settled by the cases, that 
the rent, which became due and was in arrear at the time of the 
assignment of the reversion, whether absolutely or by way of 
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mortgage, was a part of the personalty due to him who had the 
reversion when it accrued, and did not pass to the grantee or 
mortgagee of the reversion. Joss v. Gallimore, 1 Doug. 279. 
Birch v. Wright, 1'T. R. 378. Fitchburg Cotton Manuf. Corp. 
v. Melven, 15 Mass. 268. Demarest v. Willard, 8 Cow. 206. 
To apply these rules to the present case, it results, that at the 
time the rent now in question fell due, April Ist 1887, William 
Capron was the holder of the reversion in his own right, and by 
force of the lease was entitled to the rent. It then became a 
debt to him, a chose in action, and did not pass by the mortgage 
to the plaintiff. But as the plaintiff did give notice to the 
tenant, in May, which was before another year’s rent became 
due, he acquired a right to the rent which accrued April Ist 
1838, although it was before condition broken. ‘This, how- 
ever, is stated on the assumption that there was no stipulation 
in the mortgage, that the mortgagor should retain possession 
until condition broken. ‘This is not stated in terms, but we 
take it for granted, though not now material to this case, 
because that year’s rent has been paid into court, by the de- 
fendant. 

But another ground is taken in argument, arising out of the 
special terms of the mortgage, as above cited. It is contended 
that by force of that special clause, Capron assigned to the 
plaintiff rents, dues and demands arising out of said leased 
premises, due or becoming due, &c. It may well be doubted 
whether this did not look to the contingency of the condition 
being broken by the non-payment of the debt, and mean to trans- 
er to the mortgagee such sums as should be then due. But the 
decisive answer is, that this, if available at all, was nothing more 
than the assignment of a chose in action. ‘The year’s rent then 
due and in arrear was a debt, and though it arose out of the land, 
yet had become wholly detached from it. All the above author- 
ities, which go to show that it had ceased to be part of the realty, 
and that it did not pass by the conveyance of the land, establish 
the point, that it was a mere chose in action. Being so, it can- 
not be recovered by the plaintiff in his own name, whatever 
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equitable right he may have to claim it, in the name of the as- 
signee.* 

According to the terms of the report, the order must be, that 
a new trial be granted ; but as this opinion is decisive of the 
plaintiff’s case, the proper course will be, if the plaintiff consent, 
to enter a nonsuit. 


° 


EvisHa Wuite vs. Austin WHITNEY. 


A grant, by a mortgagor, of his equity of redemption, with covenants of warranty, &c. 
is so far a conveyance of the land, that the covenants real are annexed to it and pass 
with it to the grantee and his assigns. 

Where A. conveys to B., with a covenant of warranty, land that is under mortgage to 
C., and B.’s right, title and interest (being an equity of redemption) is seized and 
sold on execution, and a deed thereof is given to the purchaser by the officer, pursu- 
ant to the Rey. Sts. c, 73 ; the purchaser thereby becomes the assignee of the cove- 
nant, and may maintain an action against A. for the breach thereof. 

The entry of a mortgagee, in the presence of witnesses, for condition broken, and for 
the purpose of foreclosure, pursuant to the Rev. Sts. c. 107, is such an ouster of him 
who holds the land under covenant of warranty, as entitles him to an action for 

‘breach of such covenant. 

Where land, that is subject to a mortgage, is conveyed with a covenant of, warranty, 
and the grantee is ousted by the mortgagee, the rule of damages, upon a suit on the 
covenant, is the value of the estate at the time of the ouster, unless that value exceeds 
the an.sunt due on the mortgage ; but if it exceed that amount, then that amount is 
the measure of damages. 


Tuts was an action for the alleged breach of a covenant of 
warranty in a deed of land made by the defendant to John Ad- 
ams, junior. ‘The land, when conveyed to Adams, was under 
mortgage, and his right therein (being an equity of redemption) 
was sold on execution and conveyed, by the officer’s deed, to 
the plaintiff. ‘The plaintiff therefore claimed as assignee of 
Adams. 

The parties submitted the case to the decision of the court 
upon a statement of facts, under an agreement, that if the plain- 
tiff was by law entitled to judgment, his damages should be as- 
sessed by an auditor on such rule as the court should prescribe. 


* See Willard v. Tillman, 2 Hill’s (N. Y.) Rep. 274. 
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The facts of the case, and the grounds taken by counsel in 
argument, appear in the opinion of the chief justice. 

Washburn, for the plaintiff. 

Wood, for the defendant. 

Suaw, C. J. For the better understanding of this case, it 
may be useful to state the facts in an order somewhat different 
from that in the agreed statement of the parties. The covenant, 
on which the action is brought, is contained in a deed from Aus- 
tin Whitney, the defendant, to John Adams, junior, dated June 
5th 1838. It purports to be a conveyance in fee, in common - 
form, of one undivided half of the ‘‘ Adams Place,” so called, in 
Ashburnham, habendum in common form. ‘The grantor cove- 
nanted with the grantee and his assigns, that he was seized in fee, 
that the premises were free of all incumbrances, ‘‘ except a 
mortgage deed which Jacob Conant now holds, as assignee of 
Philip R. Meriam, one half of which said Adams (the grantee) 
is to pay ;”’ with a general covenant of warranty. 

We are then to inquire what was the state of the title at that 
lime. 

On the 3d of December 1831, Samuel Whitney, then owner 
of the estate, mortgaged it to Philip R. Meriam, to secure the 
payment of $600 in one year. ‘This was assigned, August 10th 
1837, to Jacob Conant, and by said Conant was assigned to 
John Caldwell, February 12th 1839. ‘This mortgage was held 
by Conant on the 5th of June 1838, and is obviously the one 
that was excepted in the defendant’s covenant against incum- 
brances of that date. 

It further appears that the same Samuel Whitney, being still the 
owner of the place, subject to his prior mortgage, made a sec- 
ond mortgage to Eli Howe, to secure $1053-86, on deinand 
with interest. This deed, recorded June 7th 1836, was not 
excepted or noticed in the deed of Austin Whitney (the defend- 
ant) to Adams, June 5th 1838, and being, at that time, an out- 
standing mortgage, was an incumbrance, and might become a 
paramount title ; and so was, at the time, a breach of the cove- 
nant against incumbrances, and might afterwards, upon entry by 
the mortgagee, operate as a breach of the covenant of warranty 
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This second mortgage was assigned by Howe to Conant, and by 
Conant to Caldwell, at the same dates as the former. 

On the same 5th of June 1838, after the said conveyance from 
the defendant to said Adams, Henry C. Whitney attached all 
the right, title and interest which said Adams had in the estate, 
and after judgment obtained, and execution awarded in that suit, 
the equity of redemption was levied upon and sold by Horace 
Newton, a deputy sheriff, and all the right, title and interest which 
Adams had in the estate on the 5th of June 1838, the time of the 
attachment, was conveyed by said Newton, by deed, to the plaintiff. 

After the attachment, and before such levy and sale, Adams, 
the debtor, released to Austin Whitney, the defendant ; but, if 
the plaintiff acquired any right to the covenant, it was by force 
of the attachment, made before this release ; and Adams, the 
debtor, could not, by any act of his, defeat the right of the at 
taching creditor previously acquired. ‘This release, we think, 
may therefore be laid out of the case. 

The last material fact necessary to be alluded to is this: that 
John Caldwell, who had become the assignee of both the above 
mentioned mortgages, took possession of the premises on the 
30th of May 1840, under the last mentioned mortgage, in pres- 
ence of two witnesses, for condition broken, for the purpose of 
foreclosing that mortgage ; of which certificate was made and, we 
are to presume, duly recorded, so as to conform to the pro- 
visions of the Rev. Sts. c. 107, §§ 1, 2, making it an effectual 
entry to foreclose. 

The question is, can the plaintiff, as assignee, maintain this 
action? ‘This resolves itself into several questions. 1. Wheth- 
er the grant of an equity of redemption is so far a conveyance 
of land, that a covenant real can-be annexed to, and pass with 
it, to the grantee and his assigns. If so; 2. Whether the cov- 
enant in question was legally transferred and assigned to the 
plaintiff by the deputy sheriff’s deed, upon the sale of the equity 
of redemption, on execution, as the property of John Adams, 
junior ? 3. Was the entry of Caldwell, the assignee of a prior 
mortgage, not excepted in the defendant’s deed to Adams, for 
condition broken, in presence of two witnesses, pursuant to the 


, 
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revised statutes, such an ouster or eviction of the plaintiff, as to 
constitute a breach of the covenant? 4. What is the measure 
of the plaintiff’s damages ? 

1. By our laws, a mortgage is considered — as between the 
mortgagor and mortgagee, and so far as it is necessary to give full 
effect to the mortgage as a security for the performance of the 
condition —as a conveyance in fee ; but, for all other purposes, 
it is considered, especially until entry for condition broken, as a 
mere charge or incumbrance, which does not devest the estate 
of the mortgagor. He is deemed seized, so far that he can con- 
vey it, subject to the mortgage ; he may make a second mort- 
gage 3 it may be attached for his debts; he is considered as 
having all the rights and powers of an owner, except so far as it 
may b> necessary to hold otherwise, in order to give effect to 
the mortgage. ‘The interest of a mortgagor is therefore re- 
sarded as an estate, though, in legal strictness, and as against the 
mortgagee, it is an equity of redemption. It may be levied 
upon, and seizin delivered by the officer, in which case the cred- 
itor will hold in fee, subject to the mortgage ; but in that case, 
the creditor can have no allowance for the subsisting mortgage, 


because it is a contingent charge only, and may be otherwise 


discharged ; and this contingency is too remote and uncertain to 
be taken into consideration in the appraisement. In case of a 
sale at auction, the purchaser becomes actually seized, unless 
the mortgagor was actually disseized at the time, in which case, 
the sheriff’s deed gives the purchaser a right of entry. Wial- 
lington v. Gale, 7 Mass. 138. Poignard v. Smith, 6 Pick. 172. 
These principles are so familiar, that it is hardly necessary to 
multiply authorities in support of them. In the case of Sumner 
v. Williams, 8 Mass. 162, in which there was great diversity of 
opinion on some points, the conveyance, upon which the cove- 
nants were made, was, upon the face of it, the conveyance of 
an equity of redemption, because it was described as subject to 
one mortgage, which was excepted in the covenants against in- 
cumbrances ; but it was not doubted that the conveyance of an 
equity of redemption was that of an estate, to which covenants 
veal could be annexed. Were it otherwise, in case of the 


OCTOBER TERM 1841. 85 


White v. Whitney. 


conveyance of an estate with the usual covenants of seizin and 
warranty, but described to be subject to a mortgage, which the 
grantor stipulates to pay off and discharge, and which he does 
accordingly pay off and discharge, still the covenants in futuro, 
and all covenants running with the land, would be inopera- 
tive. No; the general result of the rules of law upon this sub- 
ject seems to us to be, that a mortgage, though an estate in fee 
to the mortgagee, to the extent necessary for his security, is, to 
all other purposes, an estate in the mortgagor, and may be pur- 
chased, conveyed, levied upon, and regarded, in all respects, 
as the legal estate of the mortgagor; and the mortgage, except 
so far as the rights and security of the mortgagee are concerned, 
is regarded asa burden or charge only upon the estate, and 
when removed or discharged, it leaves the estate in the hands 
of the mortgagor, or his grantees, attaching creditor, or as- 
signees in fact or in law, in the same condition as if such mort- 
gage had not existed. We are therefore of opinion, that the 
conveyance from the defendant to John Adams, junior, was the 
conveyance of an estate to which covenants real would attach, 
and which covenants might pass with the estate to a grantee or 
assignee. 

2. We are also of opinion, that by the sheriff’s deed to the 
plaintiff, he became the assignee in law of the defendant’s cove- 
nant. ‘The Rev. Sts. c.73, after providing how an equity of 
redemption may be attached, seized on execution, and sold at 
auction, declare that the officer’s deed ‘‘ shall give to the pur- 
chaser all the right, title, and interest in the premises, that the 
debtor had therein.”? ‘The right of the debtor (Adams) was to 
hold the estate, subject to the excepted mortgage, and to re- 
deem the estate, on payment of that mortgage. It is true, that 
as the estate was, in point of fact, liable to another mortgage, 
which for distinction, I may call the Howe mortgage, he could 
not hold the estate, as against that mortgage, without redeeming 
it; but as he held the covenant of the defendant, to indemnify 
him against that mortgage, he had a legal right to require him to 
perform that engagement, which, if done, would leave it liable 
only for the excepted mortgage ; and this right, being annexed 
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to the estate, incident thereto, and quasi part thereof, that right 
passed with the estate to the purchaser. What the plamtff 
acquired then, and what he would have held, if the defendant 
had done his duty, was to hold the estate upon payment of the 
excepted mortgage. It is not, therefore, for the defendant to 
say that this was not his legal right. | 

And this is substantially an answer to the argument, which 
was much pressed by the counsel for the defendant, that as the 
officer sold only the right of redeeming, and as the debtor would 
only hold on the redemption of both mortgages, his deed only 
conveyed a right to the purchaser to redeem the estate from 
both mortgages. This results from using the term ‘‘ right of 
redemption ”’ in too strict and literal a sense. The term ‘ right 
of redemption,’’ or ‘‘right to redeem,” is familiarly used to 
describe the estate of the debtor when under mortgage, to be 
sold at auction, in contradistinction to an absolute estate, to be 
set off by appraisement. It would be more consonant to the 
legal character of this interest, to call it the debtor’s estate sub- 
ject to mortgage. _ Such is the character of the interest, as fixed 
by law. Should the purchaser never exercise the right to 
redeem ; should the mortgage debt be paid by the debtor, or by 
another, in performance of the condition ; still the purchaser, 
under the officer’s deed, would hold the estate. It is therefore 
something more than a mere right to redeem. It is the estate, 
subject to the mortgage. 

Supposing then, that the officer’s deed was sufficient in form 
to transfer this covenant to the purchaser of the equity ; had he 
power to do so, and was that the legal effect and operation of 
the deed? ‘I'his question is in effect answered by the views 
already stated, showing that the covenant was in effect parcel 
of the debtor’s estate. If it was, then, by force of the statute, 
it passed with the estate to the purchaser. It was a covenant 
incident to the estate, made for its security and protection, 
beneficial to the person to whom the estate should come, but to 
no other. It was part of the debtor’s ‘‘ right, title, and interest 
‘n the premises.”? ‘There is no case, I believe, directly in point 
in our own books. None was cited. In principle, it is extremely 


OCTOBER TERM, 1841. 87 


White v. Whniaey. 


analogous to. the case of Hodges v. Saunders, 17 Pick. 470. 
That was a case in equity, but the principle on which it was 
decided is applicable to this. There an official sale of real 
estate was made by an administrator, under a license, for the 
payment of debts. ‘There, as here, the estate passed, not in 
virtue of any interest which the grantor personally had in it, but 
solely by force of the statute, authorizing a sale by an adminis- 
trator. It was held that the benefit of an agreement made 
by the defendant, in the nature of a covenant for further as- 
surance, passed with the estate to the purchaser. 

In Spencer’s case, 5 Co. 17, 5th res. it is said that a tenant 
by statute merchant, or statute staple, or elegit of a term, and 
he to whom a lease for years is sold on execution, shall have an 
action on a covenant annexed to the land, although they came 
to the term by act inlaw. And in South Carolina, it has been 
decided that a covenant, running with the land, passes by a 
sheriff’s sale, to the purchaser. JW‘Crady v. Brisbane, 1 Nott 
& M‘Cord, 104. 

A question may arise, and indeed it was suggested in the 
course of the argument, whether in all cases covenants of war- 
ranty pass by the officer’s deed to the purchaser, or whether 
they do not go to the mortgagee. [or instance, to simplify the 
inquiry, suppose A. holds an estate protected by covenants of 
seizin and warranty, against all incumbrances, but subject in fact 
to an outstanding mortgage or to some defect of title, should 
make a mortgage to B. ; afterwards his equity of redemption is 
attached by C. his creditor, and in due time and in legal form. this 
equity of redemption is sold at auction on execution, and con- 
veyed to D. by an officer’s deed ; would the benefit of the cove- 
nants. under which A. held, pass by his mortgage to B. or by 
the sheriff’s deed to D.? We think this question is answered 
by saying — to both, according to their respective rights in the 
estate. It is incident to the estate, and inseparably annexed to 
it. B., the mortgagee, being first in time, would be first in 
right, so far as necessary to his security as mortgagee ; he is 
deemed seized of the estate, and of course to the same extent 
that he holds the estate, he is the assignee of the covenant. 
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But D., the purchaser at the officer’s sale, purchases the whole 
estate, subject to B.’s mortgage ; to the same extent, and under 
the sane limitations, that he takes the estate, he is assignee of 
the covenant. Should B. enter, to hold under his mortgage, 
and actually foreclose, he would hold the whole benefit of the 
covenant ; but if D. should pay off B.’s mortgage, as he would 
have a right to do, this would extinguish the mortgage ; he would 
hold the whole estate, and of course the whole interest in the 
covenant, as assignee in law. In such case, if suit were to be 
brought on the covenant, before either foreclosure or redemp- 
tion, there might be a question, who would have a right to sue, 
or what damages the plaintiff would have a right to recover ; 
but no such question can arise here, because the covenant of the 
defendant was incident to the estate conveyed by him to Adams, 
being an equity of redemption in its terms, and the whole of that 
estate came to the plaintiff by the sheriff’s deed, and he alone 
now has an interest in it. It may be added by way of further 
illustration, that the purchaser at the sheriff’s sale takes a de- 
feasible estate only ; the debtor has a right to redeem within a 
year, and reinvest himself of the estate ; and should he do so, 
he would be reinstated in his right to the covenant of warranty 
attending it. | 

3. The next question is, whether the case shows such an 
eviction or ouster, as to amount to a breach of the covenant of 
warranty. | 

In Tufts v. Adams, 8 Pick. 547, it was held that an entry 
by the mortgagee, for condition broken, was an eviction of one 
holding the estate under covenants of warranty and covenants 


against incumbrances, which constituted a breach of the cove-— 


nant of warranty, and enabled the covenantee to bring his action, 
without waiting for the foreclosure of the mortgage. In Hamil- 
ton v. Cults, 4 Mass. 349, and various other cases, it has been 
held, that an ouster in pais, by one having a paramount title, is 
a breach of the covenant of warranty, as much so as an eviction 
under a judgment. ‘The only difference is, that in a suit on the 
covenant, the plaintiff must prove the validity of the title to 
which he yielded; a fact, of which the judgment would be 
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conclusive evidence, if he had vouched his covenantor to de- 
fend. 

In Sprague v. Baker, 17 Mass. 586, it was decided, that 
where a mortgagee, under a prior mortgage, threatened to enter 
and expel the covenantee, and the covenantee yielded to the 
claim, against which he could not defend himself, it was a breach 
of the covenant of warranty ; upon ‘the ground that an actual 
ouster or expulsion, by force of a paramount title, is equivalent 
to an eviction by legal process. 

Upon this point, the court are of opinion, that the entry of 
Caldwell under the Howe mortgage, and taking actual possession 
of the premises, by means of which the plaintiff was ousted, 
was a breach of the covenant of warranty. 

4. The rule of damages is well settled in this Commonwealth, 
that when the covenant is in the future, and the estate in the 
mean time passes by force of the conveyance, and the grantee 
becomes seized, and is afterwards evicted by a paramount title, 
the value of the estate at the time of the eviction is the measure 
of the plaintiff’s damages. Norton v. Babcock, 2 Met. 518. But 
this rule may be modified by special circumstances. If the right 
of redemption is not foreclosed, and the land may be redeemed 
for less than its value, the amount to be paid for such redemp- 
tion —the amount due on the mortgage — will be the measure 
of damages, because it will afford the plaintiff a complete in- 
demnity. Cases may be supposed where the outstanding mort- 
gage, though assuming the form of a paramount title, which, if 
not redeemed, would take the whole estate and evict the cove- 
nantee, yet being very small in amount in comparison with the 
‘value of the estate, it would be plainly for the interest of the 
owner and holder of the equity of redemption to redeem. In 
such case, it would be quite unreasonable to hold that the 
covenantee, on such an eviction, should recover damages to the 
full value of the estate. Tufts v. Adams, 8 Pick. 547. 

According to these rules, the plaintiff will be entitled to re- 
cover the value of the estate conveyed and warranted ; that is, one 
half of the described premises, deducting so much of the excepted 
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If one tenant in common of land executes a deed of the entire estate, and the grantee 
causes the deed to be recorded, and enters into possession, claiming title to the en- 
tirety, and openly exercises acts of ownership; it is a disseizin of the cotenants, and 
they cannot subsequently pass their portion of the estate by a deed to a third person. 

Where part of several tenants in common of land convey their shares thereof by deeds to 
A., who afterwards executes to B. a deed of the whole estate, and B. enters claiming 
the whole, and disseizes the cotenants, and then conveys the whole estate to C., who 
also enters claiming the whole, and the cotenants then make a deed of their shares of 
the land to D., and he impleads C. in a writ of entry, C. is not estopped, by the deeds 
to A., to set up a title by disseizin. 


Writ of entry to recover eleven twenty-eighths of one acre 
and forty-nine rods of land in Lowell. The demandant counted 
on his own seizin within 20 years, and a disseizin by the tenants. 

It appeared at the trial before the chief justice, that between 
the years 1760 and 1770, a lot of land of about eight acres, 
which included the demanded premises, was assigned to Mary 
Hall as her dower in the estate of Zebediah Keyes, her former 
husband, and that she died in possession of the same, in 1812. 
On her death, said land reverted to the heirs of said Keyes, and 
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those claiming under them. Joseph Moors (who claimed under 
one of said heirs) and several others thereupon joined in a peti- 
tion for partition of said land; and in pursuance of a judgment 
thereon, a parcel, of which the demanded premises are an undi- 
vided part, was set off to satd Moors, by commissioners, on the 
3d of November 1812, and their proceedings were duly con- 
firmed by the circuit court of common pleas, at March term 
1813. Said Moors was non compos mentis, and was then, and 
until his death in August 1814, under the guardianship of Moses 
Hale ; and his heirs were his brothers, Herbert, Micajah and 
Larkin Moors, and his nephews, Simeon and Jesse, sons of his 
deceased brother, Miel Moors, and their sisters, Lucretia, wife 
of Jason Sanders, Joanna, wife of Jeduthun Warren, and Esther, 
wife of Joshua Marshall. ‘The said Joshua died in August 1827, 
leaving issue born before the decease of said Joseph Moors. 
The said Lucretia died in 1834, never having had issue. 

The demandant claimed four twenty-eighths of the demanded 
premises under a deed to him from Jason Sanders and wife, 
dated October 6th 1831 ; four twenty-eighths under a deed from 
Larkin Moors ; and three twenty-eighths under a deed from Es- © 
ther Marshall. ‘The two last mentioned deeds were dated Octo- 
ber 20th 1831, and the three deeds were recorded on that day. 
Each of these deeds purported to convey, in form of release 


and quitclaim, all the said grantors’ 


interest in their respective 
shares of the demanded premises ; and there were covenants of 
warranty against the lawful claims of all persons claiming by or 
under the grantors, respectively. 

The tenants claimed under the following deeds: 1. A deed 
from said Moses Hale to Nathan Tyler, dated October 12th 
1815, and recorded December 23d 1817, warranting against the 
lawful claims and demands of all persons, and describing the 
demanded premises, and other lands, amounting to three acres 
and eighty-five rods: In this deed the grantor did not covenant 
for his heirs or legal representatives. 2. A deed from Nathan 
‘I'yler to Thomas M. Clark, in common‘ form of warranty, for 
himself and his heirs, &c. dated November 2d 1821, recorded on 
the 23d of seid November: 3. A deed from said Clark to Kirk 
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Boott and others, dated December 13th 1821, recorded on the 
18th of said December: 4. A deed from said Boott and 
others, dated May"1Sth 1822, recorded on the 2d of August 
foliov;ing, to the Merrimack Manufacturing Company: 5. A 
deed from said company to Joseph Fletcher, dated November 
23d 1822, recorded February 11th 1823: 6. A deed from 
said Fletcher to said company, dated October 8th 1824, re- 
corded the 20th of the same month: 7. A deed from said 
company to the tenants, dated January 2d 1826, recorded on the 
8th of June following. ‘The five last mentioned deeds were 
quitclaim, with warranty against all persons claiming through or 
under the grantors respectively. 

It appeared by the testimony of Perley Hale, that bis father 
the said Moses Hale, pastured his cows on the Keyes pas- 
ture lot, including the demanded premises, one or two seasons, 
from the year 1813 to 1815 ; that the said lot was inclosed_ 
with other lands owned and occupied by his father, lying upon 
each side of it, making what was called the Keyes pasture lot, 
and bounded on the southwest by land of Nathan ‘Tyler, and on 
the northeast by land of Josiah Fletcher. He believed there 
was a fence separating the said pasture from the said ‘Tyler lot, 
but could not swear positively. His father, at the time he sold 
to said Tyler that part of said pasture which lay next to said 
‘Tyler, conveyed the other part to said Josiah Fletcher. 

Susanna Hale, widow of said Moses, in a deposition offered 
by the demandant, testified that the Keyes pasture lot was the 
widow’s thirds ; that her husband was in the occupation of it two 
or three years before 1816, as a pasture ; and in answer to the 
demandant’s interrogatory, whether the Keyes pasture was a 
common pasture when a husband occupied it, she said ‘*‘ there 
was no division fence.’ 

Ignatius 'T'yler testified, that he was the son of Nathan Tyler, 
and knew the lot called the Keyes lot; his father owned and 
occupied it as a pasture-a number of years before he sold it, cut 
off the bushes, and made a division wall between Fletcher’s and 
this lot. He bought it of Moses Hale, and went into immedi 
ate Nccupation, and occupied till he sold it to Thomas M. Clark 
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One year he plowed it, and sowed with rye all that was fit 
for cultivation. 

Moses Shattuck testified, that he had superintended the out- 
door work of the tenants since the year 1822, and knew the 
Keyes lot: John Short occupied it as a pasture in 1838 and 
1839, under a demise to him by the witness as agent of the 
tenants. 

Robert Taylor testified, that he lived in Lowell eight or nine 
years before 1833, and hired the Keyes lot of the tenants three 
years, 1826, 7 and 8, or 1827, 8 and 9. He occupied it as a 
pasture and paid rent. Foster Newhall occupied the next two 
years. Then Cyrus Johnson occupied it as a pasture, the two 
following years. Newhall plowed a part of it, and pastured 
the rest. He professed to occupy ander the tenants. He told 
the witness, during the time of his occupation, that he occupied 
under the tenants. | 

‘he demandant put into the case a quitclaim deed, with cove- 
nants of warranty against all persons claiming under the grantors, 
dated September 26th 1815, made by the aforesaid Herbert, Mi- 
cajah, Larkin and Simeon Moors, and Joshua Marshall, Jeduthun 
Warren and Jason Sanders, to said Moses Hale, acknowledged 
by said Simeon, February 2d 1832, and by said Larkin, Febru- 
ary 3d 1832, and recorded on the 22d of the same February. 

Evidence was offered by the tenants to show, that Larkin 
Moors was an insane person, and incompetent to transact busi- 
ness at the time of his making said deed to the demandant. It 
appeared by the same evidence, that he was in the same condi- 
tion at the time of his making his said deed to Moses Hale. 
This evidence was ruled by the chief justice to be immaterial. 

The demandant offered in evidence a deed of quitclaim and 
release from said Esther Marshall to the tenants, dated February 
3d 1882, and recorded the 22d day of the same month, convey- 
ing her interest in the demanded premises, for the purpose of 
showing that the possession of the tenants, so far as proved in 
the case, was not adverse to said Esther ; which was rejected 
as not being any evidence of possession. | 

It was conceded, that the land described in the demandant’s 


OCTOBER TERM 1841. 95 


Parker v. Proprietors of Locks and Canals on Merrimack River. 


writ and deed, was a part of the widow Keyes’ thirds ; that 
she afterwards married one Hagget, and then Hall, and died 
about 1812: That she was the widow of Zebediah Keyes, and 
took the thirds as his widow, being part of the estate of which 
the said Zebediah Keyes died seized ; and that Daniel Keyes 
conveyed the estate, including the reversion in the widow’s 
thirds, to Joseph Moors, father of Simeon, grandfather of Jo- 
seph, the non compos. 

The tenants contended that nothing passed by the deeds of 
Larkin Moors, of Jason Sanders, and Lucretia his wife, and 
of Esther Marshall, to the demandant, in October 1831, be- 
cause the said grantors were then disseized, having been dis- 
seized by Moses Hale in 1815 ; the said Hale and those claim- 
ing under him having had the exclusive occupation and possession 
of the premises till the present time. But it was insisted by the 
demandant, that such occupation did not constitute a disseizin, 
because the said Hale, by the aforesaid deed of September 26th 
1815, took the estate of some of the heirs of Joseph Moors, 
who held as tenants in common, and thence held as tenant in 
common with those under whom the demandant claims, and so 
his possession, and the occupation of those claiming under him, 
did not constitute a disseizin. He also contended, that by the 
same deed the estate of Larkin Moors did not pass to the said 
Hale, as against the demandant, because the said deed was not 
acknowledged and recorded until after the deed of the same 
Larkin Moors to the demandant ; and so the demandant took as 
a purchaser, without notice of such prior conveyance: Also, 
that the estate of Esther Marshall and Lucretia Sanders did not 
pass to said Hale by the same deed, for the reason already 
stated in respect to Larkin Moors, and also, because the deeds 
were executed by Joshua Marshall and Jason Sanders, respec- 
tively, without their said wives, and so the estate in fee, vested 
in the wives, and did not pass. | 

By consent, the action was taken from the jury and continued, 
subject to the opinion of the whole court, upon the question, 
whether the demandant Is entitled to recover. Judgment to be 
entered on nonsuit or default according to that opinion. 


+ 
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The argument was had at October term 1840. 

Greenleaf §& G. Parker, for the demandant. 

1. Hale was not a disseizor, nor are the tenants, unless by 
election of the demandant, for the sake of his remedy. Of 
course the title of the demandant’s grantors passed to him by 
their deeds in the case. Hale, as guardian of Joseph Moors, 
had, by St. 1783, c. 38, the lawful possession of his real estate ; 
and if he held over, his possession was of the character of ten- 
ancy at sufferance. If, however, Hale’s possession were ad- 
verse and a disseizin, before he took a deed from several of the 
heirs, the acceptance of that deed purged the disseizin. Smali 
v. Procter, 15 Mass. 499. 

The general doctrine on this subject is, that where an act is 
done which is equivocal, and may be, either a trespass or a dis- 
seizin, the law will not permit the wrong-doer to qualify his own 
act, but leaves its character to be determined by the party in 
jured. Prescott v. Nevers, 4. Mason, 329. Jerritt v. Weare, 
3 Price, 598, 599. Pennington v. Morse, Dyer, 62a. Blun 
den v. Baugh, Cro. Car. 802-304. Doe v. Batten, Cowp. 
243. Taylor v. Horde, 1 Bur. 60. Tinkham v. Arnold, 3 
Greenl. 120. Porter v. Hammond, 3 Greenl. 188. And 
where, in any of the cases, it is said that the question of disseizin 
is to be determined by the intent of the entry, the legal as well 
as actual intent is meant. In the case at bar, the legal intent 
was to preserve the property for the true owners ; and it is to 
be treated like the case of a possessio fratris. Hale’s purchase, 
in 1815, of part of his former ward’s title, shows that the legal 
view of the nature and intent of his possession is true in point 
of fact. His entry, under the deed of 1815, was without ac- 
tual expulsion of his cotenants, and gave him such a seizin that 
the law will adjudge the possession to be in him who has the right. 
Anon. 1 Salk. 246. Bates v. Norcross, 14 Pick. 227. He be- 
came seized only of the proportions which he purchased ; but his 
seizin accrued to the benefit of all. Liscomb v. Root, 8 Pick. 378. 
Barnard v. Pope, 14 Mass. 438. One tenant in common can 
disseize another only by actual ouster, or by exclusive pernancy 
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of profits, against the will of the other. Cowp. 218. 5 Mass. 
352. 10 Mass. 468. 12 Mass. 149. 1 Greenl. 91. 

2. Hale having purchased a title from some of the cotenants 

at a time when he had no pretence of title in himself, and was 
occupying in submission to their title — neither he nor his gran- 
tees can now deny the title or seizin of the common ancestor or 
grantor, and of the other persons claiming under him. Blight 
v. Rochester, 7 Wheat. 549. ‘lhe general rule is, that a gran- 
tee shall not be received to disparage the title under which he 
holds. ‘lhe exception to this rule arises only where one, who 
has a lawful title, buys his peace by extinguishing an adverse 
claim. 7 Wheat. 547, 548. Fox v. Widgery, 4 Greenl. 214. 
Further: Deeds of conveyance, in this State, are construed by 
the legal rights of the parties. If a tenant for life conveys by 
deed in fee, it is construed as a deed for life. Rev. Sts. c. 59, 
' §6. So if one tenant in common convey the whole estate, it 
shall be intended of his part only, unless the contrary intent 
clearly appears. 
_ 3. The deeds to Hale, made by Larkin Moors, Marshall 
and Sanders, cannot affect the demandant, for want of notice. 
Hale’s possession was only implied notice of title, even to those 
claiming under him. Hewes v. Wiswell, 8 Greenl. 94. Bates 
v. Norcross, 14 Pick. 224. And such implied notice, in order 
to operate in exclusion, must be a “‘ necessary and unquestiona- 
ble inference from the facts proved.”” JMcWMechan v. Griffing, 
3 Pick. 155. 

4. The estate of the wives of Sanders, Marshall and Warren, 
did not pass to Hale, as they did not join in their husbands’ deeds 
of February 1832. Melvin v. Proprietors, §&c. 16 Pick. 137. 

5. As both parties claim under Larkin Moors, neither can 
disparage his capacity to convey. Lunacy renders a deed void- 
able only. 2 Bl. Com. 291. 2 Dane Ab. 23. And a lunatic’s 
deed can be avoided only by privies in blood and legal repre- 
sentatives. Shelford on Lunatics, 263. The demandant’s 
deed of Larkin’s share was first recorded, and there is no evi- 
dence of notice to him, express or implied, of a prior unregis- 
tered deed. 
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S. Hoar §& Hopkinson, for the tenants. Hale, by holding 
over, after his guardianship ceased, disseized the heirs of the 
ward. Co. Lit. 576. Porter v. Perkins, 5 Mass. 233. The 
subsequent occupation was a disseizin, if mere holding over 
was not. The whole evidence shows an adverse possession. 
If Hale held under the deed of 1815, he held as tenant in com- 
mon, and ousted his cotenants. Fishar v. Prosser, Cowp. 217. 
Gordon vy. Pearson, | Mass. 323. Ricard v. Williams, 7 
Wheat. 120. 2 Bl. Com. 194. Stearns on Real Actions, 40. 
Cummings v. Wyman, 10 Mass. 464. Bigelow v. Jones, 10 
Pick. 161. Higbee v. Rice, 5 Mass. 351. 4 Dane Ab. 18. 
There was no necessity to register the deed from Larkin Moors, 
in order to give notice —as there had been such an open posses- 
sion for a great length of time, as amounts to notice to all per- 
sons. ‘The facts of the case are sufficient to warrant a jury in 


« 


presuming that Hale held a good title by deed from the proper - 


grantors. And Tyler’s occupation was a disseizin, if Hale’s 
Was not. ' 

Wipe, J.* The principal question, on which the decision 
of this case depends, relates to the title set up by the tenants. 
The question is whether, upon the facts reported, they have 
made out a good title by disseizin, commencing before, and 
continuing until, the time when the demandant purchased the 
premises of several of the heirs of Joseph Moors, who was the 
undisputed owner of a parcel of land, including the demanded 
premises, and died seized of the same. Unless, therefore, the 
heirs were disseized, when they conveyed to the demandant, his 
title is clearly good and the action is well maintained. On the 
contrary, if the demandant’s grantors were disseized when they 
made their conveyances to him, it is equally clear that their 
title did not pass by those conveyances, and the tenants’ title 
must prevail. } 

That the deed of a disseizee, the disseizin still subsisting, is 
inoperative to convey the title, is a familiar principle of the 
common law, which cannot be controverted. And on this prin- 


* Putnam, J, did not sit in this case. 
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ciple, the counsel for the tenants maintain the defence ; con- 
tending that they have given clear and conclusive evidence of 
the disseizin of the heirs of Joseph Moors, under whom the de- 
mandant claims title. 

By the report of the evidence, it appears that Joseph Moors 
was a non compos, and that Moses Hale was his guardian, and 
occupied the Keyes pasture lot, including the demanded prem- 
ises, during the life of Moors, and after his death ; it being in- 
closed with other lands, owned and occupied by the said Hale, 
lying upon each side of it: ‘That after the death of Moors, 
Hale purchased of several of his heirs their rights in the pasture, 
and soon after conveyed the whole of it to Nathan Tyler, with 
the usual covenants of seizin and of warranty against the lawful 
claims and demands of all persons. 

The evidence thus far, we think, does not show any possession 
adverse to the title of Moors or his heirs. During his life, his 
guardian had the right of occupation ; and after his death, if his 
guardian continued his occupation, the presymption is, that it was 
for the benefit of the heirs ; and this presumption is confirmed 
by his purchasing the shares of several of the heirs soon after. 
If, before that purchase, Hale’s possession was adverse, so as to 
amount to a disseizin, the disseizin would be purged by that pur- 
chase. His subsequent possession must be considered as the 
possession also of the other heirs, from whom he had not ob- 
tained a title. If a person enters on land, having no right or 
title, and maintains the exclusive possession, taking the rents 
and profits, his possession would be considered adverse, and, if 
of sufficient notoriety, would amount to a disseizin. But if a 
person enters, having a title and a right to enter, his entry and 
possession are presumed to be in conformity to his title. No 
man is presumed, without evidence, to have done, or to have in- 
tended to do, an unlawful act. If then a tenant in common en- 
ters on the common property, and takes the whole rents and 
profits without paying over any share thereof to his cotenants, his 
possession is not to be considered adverse to them, but in support 
of the common title. Lord Mansfield says that a refusal to pay 
such shares is not sufficient evidence of an ouster, without denv- 
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ing the title. Cowp. 218. It is true, that if a tenant in common 
continues ‘in possession for a great length of time, without inter- 
ruption or claim by the other tenants, this would be evidence 
from which a jury would be authorized to infer or presume an 
actual ouster ; and so on similar evidence a grant may be pre- 
sumed. But there is no ground for any such presumption or in- 
ference in the present case. The only evidence tending to show 
that Hale intended to hold the premises adversely to his coten- 
ants, is his deed to Tyler, in which he undertakes to convey the 
whole estate ; and the material question is, whether this convey- 
ance, and the entry and possession of Tyler claiming under it, 
are sufficient in law to constitute a disseizin. 

It was proved at the trial, that Tyler, immediately after his 
purchase from Hale, went into possession and occupation of the 
granted premises, and continued his occupation, without inter- 
ruption or claim of any one, until he conveyed the same to 
Thomas M. Clark, with the usual covenants of seizin and war- 
ranty, as he purchased the same from Hale. During this time, 
(a period of more than six years,) he occupied the lot as a pas- 
ture, cut down the bushes, made a division wall between that 
and an adjoining lot, and one year plowed it and sowed it with 
rye. These facts, being admitted, are in the opinion of the 
court, conclusive proof of the advere possession of Tyler, and 
show a disseizin of the heirs of Moors, under whom the demand- 
ant claims. For although the right and title of those heirs did 
not pass by the conveyance from Hale to Tyler, yet the deed 
purported to convey the whole estate. ‘l'yler purchased the 
whole, with a warranty of a good and indefeasible title, and he 
sold it afterwards with the same warranty. ‘The presumption is, 
that he intended to hold the estate in conformity to his purchase ; 
and there is no evidence to rebut the presumption. 

It does not appear that Tyler had notice or knowledge of the 
defect in his title. But whether he had such knowledge or not, 
it is very clear that he was in possession, claiming the entire 
title ; and this undoubtedly was an adverse possession, which, 
being open and notorious, amounts to a disseizin. ‘To consti- 
tute a disseizin, it is not necessary, at the present day, to prove 
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she forcible expulsion of the owner ; nor is it necessary for a 
tenant in common to prove an actual ouster of the cotenant. If 
he enters, claiming the whole estate, the entry is adverse to the 
other tenants. ‘The intention so to hold the estate must be man- 
fest, as it is in the present case ; and the open and notorious 
possession of ‘I'yler was constructive notice of a claim adverse 
to those heirs of Moors who had not conveyed their title. If 
they had notice by the deeds to Hale, and by him to ‘Tyler, 
(which were duly recorded,) they must have known that the 
latter never entered as tenant in common, but that he entered as 
purchaser of the entire estate. 

That this adverse entry and possession, claiming the whole es- 
tate, constitute a disseizin, is fully maintained by the cases cited 
by the tenants’ counsel, and by all the modern authorities. ‘I'he 
doctrine is fully discussed by Story, J. in Prescott v. Nevers, 4 
Mason, 330. In that case, as in this, the defendant had a deed 
of the whole estate, but his title was only valid as to an undi 
vided quarter part, in common with other owners. But he made 
an actual entry into the whole, claiming the entirety in fee and 
of right. And it was held, ‘‘that his acts of ownership were 
such as amounted to a disseizin of the cotenants ; for he entered 
as sole owner, and his possession was openly and notoriously ad- 
verse to them.” ‘* There can be no legal doubt,” as it is said 
by the court in that case, ‘‘ that one tenant in common may dis- 
seize another. ‘The only difference between that and other 
cases is, that acts which, if done by a stranger, would per se be 
a disseizin, are, in the case of tenancies in common, susceptible 
of explanation, consistently with the real title. Acts of owner- 
ship are not, in tenancies in common, necessarily acts of dis- 
seizin. It depends upon the intent with which they are done, 
and their notoriety.”? We consider this a sound distinction, and 
it is fully supported by the authorities. 

In the case of Clapp v. Bromagham, 9 Cow. 530, which was 
in all respects substantially similar to the present case, the same 
decision was made, and the same doctrine of disseizin was Jaid 
down by Chancellor Jones, who discussed the subject very fully 
and very ably. ‘The English authorities, cited in that case, fully 
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support the distinction laid down by Story, J. in Prescott v. 
Nevers. So in the supreme court of the United States, in 
Ricard v. Williams, 7 Wheat. 121, the same distinction was 
laid down. ‘The court say ‘‘an ouster or disseizin is not, in- 
deed, to be presumed from the mere fact of sole possession ; 
but it may be proved by such possession, accompanied with a 
notorious claim of an exclusive right.” 

By these and other authorities which might be noticed, if 
necessary, the doctrine of disseizin, as it has been held, seems 
to be well settled. To constitute a disseizin, actual force is not 
necessary ; but open and exclusive possession, accompanied 
with acts of ownership, manifesting the intention to hold the 
whole estate, adversely to the title of the true owner, is suffi- 
cient. Such a notorious adverse possession is Considered as a 
constructive ouster, and is equivalent to an actual expulsion. 
The doctrine is founded on a reason similar to that assigned as 
the ground of the ancient doctrine of disseizin by the operation 
of a grant, which was founded principally on the notoriety of 
such a conveyance. 

We are therefore of opinion, upon the facts reported, that the 
demandant’s grantors, before their conveyances to him, had been 
disseized by Tyler ; that this title by disseizin passed by his con- 
veyance to Clark, and from Clark, through several intermediate 
conveyances, to the tenants. They leased the pasture, from 
time to time, to sundry persons, who continued the open and 
notorious occupation of the same, and one of whom was in the © 
exclusive possession and occupation at the time of the convey- 
ances to the demandant. 1 Shepley, 337. 

It has been argued that the tenants are estopped to set up this 
title by disseizin, by the deeds of the heirs of Moors, who con- 
veyed, on the 26th of September 1815, their shares in the es- 
tate to Hale ; but we think very clearly, that the title by dtsseizin 
is derived from Tyler, and that no act of Hale, either before or 
after his conveyance to 'l'yler, can, on any ground, defeat the 
tenants’ title. 

The conclusion is, that as the demandant’s grantors were dis- 
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seized when they undertook to convey their rights to him, their 
deeds were inoperative to convey any estate to him, and his title 


therefore wholly fails. 
Demandant nonsut 


AsaHeL Apams & another vs. Ina FRYE. 


If after the execution and delivery of an unattested bond, the obligee, without the 
knowledge and assent of the obligor, fraudulently and with a view to some improper 
advantage, procures a person, who was not present atthe execution of the bond, to sign 
his name thereto as an attesting witness, the bond is thereby avoided and the obligor 
discharged. 

The act of an obligee in procuring a person who was not present at the execution of the 
bond, nor duly authorized to attest its execution, to sign his name thereto as an at- 
testing witness, is prima facie, sufficient to authorize the jury to infer a fraudulent in- 
tent. But it is competent for the obligee to reliut such inference ; and if the act be 
shown to have been done without any frauduleat purpose, the bond will not be avoided 
by such alteration. | 


To an action of debt on bond the defendant pleaded the gen- 
eral issue, with notice, by way of specification of defence, that 
he should require the plaintifis to prove the execution of the 
bond. At the trial, Amos 'l'yler, whose name appeared on the 
bond as that of an attesting witness thereto, was called by the 
plaintiffs, and testified that he did not see the defendant sign the 
bond ; but that Adams, one of the plaintiffs, brought the bond 
to him, with the defendant’s name thereon, and requested him to 
put his name on it as a witness: ‘That he at first refused so to 
do, but told Adams, that if he would go with him to the defend- 
ant’s office, which was near by, he would witness the bond, if 
the defendant should consent: ‘I'hat Adams said that he (Tyler) 
knew the defendant’s signature ; and also said it was necessary 
that the bond should be witnessed: ‘That upon being further 
urged, he (Tyler) put his name on the bond, knowing the signa- 
ture to be in the handwriting of the defendant. 

The defendant insisted that the bond was void by reason of 
the alteration thereof made by the attestation of Tyler ; but this 
objection was overruled. 

The defendant then objected that there was no proof of the 
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delivery of the bond ; but the plaintiffs were permitted to read 
it to the jury. _No other evidence was introduced by either 
party. : 
The jury were instructed, that the mere possession of the bond 
by the obligees— the signature being proved — was prima facte 
evidence of delivery ; and that unless this evidence was rebutted 
by the de\endant, the jury would presume that the bond was de- 
livered. A verdict was returned for the plaintiffs. New trial 
to be granted, if the above ruling and instructions were incorrect. 

The case wes argued at the last October term. 

L. Williams, for the defendant. 

Knowles, for the plaintiffs. 

Dewey, J The ancient rule as to alterations of deeds, as 
stated in Pigat’s case, 11 Co. 27, and in Shep. ‘Touch. 69, was 
one of great strictness, holding that a material alteration, without 
the consent of the obligor, made either by the obligee or a 
stranger, would discharge the obligor ; and that even an immate- 
rial alteration, if made by the obligee, would avoid the deed. 
This rule has been somewhat relaxed, and its soundness often 
questioned, so far as it is applicable to alterations made by a 
stranger without the agency of the obligee ; and also, to some 
extent, in relation to alterations made by the obligee himself, 
where they were wholly immaterial, and in no manner varied the 
legal effect of the contract. Nichols v. Johnson, 10 Connect. 
192. Lewis v. Payn, 8 Cow. 71. Hatch v. Hatch, 9 Mass. 
307. Brown v. Pinkham, 18 Pick. 172. Smith v. Crooker, 5 
Mass. 539. 

But the general doctrine remains unshaken, that a material al- 
teration of a deed by the obligee, without the consent of the 
obligor, will avoid such deed ; upon the sound principle stated by 
Lord Kenyon, in the case of Master v. Miller, 4'T. R. 329, 
that ‘no man shall be permitted to take the chance of commit- 
ting a fraud without running any risk of losing by the event, when 
it is detected.”’ If, therefore, there has been any material alter- 
ation in this bord since its execution, and this done through the 
agency of the plaintiffs, the defendant must be discharged of his 
liability upon it. 
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Someta 


The alteration, such as it was, it is conceded was made by 
the procurement of one of the obligees ; and the only inquiry is, 
whether it was such an alteration as brings the case within the 
priuciple just stated. ‘I'he precise question is, therefore, wheth- 
er the subsequent addition to'a bond already executed, by the 
procurement of the obligee, of the name of one as an attesting 
witness, without the assent of the obligor, will destroy the valid- 
ity of the bond. . 

The difficulty which has pressed upon our minds, in the pres- 
ent case, arises from the peculiar nature of the alteration, which 
is the cause of complaint by the defendant. The terms and 
stipulations originally contained in the body of the bond have not 
been altered in substance, nor even in the letter. ‘The attesta- 
tion, by one or moré witnesses, of the due execution of a bond, 
Is not requisite to its validity, either by common law or by stat- 
ute. It is a perfect instrument, and may be enforced in a court 
of law, without any such attestation. ‘The change produced in 
the character of the instrument, by this alteration, is not one 
which then affects in any degree the validity or construction of 
the contract of the parties. At most, it only operates upon the 
course of the proceeding in a trial at law, as to the nature and 
kind of evidence required to prove the execution of the instru- 
ment. It may also be said, perhaps, to give some additional 
value to a bond, if about to be put into the market, that it has 
the name of an attesting witness ; as having some tendency to 
show that the execution of it was properly and fairly obtained, 
as well as that it was genuine. 

I am not aware that this precise question has ever before 
arisen here. ‘The effect of an alteration, by adding the name 
of a witness to a promissory note, has been before this court in 
several cases. In Homer v. Wallis, 11 Mass. 309, it was held, 
that the procuring of a person, who was not present at the 
making of a promissory note, afterwards to put his name thereto 
as a subscribing witness, was a material alteration and would 
avoid it. ‘This decision was placed upon two grounds: Ist. 
That in reference to the question of the genuineness of the sig- 
nature of the promisor, which was directly raised on the trial 
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before the jury in that case, the name of a subscribing witness 
would probably have some influence. 2d. That a distinction, 
as respects the statute of limitations being made by the law of 
Massachusetts, between the cases of notes having an attesting wit- 
ness, and those not thus attested, it could not be considered an 
immaterial alteration, to cause the name of a person to be placed 
upon the note as a witness, who was not present at the execu- 
tion thereof, and had no authority thus to attest it. 

In the case of Smith v. Dunham, 8 Pick. 246, where the 
name of the attesting witness had been added subsequently to 
the execution of the note, the court, while they refused to give 
any effect to the attestation, in taking the case out of the statute 
of limitations, recognized and sanctioned another principle of 
some importance, in reference to the general ’question of the effect 
of such an attestation ; holding that such subsequent addition 
would not destroy the validity of the note, if it appeared, as it 
did, in that case, that there was no fraudulent intent — the attest- 
ing witness having been actually present at the execution of the 
note, though he placed his name upon it subsequently, and with- 
out the knowledge or assent of the promisor. 

In the case of Ford v. Ford, 17 Pick. 418, it appeared that 
the note was, at its execution, duly attested by one witness, and 
subsequently some person, other than the promisee, caused another 
name to be placed on the note as that of, an attesting witness. 
The question was, whether this invalidated the note ; and the 
court held that it did not. It is to be borne in mind, that the 
promisee in that case did not participate in the alteration, and 
that there was no allegation of fraud, on his part, in the transac- 
tion. Independent of this latter fact, this case would seem to 
be a strong authority to show that the addition of the name of a 
witness to an instrument which has no greater legal efficacy by 
reason of its having an attesting witness, would not vitiate the 
instrument. ‘This case, however, seerns to leave unsettled the 
question, as to the effect of such alteration, if made by the prom- 
isee, and also the further question, whether a fraudulent design 
in the party thus making it, must be shown by the party seeking 
to avoid the note. 
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The suggestion made by the court in the case of Homer v. 
Wallis, cited before, (where the note was avoided,) that the 
name of a subscribing witness apparently borne upon the instru- 
ment would have some influence with the jury on a question of 
the genuineness of the handwriting of the promisor, and there- 
fore that such alteration could not be said to be immaterial, is 
equally applicable to a case like the present. ‘Then as to the 
second ground upon which the decision in Homer v. Wallis was 
placed, viz. the effect of the statute of limitations in its bearing 
upon this question, it will be perceived that the effect of such an 
alteration is a contingent one. It may or may not, at some fu 
ture day, affect the remedy upon the contract, not the contract 
itself. During the term of six years, the contract is in no way 
_affected by it, except in the mode of proof of the execution of 
the instrument ; and in that respect the effect is the same in the 
case of a bond as the case of a note. 

There was, by the alteration which was made in the case at 
bar, a material change introduced as to the nature and kind of 
evidence which might be relied upon to prove the facts necessary 
to substantiate the plaintiff’s case in a court of law. By adding 
to the bond the name of an attesting witness, the obligee be- 
came entitled to show the due execution of the same by proving 
the handwriting of the supposed attesting witness, if the witness 
was out of the jurisdiction of the court. It is quite obvious, 
therefore, that a fraudulent party might, by means of such an al- 
teration of a contract, furnish the legal proof of the due execu- 
tion thereof, by honest witnesses swearing truly as to the genu- 
ineness of the handwriting of the supposed attesting witness ; 
and yet the attestation might be wholly unauthorized and fraud- 
ulent. It seems to us, that we ought not to sanction a principle 
which would permit the holder of an obligation thus to tamper 
with it with entire impunity. But such would be the necessary 
consequence of an adjudication that the subsequent addition of 
the name of an attesting witness, without the privity or consent 
of the obligee, is not a material alteration of the instrument, and 
would, under no circumstances, affect its validity. 

But we think that it would be too severe a rule, and one 
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which might operate with great hardship upon an innocent party, 
to hold inflexibly that such alteration would, in all cases, dis- 
charge the obligor from the performance of his contract or obli- 
gation. If an alteration, like that which was made in the present 
case, can be shown to have been made honestly, if it can be 


reasonably accounted for, as done under some misapprehen- , 


sion or mistake, or with the supposed assent of the obligor ; 
it should not operate to avoid the obligation: But on the other 
hand, if fraudulently done, and with a view to gain any improper 
advantage, it is right and proper that the fraudulent party should 
lose wholly the right to enforce his original contract in a court 
of law. 

The case of Marshall v. Gougler, 10 S. & R. 164, present- 
ed a question of similar character. ‘The action was debt on a 
single bill purporting to be signed by attesting witnesses, but who 
in fact put their names to the paper as witnesses subsequently to 
the execution of it, at the request of the obligee, who told them 
that he was about to assign it to a person who would not take it 
without witnesses. ‘The court held, that if it was done by mis- 
take, the witnesses supposing they were putting their names to the 
assignment, it would not avoid the instrument ; but if done to 
authenticate the bill, it was rendered void bysuch alteration. In 
the opinion delivered by Duncan, J. the court took the broad 
ground, that if the names of the witnesses were thus subsequent- 
ly written upon the bond, whether there was a design to defraud 
or not, and however the act might be done in innocence or igno- 
rance, still this falsified authentication of the instrument would 
avoid it. ‘This, it will be perceived, is somewhat stronger 
ground than that which we have adopted in the case at bar. 

The court are of opinion, that the rule of law applicable to 
the case before us, may be properly stated as follows: 1. That 
if the obligee of an unattested bond, after the execution and de- 
livery thereof, shall, without the knowledge and assent of the 
obligor, fraudulently and with a view to gain some improper ad- 
vantage thereby, procure a person who was not present at the 
execution of the bond, to sign his name thereto as an attesting 
witness, such act will avoid the bond, and discharge the obligor 
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from all liability on the same: 2. That the act of the obligee 
in procuring the signature of one as a witness who was not pres- 
ent at its execution, and not duly authorized to attest it, will, 
if unexplained, be prima facie sufficient to authorize the jury 
to infer the fraudulent intent ; but that it is competent for such 
obligee to rebut such inference ; and if the act be shown to have 
been done without any fraudulent purpose, the bend will not be 
avoided by such alteration. 

We do not perceive any govd objection to the instructions to 
the jury, that the evidence authorized them to find that the bond 
was delivered. It seems to be well settled, that the possession 
by the obligee of a deed regularly executed is prima facie evi- 
dence of its delivery. Ward v. Lewis, 4 Pick.520. Mills v. 
Gore, 20 Pick. 36. Clarke v. Ray, 1 Har. & Johns. 323. 
Games v. Stiles, 14 Pet. 322. But, for the reasons already 
stated as to the alteration of the bond, the verdict must be set 
aside, and a new trial granted. 


od 


SamMuEL P. P. Fay, Judge, &c. vs. THomas Haven & 


others. 


{f an administrator of an estate represented to be insolvent neglects to render and settle 
his account in the probate court, within the time prescribed by the Rev. Sts. c. 68, 
§ 25, he and his sureties are liable to nominal damages at least, in a-suit on his ad- 
ministration bond, although he was not cited by the judge of probate to render an ac- 
count. . 

The assets, received by a foreign executor or administrator in the State where the tes- 
tator resided, are to be administered in that State ; and though such executor takes 
administration here on the testator’s estate within this Commonwealth, yet he is not 
held, by reason of such assets, to pay debts due to his testator’s creditors here, al- 
though he has paid al] the debts which the testator owed elsewhere, and has a suffi- 
cient balance in his hands to pay the debts due here. 

Where a foreign executor or administrator takes administration here on the testator’s 
estate within this Commonwealth, which consists of intestate real estate only, and he 
applies for license to sell it for payment of debts due to the testator’s creditors here, 
and the court refuses to grant the license, such creditors have no claim on the admin- 
istrator here for payment, but must resort therefor to the place of principal adminis- 
tration. 


Dest on a probate bond, dated September Ist 1835, given 
by Thomas Haven, as principal, and the other defendants, as 
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sureties, for the faithful performance by Haven of his duties as 
administrator of the estate of Samuel Livermore, late of New 
Orleans in the State of Louisiana. ‘The parties submitted the 
case to the court on the following facts : 

The deceased left real estate in this Commonwealth. On the 
day of the date of the bond, Haven, on his own application, 
Was appointed administrator. He gave notice of his appointment, 
in the usual form, and filed an inventory of the property of the 
deceased in this Commonwealth, regularly taken, showing real 
estate to the amount of $6500, but no other property. On the 
10th of October 1837, he represented the estate to be insol- 
vent ; whereupon commissioners to receive and examine the 
claims of creditors were appointed, who gave notice according 
to the order of the judge of probate, and allowed two claims 
only ; viz. to Alpheus Smith, $ 1283-65, and to Thomas Cor- 
dis $ 3485-59 — total, $4769:24 — and made their return to 
the probate court, on the 11th of July 1838. Said Smith and 
Cordis were citizens of Massachusetts, and their said claims 
remain wholly unsatisfied. 

Said Haven has not settled nor exhibited any account of his 
administration, and no decree of distribution has been made ; nor 
has he applied to the court of probate for an extension of time 
for the purpose of rendering an account. 

The said Livermore was a citizen of Louisiana, having long 
had his domicil in New Orleans. By his olographie will, duly 
executed according to the laws of Louisiana, he appointed said 
Haven and one Ogden as his executors, and disposed of his 
property — giving a legacy of books to Harvard College ; an 
annuity to his sister; a legacy of $2000 to said Haven’s wife ; 
certain other legacies to other persons ; part of the real estate 
in this Commonwealth to five half sisters ; and all the residue of 
his estate to the children of said Haven. Said will was not at- 
tested by any subscribing witness, and was and is inoperative as 
a devise of real estate in this Commonwealth. One clause in 
said will directed so much of the testator’s real estate to be sold, 
as might be sufficient for the payment of all his debts, and the 
whole to be sold at a favorable period. ‘lhe will was duly 
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proved and allowed, and the said executors accepted the trust, 
and have paid the legacies. On the 17th of November 1833, 
an inventory of the effects of the deceased was filed in the pro- 
bate court of New Orleans, exhibiting property (principally real 
estate) to the amount of $260,148. ‘here were numerous 
mortgages on the estate, and the debts of the deceased amounted 
in all to $ 235,47). ‘The executors, from time to time, under 
the authority of said court, made large sales of real estate in 
New Orleans, for the payment of said debts. Said Haven, be- 
fore or immediately after he received letters of administration in 
this Commonwealth, knew that there were creditors of said de- 
ceased resident here. Said Alpheus Smith (one of the credi- 
tors) demanded payment of said Haven, and was told by him, 
that if he would present his claim at New Orleans, he would be 
paid ; to which said Smith replied, that having a mortgage or 
claim on the real estate here, he should not send his claim to 
New Orleans. On the 6th of February 1835, said Haven, on 
his own application, was appointed, by the probate court of New 
Orleans, tutor to his minor children, nine in number, residuary 
legatees under the aforesaid will; and Peter Laidlaw was ap- 
pointed under-tutor. The sale of real estate in New Orleans by 
the executors was not completed until March 28th 1835. Or 
the 6th of April 1835, the account of the executors was pre- 
sented and homologated by the said court. On the 5th of June 
1835, (the attorney, appointed by said court for absent heirs, 
consenting,) Ogden, do-executor, on his petition, setting forth 
that the year of executorship had expired, was discharged fiom 
his trust, and the unsold property belonging to the estate was 
ordered to be delivered over to said Haven, tutor, &c. — admin- 
istration thereof to be continued by him; and he, acting as tutor 
to said minors, petitioned said court for license to sell the remain- 
ing real estate in New Orleans, amounting, as inventoried, to 
$985.92, for the payment of debts still unpaid, and such debts 
as should thereafter come to his knowledge ; and on the 20th of 
February 1835, he was licensed to sell accordingly, and did there- 
after sell said real estate. In August 1834, said Haven removed 
from Philadelphia, where he had been domiciled for several years, 
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to Boston, and resided constantly at said latter place until after 
the commencement of this suit. The residuary legatees have al- 
ways heretofore lived, and now live, in the family of said Haven. 
No bonds were given by him, or any other person, as executor 
of the deceased, or tutor or guardian of the residuary legatees ; 
and he has received a sum exceeding, by more than $20,000, 
the amount of debts, legacies, and expenses incurred, from the 
proceeds of the above mentioned sales and collections made by 
him at New Orleans. 

Said Haven, as administrator within. this Commonwealth, 
petitioned the judge of probate for license to sel] the real estate 
situated here, for the payment of debts, and a decree was passed, 
on the 16th of August 1836, granting such license. An appeal 
from that decree was taken by the heirs at law, or some of them, 
and in January 1840, this court reversed that decree, on the 
grounds stated in the report of the case. 23 Pick. 116. 

For such provisions of the law of Louisiana as may be applica- 
ble to the case, reference is to be had to the Civil Code of that 
State, as published by authority in 1838, and to the reported 
judicial decisions in that State. 

It was agreed, that if upon these facts the court should be 
of opinion that this action could be maintained, the defendants 
should be defaulted, and damages be assessed by the court ; 
otherwise, that the plaintiff should become nonsuit. 

The argument was had at Boston, January 29th 1841. 

B. Rand & S. Ames, for the plaintiff. 

Dexter & Robinson, for the defendants. 

Dewey, J. That this action may be maintained for such a 
breach of this bond, as wil authorize a judgment for nominal 
damages, seems to us to be very clear. The Rev. Sts. c. 68, 
§ 25, authorize such action, ‘if any executor or administrator 
shall neglect to render and settle his accounts in the probate 
court within six months after the return made by the commis- 
sioners, or after the final liquidation of the demands of the credi- 
tors, or within such further time as the judge of probate shall 
allow therefor, so as to delay a decree of distribution.”? The 
facts stated in the case show such neglect of the administrator 
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to render and settle his accounts within the time limited by the 
statute. 

It was suggested by the defendants’ counsel, that an executor 
or administrator is not liable to an action unless he has neglected 
to render and settle his account, after having been first cited by 
the judge of probate to render it. Such is the provision os 
c. 67, § 9, providing the remedy for reglect to render and settie 
the accounts of administrators in cases of solvent esrates 3 bat 
we think it does not apply to cases like the present, which seem 
to be specially provided for in c. 6&, § 25, and where the mere 
neglect to render the account, within the period prescribed by 
the statute, subjects the administrator to a suit, without any pre- 
vious citation from the judge of probate. 

The question of more difficulty in the present case is that 
which arises upon the claim of the plaintiff, in behalf of the 
creditors in Massachusetts, to hold the defendant responsible 
upon this bond for certain property of said Livermore, deceased, 
which came into the hands of said Haven, (the principal in this 
bend,) in the State of Louisiana, by virtue of his appoint- 
ment as one of the executors of said Livermore, and his subse- 
quent appointment, by the court of probate there, as tutor to 
his children, who were legatees under the will. 

By the facts stated by the parties, it appears, that Samuel 
Livermore had been “or many years a resident in New Orleans, 
and had his domici) there at the time of his decease ; that said 
Haven and one Ogden were constituted executors of his will 
and duly authorized to act, as such, under the laws of Louisiana, 
and that the property, for which it is now attempted to make the 
defendants chargeable, on the bond, to the plaintiff as judge of 
probate for ‘ae county of Middlesex, is the avails of certain 
personal and real] estate, which came to the hands of said Haven 
in the State of Louisiana, under the authority of the probate 
court of New Orleans, received and held by him, either in the 
capacity of executor in Louisiana, or as a tutor legally constituted 
there, to hold the same for the benefit of his children, or to a 
small amount, held as payment of a legacy to his wife under 
the said will. No specific property of said Livermore is or has 


114 MIDDLESEX. 


Fay, Judge, &c. v. Haven & others, 


been in the hands of said Haven in this Commonwealth, except 
the valuable collection of books received by the corporation of 
Harvard College, by virtue of a specific bequest to them by 
Mr. Livermore, (and which the executors transmitted from 
Louisiana,) and certain real estate which was duly returned in 
the inventory taken here. 

It is very obvious that the disposition of both the personal 
and real estate of Livermore, the avails of which came to the 
hands of Haven, was to be regulated by the Laws of Louisiana ; 
personal estate being always to be disposed of according to the 
lex domicilii, and the real estate oy the lex loci ret site. Story’s 
Conflict of Laws, 403, 404. The administration granted in 
Massachusetts was merely ancillary, and the only duty devoly- 
ing upon such administrator would bé to collect the assets here, 
and appropriate so much of the avails of the same to the pay- 
ment of debts due to our citizens, as would be authorized by 
the general solvency or insolvency of the estate of the deceased, 
and remit the balance to the place of principal administration. 
Davis v. Estey, 8 Pick. 475. It has been, I apprehend, the 
uniform doctrine of this court, that any other administration, 
than that granted where the deceased had his domicil, must be 
considered as an ancillary administration. Stevens v. Gaylord, 
11 Mass. 256. Such ancillary administrator would not be 
obliged to account here for assets received in the place of prin- 
cipal administration, although he had filed a copy of the will 
and taken letters of administration in this Commonwealth. Se- 
lectmen of Boston v. Boylston, 2 Mass. 384. Campbell vy. 
“Sheldon, 13 Pick. 23. But, contrary to this doctrine, it is 
now contended that the administrator may be required to ac- 
count, at the place of the ancillary administration, for the prop- 
erty of the deceased which was found at the place of his 
domicil and principal administration, for the purpose of subject- 
ing it to the payment of debts due to creditors 1 Massachusetts ; 
and this too after the property has been changed in its specific 
character, and the proceeds thereof have been, by order of the 
probate court in Louisiana, vested in the defendant, Haven, in 
another and different capacity from that of executor. 
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The position, thus urged by the counsel for the plaintiff, 
seems, as already suggested, at variance with the principles 
which are recognized by the authorities already cited, as well as 
other cases that may be referred to. Richards v. Duich, 8 
Mass. 506. Dawes v. Boylston, 9 Mass. 337. Jennison v. 
Hapgood, 10 Pick. 78. Vaughan v. Northup, 15 Pet. 1. 

The rule seems to have been very generally sanctioned, that 
as to the property in the hands of the executor or administrator, 
acquired without the jurisdiction of the principal administration, 
he is to be held accountable for its proper application only to 
the legal tribunals of the State in which the principal adminis- 
tration was taken. 

The questions which have been sometimes raised, and which 
have been of more difficult solution, have been as to the au- 
thority of the ancillary administrator to retain and apply the 
property, received within his local jurisdiction, to the payment 
of debts or legacies due to creditors and legatees residing within 
that jurisdiction. 

Some reliance was placed by the counsel for the plaintiff 
upon the decision of the supreme court of New York, in the 
case of Campbell v. Tousey, 7 Cow. 64, where it was held, 
that if a foreign executor, coming into that State, without filing 
a copy of the will and taking an appointment under the authority 
there, should intermeddle with the goods of the deceased ir. 
New York, and thus make himself an executor de son tort, he 
should also be charged with the assets remaining in his hands, 
though received in a foreign country. This decision, as wel. 
as the general question of conflicting administrators, is consid- 
ered by Mr. Justice Story, in his learned commentaries on the 
Conflict of Laws, 424-429. He doubts the correctness of 
the decision in Campbell v. Tousey, and says ‘‘ there is great 
difficulty in supporting it, to the extent of making the foreign 
executor or administrator liable, in such State, for assets re- 
ceived abroad and brought into the State by him. It is not 
easy to perceive how he can be sued in such: State for assets 
in his hands received abroad under the sanction of a foreign 
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administration, and by the authority of the foreign government 
to which he is accountable for all such assets.” 

It seems to be highly reasonable and proper that the accoun- 
tability of the administrator, for all assets received under an 
appointment in one State, should be exclusively under the laws 
and judicial decisions of the State conferring upon him the power 
and authority to act in this behalf; and that all questions as to 
the faithful or unfaithful discharge of his duties as such adminis- 
trator should be limited to the same local jurisdiction. If it 
were not so, obviously great confusion would arise, and con- 
flicting decisions might be made, requiring inconsistent duties 


of the administrator. Nor can we think that the omission in ~ 


the statutes of Louisiana, of the requisition of bonds from the 
administrator for the faithful discharge of his trust, can vary the 
general principle. ‘The nature and extent of the security to be 
given in such cases must necessarily be regulated by: the local 
law. We are to presume that such laws are in force in Louisi- 
ana, as furnish reasonable security to the parties in interest, and 
that in some form, through the aid of legal process, the avails 
of the estate of one deceased may be reached, or the executor 
be restrained in any attempt to withdraw the same, or to place 
himself beyond the jurisdiction of her courts, while his liabilities 
to creditors are undischarged. Indeed the records of the court 
of probate of New Orleans, in this case, and the civil code of 
Louisiana, to which we have been referred, both show various 
proceedings in the cases of settlement of estates, having for their 
object the proper application of the assets to the payment of 
the debts of deceased persons. ‘The remedy, it is true, may 
be lost by delay or Jaches of the creditor in enforcing his claim, 


and the proceedings may be closed in a shorter time than would’ 


be consonant with the laws of Massachusetts ; but this cannot 
affect the general principle as to the liabilities of the foreign ad- 
ministrator in our courts. 

Upon the whole matter, the court are of opinion that the 
defendants are not liable upon this bond to the judge of probate 
in this county, for any assets received in the State of Louisiana ; 
the property thus received having been already administered 
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upon in that State. If the settlement of the estate is not closed 
there, proceedings may be instituted there against the legal rep- 
resentatives to enforce any valid claims existing on behalf of 
creditors. If not enforced in due time, the creditors may have 
ost their remedy by their own laches. : 

The books in possession of Harvard College were transmitted 
to the donees from Louisiana, and the estate at the place of 
principal administration being solvent, they were properly trans- 
mitted by the executors, agreeably to the bequest of the testator ; 
and this being a proper and legal disposition of them under the 
authority and Jaws of Louisiana, they are not assets to be ac- 
counted for by the administrator in this Commonwealth. 

The administrator is not to be charged with the real estate re- 
turned in the inventory, or be made liable by reason of any 
neglect to procure license to sell the same ; this court having, 
upon an application duly made by him for such license, refused 
to grant it. Livermore v. Haven, 23 Pick. 116. The result 
is, therefore, that the plaintiff is entitled to a judgment for jonly 
nominal damages. 


SrerHen Rosesins vs. Levi PAarKeEr. 


_ Where one mortgaged “all the hay, grain and produce growing ”’ on his farm, to se- 
cure payment of a certain sum in one year, but no note or other personal security was 
mentioned in the mortgage, and the mortgagor used the produce of the farm, at his 
pleasure, with the knowledge of the mortgagee and without objection from him; it 
was held that a jury would be bound to infer that the mortgage was collusive and 
fraudulent as against the mortgagor’s creditors. 


{y replevin, the plaintiff declared of the taking and detaining 
of thirty tons of his hay. The defendant, a deputy sheriff, jus- 
tified under a writ of attachment against Eli Robbins, as whose 
property he attached the hay, at the suit of Ward & Glover. 

The trial was before the chief justice, who reported the case 
thus: ‘The plaintiff gave in evidence a mortgage deed made to 
him by Eli Robbins, dated July 9th 1838, purporting to convey 
** all the hay, grain and produce, now standing, being and grow- 
ing on the farm now in the occupation of the said Eli Robbins, 
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as well before the same is harvested, as after the same shall be 
harvested.’’? ‘This deed was recorded in the town clerk’s office, 
but not in the registry of deeds. It was conditioned for the 
payment of $1000 on the 10th of July 1839, with interest ; 
but no note or personal security was therein referred to. 

It was admitted, that the plaintiff gave the defendant due no- 
tice of said mortgage and of his claim of $1000, and made 
demand of payment of Ward, one of the attaching creditors. 

The plaintiff, to prove the consideration of the mortgage, 
called said Eli Robbins, (who was his son,) as a witness, and 
gave in evidence a promissory note made by him, dated June 
23d 1838, for $1061°68, payable on demand. Said Eli testi- 
fied that he gave that note to his father for money borrowed, and 
that the mortgage was made to secure it ; that the hay was in his 
barn, when the defendant attached it ; but he could not say that 
any part of it was cut, when the mortgage was given. He also 
testified that he used the hay and other produce of the farm, to 
feed his cattle, and that his father knew it and did not object to 
his so using them; that he had settled with his father for the pro- 
duce thus used, and paid him the money for it; but the money 
thus paid had not been indorsed on the note. He further testi- 
fied, that the grass mortgaged was cut, made into hay, and put 
into the barn, by himself ; that it was English hay, and that the 
date of the mortgage, July 9th, was about the time for mowing 
English hay ; but he could not say whether he had then begun 
haymaking or not. 

The defendant contended that the plaintiff could not recover 
and hold the property under the mortgage: Ist. Because a 
growing crop of grass is a part of the realty, and will not pass 
as personal property by a deed recorded in the town clerk’s of- 
fice: 2d. Because the evidence showed that the mortgagor 
used and treated the property, in all respects, as his own, with- 
out objection by the mortgagee ; from which it ought to be in- 
ferred, that the mortgage was colorable and pretended, and not 
viven to secure a real debt, and was therefore void against cred- 
stors. 

No other evidence being relied on, and the parties being de- 
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sirous to submit the case to the whole court, a verdict was taken 
for the plaintiff, by consent, with nominal damages, subject to 
the opinion of the whole court upon a report of the case; the 
court to draw such inferences from the evidence, as a jury would 
be ‘ustifed and bound to draw. If the court are of opinion 
that tne plaintiff is not entitled to maintain the action, the verdict 
is to be set aside and reversed, and stand as a general verdict for 
the defendant, with damages to be assessed, according to law, 
by the court, or by an auditor under the direction of the court. 

Crowninshield, for the defendant. 

Nelson, for the plaintiff. 

Wipe, J. This case, by the consent of the parties, has 
been submitted to the determination of the court, upon the facts 
and evidence reported ; the court being authorized to draw such 
inferences from the evidence, as the jury would be justified and 
bound to draw, if the case had been submitted to them. ‘The 
plaintiff’s title to the goods replevied is derived from a mortgage 
deed to him from Eli Robbins, and the principal question is, 
whether this is a valid mortgage, or is fraudulent as against cred- 
itors ; the goods having been attached by the defendant, as the 
property of said Eli, the mortgagor. 

The property mortgaged was ‘all the hay, grain and produce 
standing ’’ on the mortgagor’s farm at the time the mortgage was 
made. And the defendant’s counsel contends, that this prop- 
erty was in its nature subject to be consumed in its use, and was 
intended to be so consumed by the mortgagor; and that the 
mortgage of it, therefore, is prima facie colorable and fraudulent 
against his creditors. And this inference is fully sustained by 
the decision in Sommerville v. Horton, 4 Yerg. 541, the principle 
of which decision seems to be admitted as correct, by Morton, 
J. in delivering the opinion of the court in Shurtleff v. Willard, 
19 Pick. 212. 

The principle, however, on which such a fraudulent intent 1s 
to be inferred, must be understood with some limitations. We 
have no doubt that articles, in their nature subject to be con- 
sumed in their use, may be mortgaged without any imputation 
of fraud, provided they are not to be used, and may be kept 
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without damage until the mortgage debt shall become payable. 
But if the articles mortgaged are perishable, and cannot be so 
kept, or if they are mortgaged under an agreement or under- 
standing that they may be used and consumed by the mortgagor, 
(as the understanding of the parties seems to have been in the 
present case,) then we think the transaction must be considered 
as collusive and fraudulent against creditors. No other reasona- 
ble inference from the conduct of the parties to the mortgage can 
be made. The mortgagor used and consumed the property in 
the same manner as he would have done if no mortgage had been 
made ; and this, with the knowledge of the mortgagee, and with- 
out objection on his part. It is true that Eli Robbins, the mort- 
gagor, testified that he had settled with his father, the mortgagee, 
for the produce used, and had paid him the money for it ; but he 
did not testify that the money had been paid before the defend- 
ant’s attachment. If it had been so paid, it would have had a 
tendency, without doubt, to rebut the inference of fraud and col- 
lusion. 

Another badge of collusion and a secret trust between the par- 
ties is, that the money paid was not indorsed on the note of the 
mortgagor. Nor is it stated how the settlement was made, nor 
how much money was paid. For aught that appears, the sum 
paid might have been very inconsiderable, and much less than 
the value of the produce consumed. Indeed, the whole testi- 
mony of the mortgagor, instead of rebutting the presumption of 
fraud, has a strong tendency to confirm it. The conduct of the 
parties is inconsistent with the object of a mortgage, which is to 
secure the creditor. 

There was another objection to the plaintiff’s title, as to 
which, however, it is unnecessary to give an opinion. Accord- 
ing to the agreement of the parties, the verdict, which was for 
the plaatiff, is to be amended and reversed, and to stand as a 
general verdict for the defendant ; and damages are to be as- 
sessed as is stated in the report of the case. 
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Joun T'rRuuu vs. STEPHEN Eastman & wife. 


A release by an heir apparent of his estate in expectancy, with a covenant, that neither 
he, nor those claiming under him, will ever claim any right in the same, is, if made 
fairly and with the consent of the ancestor, a bar to the releasor’s claim thereto, by 
descent or devise, after his ancestor’s death. Such covenant runs with the land, 
and protects the heirs and assigns of the covenantee. 

A release of * all the right, title or interest,’’ which the releasor ‘* has, or may have, in 
or unto the estate of his father, whether the same may fall to him by will or heirship,”’ 


includes future rights to be acquired by the releasor ; and a covenant never to make 


>> 


claim to ‘* the premises,’’ is a covenant never to make claim to the estate of the 


father. 


THIs was a real action submitted to the court on the following 
statement of facts: David Trull, the demandant’s father, on 
the 10th of April 1819, being seized of the demanded premises 
in fee, made his last will, wherein he devised and bequeathed his 
real and personal property to his two sons, John Trull, (the de- 
mandant,) and Phinehas Trull, making the real estate subject to 
the payment of certain legacies. It was at that time agreed (in 
consideration of the expectancy under the will) between said 
David, John and Phinehas, that John and Phinehas should work 
upon and carry on the farm, and support said David and his 
wife during their lives. In March 1823, John and Phinehas, 
with the knowledge and consent of said David, orally agreed to 
refer to two persons, to decide what sum should be paid to John 
by Phinehas for all John’s right in any real or personal estate of 
said David in expectancy. ‘The referees. thereupon examined 
said real and personal estate, and the will of said David, and 
awarded that Phinehas should pay to John $613; and in con- 
sideration of a promissory note given by Phinehas to John for 
that sum, John duly executed a deed to Phinehas, with the 
knowledge and consent of said David, by which he remised, re- 
leased and for ever quitclaimed all the right, title or interest 
which he had or might have in or unto the estate of his father, 
David Trull, whether the same might fall to him (John) by will 
or heirship, or whether the same might be real or personal es- 
tate ; including all the property of every description, name and 
nature, that might be given to him by the last will of said David 

VOL. III. 
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Trull, or that might fall to said John by heirship from the estate 
of said David, wherever the same might be found. 

The habendum, &c. of this deed were in these terms: ‘* To 
have and to hold the aforementioned premises, with all the priv- 
ileges and appurtenances thereunto belonging, to him the said 
Phinehas Trull, and to his heirs and assigns for ever; so that 
neither I, the said John Trull, nor my heirs, or any other person 
or persons claiming from or under me or them, or in the name, 
right or stead of me or them, shall or will, by any way or means, 
have, claim or demand any right or title to the aforesaid prem- 
ises or their appurtenances, or to any part or parcel thereof, for- 
ever.” 

Immediately after the giving of the deed aforesaid, said John 
removed from the demanded premises. In 1825, said David 
died seized of the same premises, and his will aforesaid was 
duly proved and allowed by the court of probate. ‘The afore- 
said note was paid by said Phinehas to the demandant, accord- 
ing to its tenor. 

The said Phinehas, having intermarried with Abigail, who is 
now one of the tenants, and the wife of the other tenant, died 
on the 20th of August 1831, leaving said Abigail, his widow, 
and one daughter of said marriage, who died, at the age of two 
years, on the 10th of November following. The tenants, Ste- 
phen and Abigail, intermarried in 1833. 

The said John and Phinehas resided and worked upon their 
father’s farm, from the time of the making of his will, until the 
date of the deed aforesaid given to Phinehas ; and John had a 
family living there with him for several years before the last date. 
Phinehas remained and worked on said farm till the death of his 
father, and was thereafter in the occupation and possession 
thereof until his own death. Since his death, the farm has con- 
tinued in the possession of the tenants and of those under whom 
the tanants claim from him. 

Demandant to becoine nonsuit, or tenants to be defaulted, as 
the court shall direct. 

B. Rand, for the demandant. 

Hopkinson, for the tenants. 
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Putnam, J. The demandant seeks, by a recovery in this 
action, to defeat a family arrangement, made by him and his 
brother Phinehas, now deceased, with the consent and knowl- 
edge of their father. And in this respect this case is like that 
of Fitch v. Fitch, 8 Pick. 480, wherein it was held, that a cov- 
enant by an heir expectant that he will convey the estate which 
shall come to him by descent or otherwise, is valid, if made 
with the consent of the ancestor, and for a sufficient considera- 
tion, and without any advantage being taken of the covenantor. 

In the case at bar, the agreement between the brothers, John 
and Phinehas, was made upon a good and legal consideration. 
The price, which Phinehas was to pay to John for his right in 
expectancy to his father’s estate, was ascertained by disinter- 
ested referees; and the money was paid to and received by 
the demandant accordingly . Whereupon the deed, mentioned 
in the statement of facts, was made by the demandant to Phin- 
ehas. ‘The tenants have the same right to the estate which 
Phinehas had, and which he could have and maintain if he were 
living. And the question upon the whole matter is, whether the 
demandant is by law entitled to recover. It has been contended 
for him, that no estate passed from him by his deed to his 
brother: That it was a mere expectancy, and that the deed 
could operate on the realty only to convey the present right ; 
and that the covenant should be restrained or limited in such 
manner, as that the grantor, and those under him, should not 
claim any part of the estate thereafter, which he then had ; but 
that he should be permitted to acquire,.by grant or devise, any 
tight to the estate thereafterwards, to his own use. And if that 
were the true construction of the deed, the consequences would 
follow. It may be conceded that the covenant should be lim- 
ited to the premises — the subject matter of the conveyance. 
And it is perfectly clear, that the premises in that deed em- 
braced what right the grantor should thereafterwards acquire, 
as well as what present right he had. 

It is well settled, that if the heir releases with warranty, it 
bars him when the right descends. In Co. Lit. 265 a, the law 
is Clearly laid down. ‘‘ If there be a warranty annexed to the 
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release, then the son ”’ (who released living the father) ‘* shall be 
barred. For albeit the release cannot bar the right, for the 
cause aforesaid,’’ (viz. that the releasor had no present interest, ) 
‘vet the warranty may rebut and bar him and his heirs of a future 
right which was not in him at that time.”? See also Fitzg. 235. 

Now the covenant, in the case before us, was in effect a cov- 
enant real. The law does not require any particular form of 
words to constitute such a covenant, which shall run with the 
land. In Fairbanks v. Williamson, 7 Greenl. 96, it was held, 


that a covenant that neither the grantor nor his heirs should make 


any claim to the land conveyed, was a covenant real, which ran 
with the land. In effect it is a warranty, that the grantor will 
not, and that his heirs and assigns shall not, thereafterwards claim 
the premises granted or released, or any part of the same. And 
although the grantor or releasor had not then a present right, yet 
the subsequent acquisition of it shall enure to the use of the 
grantee : or, in the better words of Lord Coke, the grantor shall 
be rebutted and barred, when he afterwards shall so claim against 
his own warranty. ‘There is nothing to the contrary in the case 
of Comstock v. Smith, 13 Pick. 116, cited by the demandant’s 
counsel. The grantors, in that case, conveyed all their right, 
title and demand in the premises, with warranty against all per- 
sons claiming by, from or under them, and not otherwise. The 
court construed that to be a conveyance of the interest and right 
which the grantors then had ; and of course that it should not 
conclude them from subsequently purchasing or acquiring a title 
to the same estate. But, in the case at bar, the deed from the 


demandant to his brother expressly embraced future rights to be — 


acquired. Indeed, those rights were the substantial matter re- 
lating to which the deed and the covenant were made. 
Demandant nonsutt. 
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ErpuHraim Cospurn & others vs. CHarLes Ho .tis. 


The making of a fence on wild land, by felling trees and lapping them together, is not 
sufficient to warrant a jury in presuming that the owner of the land had notice of 
such fence; nor does it amount to a disseizin of such owner. 

The decision in Bates v. Norcross, 14 Pick. 224, recognized and confirmed. 


Writ or rient. ‘The demandants counted on the seizin 
of their ancestor, Ephraim Coburn, within 40 years. Plea, the 
general issue, with prayer for inquiry of seizin. The chief 
justice, before whom the case was tried, made the following re- 
port thereof : 

The demandants claimed under an original laying out of a 
tract of land, which included the demanded premises, by the 
town of Chelmsford to Joseph Parker, as appears by the record 
of said town, dated January 21st 1722-3. ‘They also pro- 
duced a deed of said tract from Ebenezer Parker and William 
Butterfield, as executors of Joseph Parker, to Jonathan Park- 
hurst, dated April 24th 1758; a deed from said Parkhurst of 
one undivided half of the same land to Ephraim Coburn, (the 
demandants’ ancestor,) Amos Coburn, John Coburn, Henry 
Coburn, and Jonathan Parkhurst junior, dated February 26th 
1770 ; and a deed from Reuben Lewis, conveying one half of 
said land to Ephraim Coburn, (the demandants’ ancestor,) Henry 
Coburn, John Coburn, Amos Coburn, and Jonathan Parkhurst 
junior, dated January 15th 1771, purporting to be a division of 
the same land which was described in the former deeds — 
reciting that the grantees had released one half to the grantor. 
None of the foregoing deeds were recorded until November 
19th 1800. 

The question before the jury related to the boundaries of the 
aforesaid division. 

In 1792, by deed dated May 31st, recorded in 1793, Jona- 
than Parkhurst junior conveyed to William Adams. one undi- 
vided fifth part of the land conveyed to him and to the Coburns 
oy Reuben Lewis. June 6th 1792, Amos Coburn conveyed 
one fifth of the same land, undivided, to said Adams. The deed 
was recorded September 30th 1793. 


126 MIDDUESEX. 


Coburn & others v. Hollis. 


— 


In 1798; William Adams, Ephraim Coburn, (the demand- 
ants’ ancestor,) Henry Coburn, and John Coburn, caused the 
land to be surveyed and divided into five parts or lots ; and on 
the 15th of April 1798, said John, Henry and Adams, exe- 
cuted to said Ephraim Coburn a quitclaim deed of one of said 
lots, which embraces the demanded premises. ‘This deed was 
recorded April 15th 1840, and purports to convey a lot of 
woodland containing ‘thirty-four acres, which is the northerly 
lot of the five lots divided as aforesaid ; and it was proved that 
‘the said Ephraim was on the land at the time of the division in 
1793, and that it remained unimproved and wild land, until his 
death in 1810. But there was no evidence of any other entry 
by said Ephraim, the ancestor, during his lifetime. 

The tenant claimed by a succession of mesne conveyances, 
all recorded before 1797 ; the description of the land conveyed 
giving no metes and bounds on the southerly side, which bounds 
on the land released to the Coburns ; but giving a northerly 
boundary, and thence southerly far enough to contain sixty acres 
and half an acre ; by which conveyances the land described in 
the deeds vested in Samuel Sherburne. Said Sherburne, by 
deed of March 25th 1797, recorded April 26th 1797, conveyed 
a part of the land to Hezekiah Hildreth, by metes and bounds 
not embracing the demanded premises ; and by deed dated Feb- 
ruary 17th 1798, and recorded on the 24th of the same month, 
conveyed to said Hildreth other land, which the tenant con- 
tended did embrace and describe the demanded premises. 

The tenant also offered evidence to prove that said Hildreth, 


in the spring of the year 1798, entered on the land, pretending 


to claim under the last mentioned deed ; caused the southerly 
line, which would enclose the demanded premises (which are 
about twenty acres of the northerly part of the lot set off to the 
said Ephraim in 1793, at the time of the aforesaid division) 


to be run out by a surveyor ; and made a lop-fence by felling © 


trees and cutting stakes and poles over that line: That the 
fence was kept up for several years, and till after the death of 


the demandants’ ancestor, sufficient to stop and keep in cattle:. 
) p | 


‘nat the demanded premises, together with the other land so 


OCTOBER TERM 1841. 127 


Coburn & others v. Hollis. 


enclosed, were pastured by the said Hildreth and those claiming 

title under him, between the years 1S00 and 1810; and that, 
wood for the use of the tenants in occupation, and valuable 

timber, was cut off for several years : But there was no evidence 

of any notice of the existence of this fence to the demandants’ © 
ancestor during his lifetime ; and the whole of the said lot of 

thirty-four acres still remained wild land, and the said fence ran 

through the woods. ‘I'wo or three years before the death of 

the demandants’ ancestor, the tenant of Royal Makepeace held 

the land, and for rent agreed to and did make twenty rods of 

stone wall a year, on the line of the same hedge or bush fence 

before named, for two years—the said Makepeace having let 

it to him on those terms, and then claiming to hold it under a 

deed from said Hildreth. 

Upon this evidence the tenant contended, that the entry of 
Hildreth under a deed duly executed and recorded, was a 
disseizin of the demandant’s ancestor ; and he moved for in- 
structions to the jury, that if they believed that the deed from 
Sherburne embraced the demanded premises, the giving of that 
deed, and the recording and entry under it gave him a prima 
facie title against Coburn, who claimed by no recorded deeds 
nor actual occupation : ‘That the fact of his deed being recorded, 
in connexion with the fact that the deeds, under which the de- 
mandants’ ancestor claimed, were not recorded, and he not in 
actual occupation, was material to the issue to the jury 3 and 
that as Coburn had no title of record, the acts of occupation by 
the tenant, and those under whom he claimed, operated as a 
disseizin of Coburn, although those acts might not have so 
operated, if Coburn’s title had been of record. 

The judge refused to give these instructions, and instructed 
the jury that the fact of the tenant’s deeds being recorded prior 
to the deeds under which the demandants claim, was wholly 
inimaterial, under the facts of this case. If this instruction was 
wrong, the verdict, which was for the demandants, is to be set 
aside and a new trial granted. 

Hopkinson, for the tenant. 

Robinson, for the demandants. 
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Wipe, J. The tenant claims title to the demanded prem- 
ises under one Hildreth, and at the trial offered evidence tend- 
ing to prove that the said Hildreth, in the year 1798, enterec 
on the demanded premises, under a conveyance to him by metes 
and bounds, which, as it was contended, included the demanded 
premises ; that the deed of conveyance to him was duly re- 
corded a few days after its date, and that Hildreth caused his 
lot, so purchased, to be surveyed, and that he made a lop-fence, 
as it is called, on his southerly line adjoining the land of the 
demandants’ ancestor, which was kept up several years and 
until after his death. 

On this evidence, the chief justice was requested to instruct 
the jury that the entry of said Hildreth under said deed, and 
his subsequent ‘claim and occupation, would in law amount to an 
actual disseizin of the demandants’ ancestor; and that as the 
said Hildreth’s deed was recorded long before the deed to the 
demandants’ ancestor, less notorious occupation by him would 
operate as a disseizin, than would be necessary if his deed had 
not been recorded. 

These instructions the chief justice refused to give, and he 
instructed the jury that the fact of the tenant’s deeds being re- 
corded prior to the deeds under which the demandants claim, 
was wholly immaterial. ; . 

This instruction is unquestionably correct, according to the 
decision in Bates v. Norcross, 14 Pick. 224. ‘The question on 
this point was fully discussed and satisfactorily decided, on prin- 
ciple and on the authorities, in that case. The only question 
therefore now to be decided is, whether the jury ought not to 
have been instructed, that the acts of possession of the tenant, 
and of those under whom he claims, were sufficient to constitute 
a disseizin. That these acts of possession, accompanied with a 
claim of title, would be sufficient to entitle the tenant to an 
action of trespass or ejectment against a stranger having no title 
or prior possession, we do not doubt ; but we think it equally 
clear that such a possession does not by law operate as a dis- 
seizin of the legal owner. ‘The acts of a wrongdoer must be 
construed strictly, and the owner is not to be barred of his right, 
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by an adverse claim and possession, unless he forbears to assert 
his title for the time limited by the statute, after notice of such 
adverse possession, either express or implied. And_ such no- 
tice is not to be presumed by the court, though it may be found 
by the jury on proof of circumstances raising such a presump- 
tion. 7 Mass. 383. 15 Mass. 498. 5 Pick. 185. 6 Johns. 
197. 

Now it appears, by the report of the case, that there was 
no evidence of any actual notice to the demandants’ ancestor 
of the existence of the fence, on which the tenant’s counsel so 
much relies ; and such a lop-fence, or possession fence, as it is 
sometimes termed, running as it did through woodland, we do 
not consider as sufficiently notorious, as indicating the limits of 
an adverse possession, to justify the jury in presuming that the 
demandants’ ancestor had notice of it. ‘To make out an ad- 
verse possession in ejectment (as it was correctly decided in 
Jackson v. Schoonmaker, 2 Johns. 230,) the tenant must show a 
substantia! inclosure, an actual occupancy, definite, positive, and 
notorious. It is not enough to make what is called a possession 
fence, merely by felling trees and lapping them one upon anoth- 
er round the land. And so it has been frequently and uniformly 
held in this Commonwealth. 

We are of opinion that’ no such adverse possession was 
proved in the present case ; and that the court would not have 
been justified in instructing the jury according to the request of 
the tenant’s counsel. 

Judgment on the verdict. 
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COMMONWEALTH vs. Henry GoDING. 


The game of bowls and nine-pins is an unlawful game, within the meaning of the Rev. 
Sts. c. 50, § 17; and, therefore, one who is not licensed as an innholder, &c. is 
liable to indictment, if he, for hire, gain or reward, suffer persons to resort to a 
building actually used or occupied by him, for the purpose of playing at bowls and 


nine-pins, 


THe indictment against the defendant alleged that he, ‘‘ on 
the first day of August 1840, at Lowell, in the county of Mid- 
dlesex, not being then and there licensed as an innholder, victu- 
aller or retailer of spiritous liquor, for hire, gain and reward, 
unlawfully did permit certain persons, whose names to the jurors 
are unknown, to resort to a certain building there situate, and 
by said Goding then and there actually used and occupied, for 
the purpose of playing at bowls and nine-pins ; the same being 
then and there an unlawful game ; against the peace of the Com- 
monwealth, and contrary to the form of the statute in such case 
made and provided.” 

At the trial before Warren, J. in the court of common pleas, 
the defendant admitted that the allegations in the indictment 
were true, but insisted that the facts thus alleged did not consti- 
tute an offence for which he was liable to indictment. The 
‘ judge ruled otherwise, and the jury found the defendant guilty. 
The defendant excepted to the ruling. 

J. G. Abbott, for the defendant. 

Alustin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. In construing the revised statutes, we are to 
bear in mind that the whole were passed at one and the same 
time, and constitute one act ; and then the rule applies, that in 
construing one part of a statute, we are to resort to every other 
part, to ascertain the true meaning of the legislature in each par- 
ticular provision. ‘This rale is peculiarly applicable to the re- 
vised statutes, in which, for the convenience of analysis, and 
classification of subjects, provisions are sometimes widely sep- 
arated from each other in the code, which have so immediate 
a connexion with each other, that it is quite necessary to con- 
sider the one, in order to arrive at the true exposition of the 
other. 
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‘he indictment in this case charges that the defendant, not 
being licensed as an innholder, victualler or retailer, did, for 
hire and reward, unlawfully permit persons to resort to a build- 
ing used and occupied by him, for the purpose of playing at 
bowls and nine-pins. ‘These facts being proved or admitted, it 
is contended for the defendant, that it charges no indictable of- 
fence. It is founded on Rev. Sts. c. 50, § 17, which makes it 
penal for any unlicensed person, for hire or reward, to suffer 
persons to resort to any house or building used and occupied by 
him, ‘‘ for the purpose of playing at billiards, cards or dice, or 
any other unlawful game.’’ ‘‘ Bowls ”’ not being included in the 
specifié enumeration, it is contended, that it cannot come under 
the denomination of ‘unlawful game.’? ‘This is the question. 

In construing a statute, every clause and word shall be pre- 
sumed to have been used by the legislature for some purpose ; and 
some meaning, if possible, shall be assigned to it. We are then 
to inquire, what was intended by ‘‘ other unlawful game.”? The 


first suggestion is, that the term ‘‘ other ”’ 


implies that those 
enumerated are unlawful, and secondly, that those alone are not 
intended, but that some others are embraced, and others of the 
same kind. But there is no statute, that makes the game of 
billiards, cards or dice unlawful, absolutely per se, wherever and 
nowever used. It is only when used at licensed houses, or at 
places opened and kept for the purpose, for hire, gain or re- 
ward, as places of common resort, that these games are thus 
declared to be unlawful. ‘Then by referring to the Rev. Sts. 
c. 47, § 9, we find it in like manner made penal for a licensed 
innholder to permit persons to resort to his premises, for the 
purpose of playing at dice, cards, bowls, billiards, quoits or any 
unlawful game or sport. Here is a legislative declaration, that 
*‘ bowls ” shall be deemed an unlawful game, when exercised at 
a licensed house. ‘The obvious intent of the provision, first 
above cited, is to extend the same prohibition to unlicensed 
houses, if opened as places of common resort; and that they 
shall be deemed places of common resort, if the proprietor and 
occupant shall so open them for hire, gain or reward. 

In framing the revised statutes, both of these provisions were 
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taken from St. 1798, c. 20, with slight modifications. Section 
Ist of that statute made it penal for a licensed innholder to allow 
persons, within his premises, to play at billiards, cards, dice or 
any other unlawful game. Section 2d extended the same prohi- 
bition to the unlicensed occupant of a house, to allow persons, 
for hire, gain or reward, to play, within his premises, at billiards, 
cards, dice, or any other unlawful game ; in this respect, using the 
same terms in both sections. ‘The express object of the act 


was to prevent gaming, and suppress gaming-houses ; and for 


that purpose, licensed and unlicensed houses were put on the 
same footing. In this act, the games of ‘‘ bowls ” and ‘‘ quoits ”” 
are not in terms enumerated as amongst unlawful games. But in 
an earlier statute for regulating licensed houses, St. 1786, c. 68, 
§ 5, containing a like prohibition to taverners and other keepers 
of licensed houses, the games enumerated are dice, cards, bowls, 
billiards, quoits, or any other unlawful game or sport. ‘This, 
therefore, was undoubtedly the provision from which the com- 
missioners, in framing § 9, of c. 47 of the revised statutes, took 
the enumeration of games designated as unlawful, when used at 
a public licensed house. We then find that Rev. Sts. ¢. 50, 
§ 17, had the same object in view ; viz. to suppress open gaming- 
houses, of common resort, whether licensed or unlicensed houses, 


and that they were in fact revised from one and the same statute. — 


In the former, ‘* bowls”? and quoits are enumerated as unlaw- 
ful games, when used and exercised at a public house; in the 
latter, having the same object in view, extending the same pro- 
hibition to unlicensed houses, if opened as gaming-houses, three 
out of five of the same gamies are specifically enumerated as the 
prohibited games, with other unlawful games. Whatever else 
the legislature intended to include under the designation of un- 
lawful games, we think that they did intend to include ‘‘ bowls” 
and ‘‘ quoits,’’ which are included in the same act, and specifi- 


cally designated as unlawful games, when used and exercised under 


the same circumstances, at a house opened and kept for hire as 
a place of public resort. We are, therefore, of opinion that the 
ndictment does state an indictable offence, and that the decision 
to that effect by the court of common pleas was right. 


Exceptions overruled. 


> en 
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Society or MippLeEsExX HusspaNpMEN AND MANUFAC- 
TURERS vs. EBENEZER Davis. 


The acceptance of an act of incorporation may be proved by showing the exercise of 
the corporate powers therein granted, without proof of a vote of acceptance by the 
corporate body. 

Where an act of incorporation directed in what manner the first meeting for the organ- 
ization of the corporation should be called, and it was shown, that at the first meet~ 
ing the proper officers were elected in due form, and no defects were shown in the 
subsequent proceedings of the corporation, for twenty years or more ; it was held 
that there was sufficient presumptive proof of its original organization, although it 
did not appear how the first meeting was called. 

An incorporated agricultural society passed a by-law, that every man, who should pay 
$ 5 to its treasurer, should thereby become a member of the corporation during his 
life, and be entitled to all the privileges and benefits, as such, without any further as- 
sessment: A. gave his note for $5, payable to the corporation, with interest annu- 
ally, on its being represented to him that he would thereby become a member of the 
corporation, and that the note would constitute part of a capital stock of $3000, 
which the corporation wished to raise in order to entitle it, under St. 1818, c. 114, 
to draw from the State treasury $ 200 for each $1000 thus raised: The corporation 
obtained $1770 in similar notes of $5 each, and a like sum in other funds and stocks, 
and drew from the State treasury $ 600 yearly, for fifteen years or nore after A.’s 
note was given. Ina suit by the corporation against A. on said note, held that it 
was not given on a misrepresentation ; that it was given on a good and sufficient con- 
sideration ; and that the consideration had not failed. 


AssumpsiT on a promissory note for five dollars, dated Oc- 
tober 20th 1824, payable to the plaintiffs, with interest annually. 
The action was commenced before a justice of the peace, and 
was carried by appeal into the court of common pleas. In that 
court, the defendant filed a specification of defence, requiring the 
plaintiffs to prove their case in legal form, and relied on being 
able to prove that the note declared on was obtained by false 
representations, and was given without consideration, or that the 
consideration, if any, had failed. 

The plaintiffs produced an act (St. 1802, ce. 94,) incorpora- 
ting ‘* The Western Society of Middlesex Husbandmen,”’ and 
also the St. of 1819, c. 73, by which it was enacted, that said 
corporation should thereafter be called and known by the name 
in which they brought this action. In the first of these statutes 
were the following provisions: ‘‘’That every person being a 
member of the Massachusetts Society for promoting Agriculture 
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shall be considered as an honorary member of the Western So- 
ciety of Middlesex Husbandmen, and shall have a right to as- 
semble and vote at all meetings thereof :”’ ‘‘ That the end and 
design of the institution hereby incorporated is to promote useful 
improvements in agriculture :”? ‘* That Ebenezer Bridge, Esq. 
be authorized to appoint the time and place for holding the first 
meeting of said society, and to notify the members thereof, by 
publishing the same in one or more newspapers printed in Bos- 
ton, 14 days at least before the time of such meeting.” 

The plaintiffs then produced books of records to show the 
acceptance of said act of 1802, and an organization under it. 
These books had belonged to an unincorporated association, that 
had borne the same name from the year 1794. It appeared 
from the entries in these books, that said association, on the 18th 
of October 1802, appointed a committee to petition the legisla- 
ture for an act ‘‘to incorporate them into a body politic.” Tt 
further appeared from these books, that on the 25th of April 
1803, the Western Society of Middlesex Husbandmen met at 
Westford — 21 members being present — and voted that the 3d 
Monday of the following October should be the day ‘‘ for hold- 
ing the first meeting of the society under the incorporating act ; 
to be held at Littleton ;’’? and that the choice of officers for 
that year should be ‘‘ deferred to the abovesaid day :” ‘That 
on the 19th of October 1803, said society met at Littleton — 
19 members being present—and chose a president, two vice- 
presidents, two secretaries, four trustees, and a treasurer: 
That on the 19th of October 1819, the president of the society 
was appointed ‘‘ to apply to the legislature to alter the corporate 
name of the society,”’ so that it might thereafter be called ‘* The 
Society of Middlesex Husbandmen and Manufacturers.” 


The plaintiffs also proved, that from and after the date of the 


act of 1819, c. 73, the recording secretary uniformly designated 
the society by the name given to it by that act. 

Abel Moore, the subscribing witness to the note in suit, testi- 
fied that he procured the defendant to give said note, and that 
it was given on his representation, that by giving it, the defend- 
ant would become a member of the corporation, and that the 


OO 


a 


OCTOBER TERM 1841. 135 


Middlesex Husbandmen & Manufacturers v. Davis. 


note would constitute a part of the capital or fund of $ 3000, 
which the corporation wished to raise, in order to entitle it, as 
an agricultural society, under St. 1818, c. 114, to draw from the 
treasury of the Commonwealth $200 for each $ 1000 raised, as 
a fund or-capital, by the corporation ; and that there was no 
other consideration for the note. 

It was proved that the plaintiffs had, at the time of the trial, 
about $ 1770 in notes of five dollars each, and a like amount in 
other funds and stocks, and that, by virtue thereof, their secreta- 
ry had drawn from the treasury of the Commonwealth $600 
each year since 1824. 

To show that the defendant became a member of the society 
by giving this note, the plaintiffs introduced the following vote 
from their records and by-laws, adopted September 27th 1819: 
*¢ Any gentleman, paying to the treasurer the sum of five dollars, 
shall thereby become a member of the society during his life- 
time, and be entitled to all the privileges and benefits, as such, 
without any other assessment whatever.” 

The defendant objected that the records, which were pro- 
duced, did not show an acceptance or adoption by the plaintiffs 
of the original act of incorporation, or of the act of 1819, 
changing the name of the corporation ; that there was no evi- 
dence that the first meeting was called agreeably to the requisi- 
tion of the incorporating act ; and that the corporation never was 
organized according to that act. He further objected, that the 
note was given without consideration, because he did not, by 
giving it, become a member of the corporation, and because it 
did not constitute part of such a fund as by the true construction 
of St. 1818, c. 114, authorized an agricultural society to draw 
money from the treasury of the Commonwealth: That tke note 
was obtained by mistaken and false representations and was 
therefore void. 

These objections were overruled, and the case was brovwat 
into this court upon exceptions. 

HA. H. Fuller, for the defendant. There was no meeting for 
organization under the,act of incorporation ; nor does it appear 
that any notice of the first meeting was published in a 1ewspaper, 
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as that act required. ‘The members of the Massachusetts Agri- 
cultural Society were to be members of this corporation ; but it 
does not appear that they have ever been recognized as such 
The plaintiffs assumed to act alone under a charter granted to 
them and others. ' 

It was represented to the defendant, that he would, by giving 
this note, become a member of the corporation, and that it would 
constitute part of a fund which would entitle the corporation to 
receive money from the State. But there is no evidence that 
the defendant has ever been permitted to act as a member ; and 
the note was not part of such a fund as St. 1818, c.. 114, con- 
templated. ‘That statute extended only to a society that should 
‘“ raise and put out to interest, as a capital stock appropriated for 
the uses of said society, the sum of $1000.”? §. P. Rev. Sts. 
c. 42. Mibernia Turnpike Road v. Henderson, 8 8S. & R. 
219. Centre &c. Turnpike Road Co. v. M‘Conaby, 16 8. & 
R. 140. 7 

Nelson, for the plaintiffs. It is not necessary to prove an 
express acceptance of a charter — especially where it is peti- 
tioned for by those to whom it is granted.. Charles River Bridge 
v. Warren Bridge, 7 Pick. 470. The plaintiffs have acted 
under the statute incorporating them ; and their acceptance of 
it is a legal inference from their acts. If the notice of the first 
meeting, which was prescribed by that statute, was not merely 
directory, it is to be presumed, unless the contrary is shown, 


that such notice was given. As the plaintiffs’ records have ~ 


been kept in their altered name, they have thereby sufficiently 
adopted the statute which changed their corporate name. Angell 
& Ames on Corp. 48. 128. Bank of U. States v. Dandridge, 
12 Wheat. 71. Proprietors of Canal Bridge v. Gordon, 1 
Pick. 297. The King v. Amery, 1 'T. R. 575. 

There was a good consideration for the note, and there has 
been no failure thereof. Chester Glass Co. v. Dewey, 16 Mass. 
94. Farmington Academy v. Allen, 14 Mass. 172. Homes v. 
Dana, 12 Mass. 190. The St. of 1818, c. 114, required that 
the plaintiffs should offer premiums, &c. and this was a sufficient 
consideration for the note. ‘The question of investment is one 


. 
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between the plaintiffs and the treasurer of the Commonwealth, 
and the defendant cannot raise it. 

Wipe, J. ‘T'wo objections have been urged by the de- 
fendant’s counsel to the plaintiff’s right of action, upon the 
facts proved at the trial. ‘The first is, that there is no suf- 
ficient evidence of the plaintiffs’ acceptance of their act or 
charter of incorporation, granted in 1803, or of their legal organ- 
ization according to the provision of that act, or of their accep- 
tance of the additional act of 1819, c. 73. The second objec- 
tion is, that the note in suit was given without consideration, and 
was obtained from the defendant by the misrepresentations of 
the plaintiffs’ agent. 

As to the first objection, it is true that it does not appear by 
the records of the society that the act of incorporation has been 
accepted by an express vote to that effect ; nor does it appear 
in what manner the first meeting of the corporation was called : 
But the presumptive proof, both of the acceptance of the act 
of incorporation, and of the legal organization of the society, is 
exceedingly strong, and quite as satisfactory as direct evidence. 
That such presumptive evidence is admissible and proper is 
fully maintained by the decisions in Dedham Bank v. Chicker- 
ing, 3 Pick. 335, and in Bank of U. States v. Dandridge, i2 
Wheat. 71, and by the numerous authorities cited in the latter 
case. By these authorities it is now well settled, whatever may 
have been the ancient doctrine as to corporations, that as the 
acts of private persons, even of the most solemn nature, may 
be presumed, or proved by presumptive evidence ; so as to 
the acts of a corporation, if they cannot be reasonably accounted 
for but on the supposition of other acts done to make them le- 
gally operative and binding, they are presumptive proofs of such 
other acts. ‘Thus, as deeds and grants to private persons, 
which are beneficial to them, are presumed to have been ac- 
cepted, so also may the acceptance of an act or charter of in- 
corporation, beneficial to the corporation, be presumed, for 
the like reason. And a long lapse of time, and the continued 
exercise of the corporate powers granted to a corporation, 
sufficiently justify the presumption of the acceptance of the 
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charter. So if a particular charter is applied for, and it is 
granted, the acceptance may be presumed from such previous 
application. All these grounds of presumption seem to concur 
in the present case ; and we think, therefore, that the presump- 
tive proofs of the acceptance of the act of incorporation, and 
the organization of the society, are full and satisfactory. 

We think also that there is no ground on which the second 
objection can be supported. By a vote of the corporation, 
any person might become a member thereof, by paying to the 
tieasurer the sum of $5, and should thereby be entitled to all 
privileges and benefits, as such, without any further assessment 
whatever. And it was proved that the note in suit was given 
on the representation by the plaintiffs’ agent to the defendant, 
that by giving said note he would become a member of said 
corporation ; and that the note so given would become a part 
of a fund which the corporation wished, in order to entitle them 
to certain privileges as an agricultural society. ‘This represen- 
tation was true ; it appearing that the note was received in pay- 
ment of the sum required to be paid according to said vote. 
This was a good and legal consideration for the note. The case 
of the Hibernia Turnpike Road v. Henderson, 88. & R. 219, 
is not applicable. In that case, the act of incorporation re- 
quired that every subscriber for stock should, previous to the 
time of subscription, pay $5 for each share subscribed. No 
such sum was paid by the defendant in that case, nor was any 
note or security given therefor ; and the case was decided on 
the illegality of the transaction. In the present case, there was 
nothing illegal in the transaction. ‘The note was given bona fide, 
and being received in payment of the sum required to be paid, 
by the vote of the corporation, to entitle the defendant to be- 
come a member thereof, it was a substantial compliance with 
the said vote, and was equivalent to the payment of $5 in 
money. 


Judgment for the plaintiffs. 
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Resecca Dote vs. Lewis Bopman & another. 


A debtor, without the knowledge of his creditor, executed and caused to be recorded a 
mortgage of personal property to secure tie debt, and appointed a third person to act 
in the mortgagee’s behalf: The debtor’s property wao soon afterwards assigned un- 
der St. 1838, c. 163: After the assignment, he delivered tne mortgage to his cred- 
itor, who accepted it. Held, that the mortgaged property passed to the assignees of 
the mortgagor, and that the mortgagee had no title thereto. 


Trover for household furniture, &c. 

Tt was agreed by the parties, at the’ trial in the court of com- 
mon pleas, that prior to December 1838, the articles in question 
were the property of Benjamin Dole, the plaintiff’s son, wno 
resided at Williamsburg, in the county of Hampshire. It was 
proved that said Benjamin, on the 2Ist of July 1837, borrowed 
$ 300 of the plaintiff, who resides in Concord, and gave her his 
promissory note therefor: ‘That he represented himself to be 
able to give ample security of any kind, and promised to send to 
the plaintiff good security for this money: “T'hat she never ap- 
plied to him for security, though she did apply to him for pay- 
ment ; and that he furnished no security, except as hereinafter 
stated. 

On the 27th of December 1838, said Benjamin conveyed to 
the plaintiff the property. in question by a mortgage, conditioned 
for the payment of the note aforesaid, and carried the mortgage 
to the office of the clerk of Williamsburg, to be recorded ; and 
it remained in said clerk’s office until May 1840, when said 
Benjamin took it and carried it to Concord, and delivered it to 
the plaintiff or to her agent. 

On the 9th of March 1840, said Benjamin applied to a master 
in chancery, in Hampshire, for the benefit of the insolvent law, 
(St. 1838, c. 163,) and a messenger was on that day appointed 
to take possession of his property, and on the 30th of said 
March, his estate was assigned to the defendant Bodman, and E. 
Hubbard, junior, according to the provisions of said statute. 

- Shortly after said mortgage was made, said Benjamin re- 
quested one Tilestone to act for the plaintiff in relation to the 
mortgaged property, and said 'Tilestone promised to do what ne 
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could for her. But said Benjamin had no authority to appoint 
an agent; nor was there any evidence that the plaintiff had 
any Knowledge of said mortgage, or of any agency in her be- 
half, until after said Benjamin’s said application to a master in 
chancery. 

‘The articles included in said mortgage remained 1n the pos- 
session of said Benjamin, not severed from his other property, 
uutil the time of the alleged conversion thereof by the defend- 
ants. On the 16th of May 1840, the defendant Bodman went 
to the house of said Tilestone, who lived under the same roof 
with said Benjamin, and asked for the property that was mort- 
gaged to the plaintiff. ‘Tilestone declared that he would not be 
answerable for it; and he put it into the street, and informed 
Bodman where it was. It remained in the street until the 18th 
of said May, when Hubbard, one of said Benjamin’s assignees, 
employed the defendant Morton, and another person, to remove 
it and put it into the custody of said Hubbard, where it remained 
until the day of the date of the plaintiff’s writ, when it was sold 
at auction by said Benjamin’s assignees. It did not appear in 
evidence, whether the property was sold before or after the writ 
was sued out; and there was no evidence, except what arises 
from the foregoing facts, of any connexion between the two de- 
fendants, Bodman and Morton. No demand was made on either 
of the defendants, for the property, before action brought. 

Some evidence was introduced to show that the mortgage was 
fraudulent ; but the jury found a verdict against both of the de- 
fendants, under the direction of the presiding judge, who in- 
structed them that the foregoing facts were sufficient to show 
property in the plaintiff and a conversion by the defendants. 

The whole court of common pleas afterwards ordered that the 
verdict should be set aside and a new trial granted, because the 
facts were not sufficient to show that the property ever vested in 
the plaintiff, or to show a conversion thereof by the defendants. 
‘¢ Whereupon the parties agreed that the foregoing should be 
taken as a statement of facts, and judgment was rendered there- 
apon for the defendants. From this judgment, the plaintiff ap- 
peals to the supreme judicial court ; and such judgment is to be 
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rendered as the court shall direct, subject to a motion for a new 
trial for evidence newly discovered by the defendants, on the 
point of fraud.” 

Nelson, for the plaintiff. If the property was the plaintiff’s, 
Morton is liable in this action. Badlam v. Tucker, 1 Pick. 389. 
Chapman vy. Lamb, 2 Stra. 943. Perkins v. Smith, 1 Wils. 
328. S. C. Sayer, 40. Tinkler v. Poole, 3 Wils. 146. Strick- 
land v. Barrett, 20 Pick. 415. 

Had the property vested in the plaintiff? The delivery of a 
deed to a register or clerk for record is a good delivery to the 
grantee, if afterwards assented to by him, and such assent re- 
lates back to the delivery to the register, &c. Hatch v. Hatch, 
9 Mass. 307. Harrison v. Trustees of Phillips Academy, 12 
Mass. 456. As the giving of security was stipulated for when 
the plaintiff lent her money, her assent to the mortgage is to be 
implied from the moment of record, which was before the right 
of the mortgagor’s assignees attached. 

It is submitted, that B. Dole’s assignees cannot impugn any 
transaction, or defeat any conveyance, which would bind him, 
unless they can show fraud. 

The record of a mortgage of personalty is tantamount to a 
delivery of the property to the mortgagee. Bullock v. Williams, 
16 Pick. 33. Forbes v. Parker, 16 Pick. 462. And the ques- 
tion therefore is, whether the mere omission to deliver a paper, 
which is by law a parol contract only —a mere conditional bill 
of sale — shall be fatal to a security given for a bond fide debt. 
The case of Bayley v. Bryant, 24 Pick. 198, sanctions the 
plaintiff’s claim. 

E. R. Hoar, for the defepdants. As Morton was merely a 
servant of one who was entitled to the rights of a mortgagor, 
this action cannot be maintained against him. Strickland v. 
Barrett, 20 Pick. 415. Thorp v. Burling, 11 Johns. 286. 

Admitting the validity of the mortgage, yet B. Dole’s as- 
signees succeeded to his rights as mortgagor, and therefore an 
action of trover cannot be supported against them, hefore a de- 
mahd on them for the property, and their refusal to deliver it to 
the mortgagee. Slorm v. Livingston, 6 Johns, 44. Nelson v. 
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Merriam, 4 Pick. 249. Non constat that the property was sold 
before the action was commenced. ‘The burden of proof being 
on the plaintiff, the legal presumption is, that the sale was after 
the writ was made. 

But the plaintiff cannot avail herself of the mortgage. ‘The 
property had not passed from B. Dole to the plaintiff, at the 
time when, by reason of his insolvency, he became incapable of 
making a valid transfer. ‘The transaction was inchoate and 
incomplete, resting in intention merely, until he was rendered le- 
gally incapable of completing it. 

Delivery to an unauthorized person is not a good delivery of 
adeed. Shep. Touch. 57, 58. Carrying a deed to the regis- 
try to be recorded is not a delivery, nor evidence of the gran- 
tee’s acceptance. Maynard v. Maynard, 10 Mass. 456. Bul- 
lard v. Hinckley, 5 Greenl. 272. Hedge v. Drew, 12 Pick. 141. 
See also Jackson v. Dunlap, 1 Johns. Cas. 114. Canfield v. 
Ives, 18 Pick. 253. Buffington v. Curtis, 15 Mass. 528. Jack- 
son v. Phipps, 12 Johns. 418. Hague v. Rolleston, 4 Bur. 2174. 
Harman v. Fishar, Cowp. 123, 124. Neate v. Ball, 2 East, 117. 

The mortgage was the act of the mortgagor only, without the 
knowledge of the mortgagee ; and no ore can be principal and 
agent also in the same transaction. Baird v. Williams, 19 
Pick. 381. : . 

A ratification of an unauthorized act cannot be permitted to af- 
fect intervening rights of third persons. Sturtevant v. Robinson, 
18 Pick. 180. Beals v. Allen, 18 Johns. 363. 

Wipe, J. It has been argued by the plaintiff’s counsel, that 
this case cannot be distinguished in principle from that of Bayley 
v. Bryant, 24 Pick. 198, on the .authority of which case the 
presiding judge at the trial ruled, as it is said, in favor of the 
plaintiff. On looking into that case, however, we find it clearly 
distinguishable from the case at bar ; the ground of the decision 
in the former case having no tendency, as we think, to support 
the plaintiffs title. 

In that case, it was decided that a debtor might be the agent 
of his creditor, to procure an attachment in his favor of ‘the 
debtor’s property —and that an attachment, so procured, would 
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pe valid. But it is expressly laid down as a clear principle, 
that no one can be an agent to contract with himself; that 
‘¢he cannot be both buyer and seller, although he acts in dif- 
ferent capacities.”” It appeared also in that case, that the at- 
tachment, procured by the debtor, had been ratified by the 
creditor before the attachment set up against him had been 
made. 

In the present case, the plaintiff claims under a mortgage 
deed made by her debtor without her knowledge, and which she 
had never ratified before the property in question had been 
duly assigned to Bodman, one of the defendants, and E. Hub- 
bard, junior, under the insolvent law of 1838. And we think 
it extremely clear that no ratification, after this assignment, can 
avail to intercept the title of the assignees. The cases cited 
by the defendant’s counsel are conclusive on this point, if any 
authorities were necessary to establish so clear a principle. 

But it has been argued, that the recording of the mortgage 
deed was equivalent to the actual delivery of the property ; and 
so it would have been, if the deed had been delivered to the 
plaintiff, or recorded by her direction. But before the record 
can have this effect under the statute, the mortgage must be 
completed ; there must be an existing contract ; which, in the 
present case, the plaintiff has failed to prove. ‘The property 
therefore was never legally conveyed to the plaintiff, but con- 
tinued the property of Benjamin Dole, until it was legally as- 
signed to one of the defendants and his co-assignee. 

Judgment for the defendants 
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Witxtiam Simonps vs. Levi PARKER. 


Where a creditor holds two mortgages of personal property, made by the same debtor, 
each conveying different articles, to secure different demands, and all the mortgaged 
property is attached in a suit against the mortgagor; if the mortgagee, upon demand- 
ing payment of the money due to him, pursuant to the Rev. Sts. c. 90, § 79, states in 
writing, and delivers to the attaching officer, a just and true account of the debt or 
demand for which the property conveyed by one of the mortgages is liable to him, 
it will avail pro tanto, although the account be insufficient as to his claim under the 
other mortgage. 


Tis was an action of replevin, in which the plaintiff de- 
clared of the taking and detaining of household furniture, horses, 
cattle, wagons, &c. ‘The defendant, a deputy sheriff, justified 
under a writ of attachment and an execution, on which he at- 
tached and seized said articles as the property of Eli Robbins 
at the suit of Ward & Glover. 

At the trial, the plainaff, to prove title in himself, gave in 
evidence a mortgage from E]i Robbins to himself, dated Novem- 
ber 30th 1836, and duly recorded, conveying the said house 
hold furniture to secure payment of $4380, with interest, in one 
year, and referring to a promissory note from said Robbins to 
the plaintiff, of the same date, for the same amount, and pay- 
able at the same time. ‘The plaintiff also gave in evidence 
another mortgage of the same date, of personal property, con- 
sisting of said horses, cattle, and wagons, and also a chaise, a 
quantity of hay, &c. made by said Robbins te Amos Adams, 


to secure payment of ¢ 1330, with interest, in one year ; but 


no note or other security was therein referred to. ‘This mort- 


gage was also duly recorded. ‘The plaintiff also gave in evi- 
dence an assignment to himself, by said Adams, of said mort- 
gage, dated April Ist 1837, and recorded June 29th 1839. 

“Tt was proved that the plaintiff made a demand on the de- 
fendant, and gave him a notice as in the margin.* 


* « Lexington, August 2Ist 1838. To Levi Parker, deputy sheriff, &c. Yor 
having attached certain personal property in the dwellinghouse of Eli Robbins 
of said lexington, and other personal property on the land in possession of 
said Robbins, near his dwellinghouse, which personal property was conveyed 
to me by said Robbins, by his deed of mortgage dated November 3Uth 1036, 
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The defendant’s counsel contended that said demand was 
insufficient, because it claimed too much; because it did not 
distinguish what property the plaintiff claimed under each mort- 
gage, nor what debt he claimed under each ; and because it 
was vague and uncertain, and did not give a just and true ac- 
count of the debt or demand, or of the property claimed by the 
plainuff. 

The chief justice, before whom the trial was had, ruled that 
the demand and notice were sufficient, so far as they affected 
the first mortgage, and insufficient as to the mortgage made to 
Adams. ‘The defendant’s counsel excepted to the ruling as to 
the first mortgage, and the point was reserved for the considera- 
tion of the whole court. 

The jury found a verdict for the defendant as to the property 
conveyed by Robbins to Adams, with. 12 per cent. damages ; 
and as to the property conveyed by Robbins’s mortgage to the 
plaintiff, they found for the plaintiff, with nominal damages. 

That part of the verdict, which was returned for the plaintiff, 


and recerded in the registry of the town clerk of Lexington —and certain 
other personal property, conveyed to Amos Adams by said Robbins, by his 
deed of mortgage, dated November 30th 1836, and recorded &c. Said last 
mentioned property and mortgage has been assigned to me by said Adams, and 
I have, since the times respectively named in said mortgages for that purpose, 
taken possession of all said property in both mortgages aforenamed to me con- 
veyed. However, neither of the said mortgages was or is paid or satisfied. 
The sums now due to me on said mortgages, unless they were, or part thereof 
were considered as paid by said personal property, are as follows; viz. one note 
of hand made by said Robbins to me, dated November 30th 1836 for $ 430, 
payable in one year, with interest; indorsed on said note, as paid February 
Ist 1838, one year’s interest, $ 25-80; and May 26th 1838, paid one hundred 
dollars. 

“ Also enotner note of hand made by said Robbins to me or order, for $ 250, 
payable on demand with interest, on which is indorsed, as paid, one year's in- 
terest. Also another note payable to me or order, for $200, on demand with 
interest, on which is indorsed as paid, one year’s interest; on the 26th of May 
1828, fifly dollars. Now, Sir, though I consider the property, so mortgaged as 
aforenamed to be absolutely and unconditionally mine, by virtue of said con- 
veyances, the lapse of time and of taking possession of it; yet 1 am willing the 
same should be held by you on attachments for the debts of said Roblins, if 
you will pay to me the sums due to me on my notes aforenamed. I hereby 
demand payment of the same from you. Witiiam Simonps.”’ 
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to be set aside, and a new trial granted, if the ruling which was 
excepted to was erroneous. 

Crowninshield, for the defendant. 

Nelson, for the plaintiff. 

Wipe, J. This is an action of replevin, and the plaintiff’s 
claim to the property replevied is founded on two mortgage 
deeds from Eli Robbins, against whom the defendant had an 
execution and writ of attachment, under which he justifies the 
taking of the same as Robbins’s property ; and the question is, 
whether the demand and notice left with the defendant contained 
a just and true account of the debt, for which the property was 
liable to the plaintiff, as required by the Rev. Sts. c. 90, § 79. 

It was ruled at the trial, that the demand and notice were 
good and sufficient as to the first mortgage, and insufficient as 
to the other ; and a verdict was returned for the plaintiff for the 
property described and conveyed by the first mortgage only. 
This ruling we think correct, apd according to a reasonable 
construction of the statute. 

The argument for the defendant is, that the plaintiff was 
bound to state a just and true account of the debts or demands 
due on both mortgages ; and that any defect in the statement, 
as to either mortgage, would be insufficient and null as to both. 
But we think this would be giving a too strict and literal con- 
struction to the statute. ‘The demands are distinct, and the 
defendant and the attaching creditor would have had the right to 
tender the amount due on the mortgage on which the plaintiff had 


a verdict, without any regard to the debt due on the other mort- 


gage ; so that the uncertainty as to what property was conveyed 
by one mortgage, and what by the other, could have been of 
no consequence 3 for if the defendant had tendered the amount 
correctly stated, no action could be maintained against him for 
any part of the property. We think, therefore, that by a fair 
and reasonable cunstruction of the statute, the amount due on 
one mortgage being correctly stated, the defendant was bound 
to pay or tender the amount due, without regard to the claim 
(which was defectively stated) on the other mortgage. 
Judgment on the verdict. 


—— . 
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CuHarRveEs TT. Russevyu vs. JoHN DuDLEY. 


Where the right of redeeming real estate, which is under mortgage, is sold on execu 
tion, pursuant to the Rev. Sts. c. 73, § 38, the purchaser, who receives a deed there- 
of from the officer, cannot contest the validity of the mortgage, and, by proving it to 
be fraudulent, hold the estate as an absolute fee. 


Wrir of entry to recover a tract of land in Lincoln. The 
case was stated by the parties as follows : 

The tenant mortgaged the demanded premises, on the 13th of 
November 1838, to his sons, John Dudley, junior, and Samuel 
W. Dudley, for $ 3500, and the deed was recorded on the same 
day. On the 24th of March 1840, an officer attached, in be- 
half of a creditor of the tenant, all ‘‘ the right in equity ”? which 
the tenant had to redeem said premises. Judgment was recov- 
ered in the suit on which said attachment was made, and an ex- 
ecution issued thereon, upon which an officer, by direction of the 
attaching creditor, advertised and sold said ‘‘right in equity,” 
in due form, on the 29th of June 1840, and the demandant, for 
the benefit of said creditor, became the purchaser, and the offi- 
cer’s deed to him was in due form, and duly recorded. Said 
right in equity was seized on said execution in May 1840, and 
stood advertised till the day of sale. 

On the 17th of June 1840, the mortgagees took open and 
peaceable possession of the demanded premises, for condition 
broken, and to foreclose the right of redemption, and on the 
same day leased the same premises to the tenant for one year. 
The tenant defends this suit as such lessee, claiming title under 
said mortgagees. 

The demandant alleges that said mortgage was made to hinder, 
delay and defraud creditors, and to put the property beyond the 
reach of process ; and he contends that he has a right to im- 
peach said mortgage as being fraudulent. If, in this, action, he 
may by law be permitted to take that ground and introduce evi- 
dence to that point, then this case is to be submitted to a jury ; 
otherwise, the demandant is to become nonsuit. 

H. H. Fuller, for the demandant. 

Buttrick, for the tenant. 
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Suaw, C. J. The court are of opinion that the demandant 
cannot recover in this action. ‘I'he tenant, as lessee, stands in 
place of his sons John and Samuel, the mortgagees ; and the 
question is, whether the demandant can recover the premises, as 
having an absolute estate in fee, against the mortgagees. ‘The 
demandant having offered to introduce evidence to show that 
the mortgage of John Dudley to his sons was made without con- 
sideration, and so was void against creditors, we are to consider 
the case as if that fact were proved. We understand, from the 
case stated, that John Dudley owned the estate as an absolute 
estate in fee ; that he mortgaged it to his sons without consider- 
ation ; that his equity of redemption, or interest in the estate, 
was attached by a creditor, who obtained judgment and execution, 
and caused the equity of redemption to be levied upon, adver- 
tised and sold at auction ; that it was purchased by the demand- 
ant, forthe use of the creditor ; and that the demandant received 
a deed, in due form, from the officer. This case supposes that 
the demandant was not a stranger, purchasing without notice, but 
that he knew all the facts respecting the title, which were known 
to the creditor. 

The conveyance of an estate by a person in debt, without 
consideration, is voidable only, not void ; and it can be avoided 
only by a creditor of the grantor. It was, therefore, at the op- 
tion of the creditor of Dudley, to treat the mortgage to his sons 
as a void conveyance, and set off the estate in fee, it an ap- 
praisement, wholly regardless of the mortgage ; or, to treat the 
mortgage as valid and effectual, and sell the right of redemption — 
at auction. ‘The proceeds of the sale might be sufficient to sat- 
isfy his debt, without disturbing the mortgage. But he could 
not do both. He could not treat the mortgage as subsisting, so 


as to warrant a sale at auction under the statute, and then, when 


he had taken his deed, treat the mortgage as a nullity, and claim 
the estate in fee. 

It is true, as was stated in the argument for the demandant, 
that the attachment and sale are not merely of a ‘‘ right to re- 
deem,”’ but of the estate of the debtor, subject to the mortgage. 
Rev. Sts. c. 73, § 35. White v. Whitney, (ante, 81.) This 
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case, therefore, is not governed by that of Green v. Kemp, 13 
Mass. 515, where the grant of the mortgagor to the demandant, 
by deed, was in terms a grant of his right to redeem. 

But the demandant claims under a statute title, an officer’s 
deed, the deed of one acting in an official capacity, who has no 
interest in himself, whose deed operates by way of execution 
of a statute power, by which nothing passes, unless all the cir- 
cumstances concur in establishing the case on which the power 
is given. Bullard v. Hinckley, 5 Greenl. 272. 6 Greenl. 289. 
If there was no mortgage, there was no equity of redemption ; 
the creditor had no right to cause the estate to be sold at auction ; 
and the officer’s deed was inoperative and void. Now the cred- 
itor, or the demandant standing on his rights, alleges that there 
was no mortgage valid against him; be treats it as a nullity. 
But setting aside the mortgage annihilates the right of redemp- 
tion, and leaves the officer’s deed inoperative to pass any estate. 
The claims are repugnant. If he would have avoided the mort- 
gage, he should have set off the estate at an appraisement, as an 
estate in fee ; that being the only mode in which a creditor can 
appropriate the estate of his debtor, which is not under mort- 
gage, to the payment of his execution. ‘The creditor, by treat- 
ing it as a subsisting mortgage is afterwards estopped to deny the 
existence of such mortgage ; and the demandant, purchasing for 
the use of the creditor, and taking with a knowledge of all the 
facts, is likewise estopped. .4dams v. Barnes, 17 Mass. 365. 

But regarding the demandant as a bona fide purchaser, with- 
out notice, what are his rights ? He purchased the premises at 
a sheriff’s sale, as an equity of redemption, or as an estate sub- 
ject to some mortgage ; otherwise the officer had no power to 
sell, and nothing passed By his deed. But there was no other 
mortgage on the estate, except the mortgage of John Dudley to 
his sons ; the mortgage now in question. He therefore took the 
estate, subject to that mortgage, and is as much estopped to 
contest it, as if it had been recited in his deed. And this result 
would be as conformable to equity as to law. ‘The case sup- 
poses that the demandant, bond fide, and without notice, pur- 
chases an estate at an officer’s sale, subject to a mortgage. 


ne eee 


150 MIDDLESEX. 


Russell v. Dudley. 


The purchase money must be understood to be the value of the 
estate, over and above the sum for which it is mortgaged. If 
he could afterwards avoid that mortgage, and hold the whole es- 
tate, he might get it for a very inadequate consideration ; he 
would get what the officer never intended to sell, to the manifest 
irjury of the debtor and perhaps of the creditor. It would be 
injurious to the debtor, by taking the whole of his estate by force 
of a legal proceeding intended to convey to him the balance of 
the value of the estate, after paying the mortgage debt, leaving 
the debtor still personally liable for that debt. It would be inju- 
rious to the creditor, if the actual proceeds of the sale should 
prove insufficient to pay the whole amount of his execution ; as 
it would be giving to the purchaser the power of defeating the 
intermediate mortgage, which it is the privilege of the creditor 
alone to impeach, for his own benefit ; and which, if set aside, 
would leave the whole value of the estate to be applied to the 
satisfaction of the execution. : 

To avoid misapprehension, I would add, that I do not consider 
these principles as applying to a case, where the only estate of the 
debtor, at the time of the execution of a conveyance fraudulent as 
against creditors, was an equity of redemption, or an estate sub- 
ject to a valid mortgage. Suppose A., owning an estate in fee 
valued at $ 3000, mortgages to B. for a valuable consideration, 
and bond fide, for $1000. <A. then makes a voluntary convey- 
ance, fraudulent against creditors, by way of second mortgage, 
for $ 2000, being the whole value of the residue ; and afterwards 
C., a bond fide creditor, attaches the estate. How shall he levy 
his execution? Before the revised statutes, if he had levied and 
set off the estate by appraisement, as he might do, notwithstand- — 
ing the first valid mortgage, he couldghave had no allowance for 
that mortgage. It would still be a lien on the estate levied upon, 
and might take the whole of it; and so the creditor would Jose 
the whole benefit of his judgment. But now, by the Rev. Sts. 
c. 73, § 31, rights of redeeming mortgaged real estate may be 
taken and set off by appraisement, to satisfy tle debts of the 
mortgagor or owner, in like manner as other real estate, with 
this difference only, that the appraisers shall deduct the amount 
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of tie mortgage debt or incumbrance from the whole appraised 
value, and the sum thus deducted shall be stated in the return. 

In such case, it would seem that the judgment creditor must 
make his election at the time of the levy, whether he will submit 
to take the estate subject to a particular mortgage, or whether he 
will.contest it. In the former case, the amount will be deducted 
from the estimated value, and that fact be specified in the return: 
He would then be estopped from objecting to the existence or 
validity of such specified mortgage. But if a creditor, under 
such circumstances, should intend to resist an apparently existing 
mortgage, as fraudulent against creditors, or otherwise, he would 
have a right so to inform the officer and appraisers. It would 
be the duty of the appraisers, in such case, to make no deduc- 
tion from the estimated value of the estate on account of such 
mortgage, and of the officer to make no exception thereof in his 
return. We think the judgment creditor might contest such 
mortgage, and hold the estate free of it, if he could resist it 
successfully. 

Still, rights of redeeming mortgaged real estate, if the credi- 
tor prefer it, may be taken and sold on the execution, instead of 
being appraised and set off to the creditor. Rev. Sts. ¢. 73, 
§ 37. If he does so prefer to have the equity of redemption 
sold, the question recurs, shall the purchaser be held to take it 
subject to both mortgages, the fraudulent as well as the valid ? 
This, I believe, is a new question, and it may be most proper to 
reserve it till it comes up for adjudication. Perhaps by special 
notice at the time of the sale, by the terms of sale recited in 
the officer’s deed, or by special reservations and descriptions in 
the deed itself, the estate, subject to the uncontested valid mort- 
gage, and of course an equity of redemption, might be sold, in 
such form as to give the purchaser a right to contest the second 
mortgage, and set it aside, if in fact fraudulent against creditors, 
and redeem and hold the estate by paying the first mortgage only. 
All I mean to say now is, that [ do not consider the present de- 
cision of the court as extending to such a case. 

Demandant nonsutt. 
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INHABITANTS OF 'T'OWNSEND vs. Hiram WaA.LcurTrT. 


The provision in the ** act to amend the revised statutes,” that when any person, com- 
mitted to jail for non-payment of taxes, shall be discharged by taking the poor 
debtors’ oath, ‘ the collector shall be liable to pay the tax, with the charges. of im- 
prisonment, unless he shall have committed the party within one year after the tax 
was committed to him to collect,’? does not render the collector liable to pay for the 


support of the person so committed, while in jail. 


THIs was an action against a collector of taxes, to recover a . 
sum of money paid by the plaintiffs for the support of a person 
in jail, who was committed by the defendant for non-payment of — 
taxes. 

The parties submitted the case to the court, on the following 
facts agreed: ‘The defendant was chosen collector of taxes for 
the town of ‘Townsend, in March 1836 and 1837, and in each year 
took the oath, and gave bond for the faithful discharge of the du- 
ties of said office. In the month of June in each of those years, 
the assessors of the town, by a warrant in due legal form, com- 
mitted the taxes of the year to the defendant for collection. On 
the 24th of April 1839, the defendant committed Jonas Gassett, 
whose settlement then was and still is in Townsend, to the jail in 
Concord, for non-payment of the taxes assessed upon him for 
the years 1836 and 1837, and immediately gave the plaintiffs 
notice of said commitment. Gassett remained in jail, upon said 
commitment, until the 11th of April 1840, when he was dis- 
charged by taking the poor debtors’ oath, pursuant to the amend- 
ment of the eighth chapter of the revised statutes. 

On the day when Gassett was committed to jail as aforesaid, 
he applied to the overseers of the poor of Concord for support 
as a pauper, and they thereupon gave notice to the plaintiffs and 
requested them to remove said Gassett. Ou the 8th of Febru- 
ary 1840, the town of Concord commenced a suit against the 
plaintiffs to recover pay for said Gassett’s board from the time 
of his commitment to said Sth of February, and, at the following 
September term of the court of common pleas, recovered judg- 
ment against the plaintiffs, by default, for $75 04 damage, and 
¢ 15°64 cost. The plaintiffs, on the 29th of October 1840, 
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paid said sums to the town of Concord, and also a bill of $ 13-80, 
for the board of Gassett between the time of the commence- 
ment of the aforesaid action and the aforesaid 11th of April 
1840, when he was discharged from jail, and removed to- 
Townsend. 

The plaintiffs, on the 17th of August 1840, gave the defend- 
ant notice of the pendency of the action aforesaid, and requested 
him to assume the defence thereof ; but he declined so to do. 

It was agreed by the parties, that if the plaintiffs, on the fore- 
going facts, were entitled to recover, the defendant should be 
_ defaulted, and judgment be rendered against him for such sum as 
the court should direct: Otherwise, that the plaintiffs should 
become nonsuit. 

Farley, for the plaintiffs. 

Worcester, for the defendant. 

Wipe, J. This action is founded on the amendment of 
c. 8 of the Rev. Sts. § 50, (p. 804,) which is in these words 
‘¢ When any person, committed for the non-payment of taxes, 
shall be so discharged,” (that is, by taking the pocr debtors’ 
oath,) ‘‘the collector shall be lable to pay the tax, with the 
charges of imprisonment, unless he shall have arrested and com- 
mitted the party within one year after the tax was committed to 
him to collect, or unless he shall be exonerated therefrom by the 
town or parish to which the tax js due.” 

The defendant was a collector of taxes in the town of Towns- 
end in the years 1836 and 1837, and arrested and committed to 
the jail in Concord, Jonas Gassett, for the non-payment of his 
taxes for those years. ‘This he did in April 1839, more than a 
year after the taxes were committed to him to collect. 

Gassett had his legal settlement in Townsend, and the town 
has been compelled to pay a considerable sum for his support 
and maintenance while he remained in jail ; and the question is, 
whether the defendant is liable to this action for the money 
thus paid. ‘This depends on the construction of the statute as 
to the meaning of the words, ‘‘ the charges of imprisonment.” 
The statute, we think, is not to receive a liberal construction 3 
for it is admitted by the ‘plaintifis’ counsel, that it was not 
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the duty of the defendant to commit Gassett within the year ; 
and that if such were his duty, the remedy would be on his 
official bond. His liability does not depend on any negligence, 
.with which he may be chargeable, for not collecting the tax 
or committing the party, within the year. He is liable, at 
all events, to pay the tax, and the charges of imprisonment, un- 
less exonerated therefrom by the town. 

The question then is, what was intended by ‘‘ the charges of 
imprisonment’? ? And we think the support of the prisoner, 
while imprisoned, is not to be included. In the Rey. Sts. 
c. 97, §§ 48-51, provision is made for the support of any per- 
son committed on execution, who shall claim support as a pau- 
per ; and if it was the intention of the legislature that collectors 
of taxes, in cases like the present, should be liable for the sup- 
port of paupers, it seems probable that the like expression would 
have been inserted in the section under consideration. But if 
this be doubtful, as perhaps it may be, we think the defendant 
is entitled to the most favorable construction of the statute. He 
gave the plaintiffs immediate notice of the commitment, and at 
the same time they had notice from the overseers of the poor of 
the town of Concord, that Gassett had applied to them for sup- 
port as a pauper. ‘The plaintiffs, if they had been so disposed, 
might have ordered his immediate discharge. But they allowed 
him to remain in prison for nearly a year, knowing that he was 
supported at their expense. ‘There is, therefore, no foundation 
for their claim on the defendant, unless he is made clearly liable 
by the statute. And we think he is not. Prison charges do 
not necessarily include charges for the support of the prisoner, 
and the statute is not to be extended, by construction, beyond 
its clear meaning. 

Plaintiffs nonsuit. 
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SamuE.L O. Dearporn & another vs. Francis Bowman. 


A note given by a candidate for an elective office in payment of services in promoting 
his election, but which were not rendered at his request, is void for want of cousid- 


eration. 


ASSUMPSIT ona note in these terms: ‘* June 17, 1839. 
I promise to pay Dearborn & Bellows sixty dollars in ninety 
days, value received. Bowman.” Defence, want of consid- 
eration. The case came before this court upon a statement of 
the testimony given in the trial thereof in the court of common 
pleas, which the parties agreed should be taken as a statement 
of the facts of the case. ‘That statement was as follows : 

‘¢'The defendant, to show that there was no consideration for 
the note, introduced Gen. Thomas A. Staples as a witness, 
who testified that at the democratic county convention held in 
October 1837, in the county of Middlesex, the defendant was 
nominated, as one of the candidates of the democratic party, for 
election to the state senate from the county of Middlesex, at 
the following November election ; and that at the same conven- 
tion the witness was chosen a member, and made chairman, of 
the democratic county committee for said county, for the en- 
suing year: That it was the duty of said committee to procure, 
and cause,to be printed and circulated in the county, previous 
to the election, such papers, addresses and documents, as would 
best promote the success of the democratic party, and secure 
the election of its candidates to office : That the plaintiffs, by 
the request of the witness, furnished extra papers to the ‘amount 
of $105, during the months of October and November, and on 
or about the 16th of November 1837, they rendered their bill 
to him for the same, and the bill was charged to, and made out 
against, the democratic county committee. ‘The witness said it 
was customary, he believed, for the committee, after an election, 
to collect the bills of expenses attending the canvass, and ap- 
portion the amount among the candidates of the party, who 
usually paid their respective proportions ; especially if they were 
elected. ‘The defendant was not elected to the senate in 1887, 
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but had been the year previous. The witness said that the 
defendant had not paid any thing on account of the expenses 
of the election in 1837; that he had never spoken to or had 
any acquaintance with him, until since the commencement of this 
action ; that he had never agreed to pay, nor given the witness 
to understand that he would pay any thing on account of said 
expenses ; that there was no subscription paper, or other written 
or verbal engagement, by which he had promised to pay ; that 
the witness had paid ¢ 142 from his own funds towards defray- 
ing the expenses of the election in 1837, and that he had no 
legal claim upon the defendant, or any other person, for con- 
tribution ; that if the defendant should offer to pay him §$ 60, or 
any other sum, he should take it. The witness said that the 
extra papers, furnished by the plaintiffs, [and in part payment of 
which it is agreed, by the parties, that the note in suit was 
given] were furnished by his order ; that the plaintiffs had re- 
peatedly called on him, as chairman, to pay the bill, before the 
date of said note; that the defendant had never requested or 
authorized him to procure or furnish any printing or papers, on 
his account or credit. He also said he could not say but that 
he had authorized the plaintiffs to collect of the defendant his 
proportion of the expenses. 

‘¢ Aaron Dow testified that the plaintiffs, or one of them, had 
often called on the defendant for his share or proportion of the 
expenses of the election in 1837 ; that the defendant said he 
was not bound, or was not liable to pay any thing, but would do 
what was proper, and would pay, if it was right that he should. 
The witness was present when the note in suit was given. 
The defendant refused to make the note payable to order, be- 
cause he doubted to whom he was bound to pay it ; whether to 
Staples or the plaintiffs. At the time the note was given, or at 
one of the times when one of the plaintiffs called on the defend- 
ant he (the plaintiff) said that the plaintiffs had no legal claim 
against the defendant ; and he produced no bill. He said he 
was authorized to collect of the defendant his proportion of the 
expenses, by the chairman of the county committee. 

‘¢B. KE. Hale testified that he was chairman of a committee 
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* in 1839, appointed at a convention of the democratic party, that 
year, to collect the arrearages of bills from the candidates for 
office, and pay the expenses of the elections held prior to that 
time : that he wrote to the defendant for his proportion, but re- 
ceived no answer: ‘That he afterwards saw the defendant, con- 
versed with him on the subject, and the defendant said he would 
pay, if it was proper that he should ; and in a conversation holden 
with the defendant subsequently, the defendant said he would 
pay. The witness, after that, gave Bellows, one of the plain- 
tiffs, a written order on the defendant for his assessment, some- 
time before the date of the note in suit. ‘The witness said he 
‘heard Gen. Staples authorize the plaintiffs to collect of the defen- 
dant his proportion of the expenses ; and the witness said it was 
customary for the candidates of the party to pay the expenses.” 

J. G. Abbott, for the plaintiffs. 

Buttrick, for the defendant. 

Suaw, C. J. The defence to the action to recover the 
amount of this note is want of consideration. It is manifest 
from the note itself, that it is not a negotiable instrument, being 
payable neither to order nor to bearer ; indeed it appears by 
the case, that the defendant declined making it negotiable. But 
total want of consideration is a good defence even to an action 
on a negotiable note, when brought by the promisee against the 
maker. Then the question is, whether upon the facts shown, 
any consideration appears for this promise. ‘The note was 
given in consequence of services before that time performed by 
the plaintiffs, in printing and circulating extra papers and docu- 
ments, previously to an election of state senators, at which the 
defendant was a candidate. Such services imposed no obliga- 
tion, legal or moral, on the defendant ; and it would be some- 
what dangerous to hold that they created any honorary obligation | 
on him to pay for them. Nor would it be aided in a legal view, 
by a previous custom, if proved, for candidates to contribute to 
the payment of similar expenses, whether successful or other- 
wise in the election. 

Nor were these services performed at the request of the de- 
fendant. On the contrary, it appears by the evidence that they 
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were performed by Gen. Staples, chairman of the county com- | 
nittee, who alone was responsible for the payment, and between 
whom and the defendant, there was no privity, nor even any 
communication, until Jong after the services had been performed. 
The rule of law seems to be now well settled — though it may 
have formerly been left in doubt — that the past performance of 
services constitutes no consideration even for an express promise, 
unless they were performed at the express or implied request of 
the defenilant, or unless they were done in performance of some 
duty or obligation resting on the defendant. Jills v. Wyman, 
3 Pick. 207. Loomis v. Newhall, 15 Pick. 159. Dodge v. 
Adams, 19 Pick. 429. As the services performed by the 
plaintiffs were not done at the request of the défendant; as 
they were not done in the fulfilment of any duty or obligation 
resting on him ; there was no consideration, to convert the ex- 
press promise of the defendant into a legal obligation. 

Another ground, however, was taken in behalf of the plain- 
tiffs, which was, that the discharge by the plaintiffs, of their 
legal demand against Staples, was a good .consideration for the 
defendant’s promise to them. If such discharge was in fact 
given, and given at the defendant’s request ; or if the defendant 
had promised to pay, if they would discharge Staples pro tanto, 
and they did discharge him ; it would have been a good considera- 
tion for the defendant’s promise. But there is no evidence to 
establish the fact. 

The court are of opinion that there was no legal consideration 
for the defendant’s promise, and that no action can be main- 
taiiied upon it. | 

Plaintiffs nonsuit. 


OCTOBER TERM 1841. Pe Fag 


Robinson v. Green. 


Natuan Rosinson vs. Cuartes W. GREEN. 


Where different lots are sold severally at auction, the sale of each is a distinct contract, 
and the auctioneer’s commission accrues upon each complete sale, unless he has con- 
tracted with the owner for an entire sum as compensation for his whole service. 

Hence, where an auctioneer sold, severally, numerous lots of standing wood, at the 
request of the owner, and part of the wood was within the limits of a county where 
the auctioneer had no authority, and was by law prohibited to sell; it was held that 
he was entitled to recover of the owner compensation for selling those lots which 
were within the county where he was licensed and qualified to sell at auction. 

An auctioneer sold, at the request of the owner, different lots of standing wood, part 
of which were not within the county where he had authority to sell at auction, 
and the purchasers took the wood and paid the owner therefor: The auctioneer 
afterwards paid to the Commonwealth the auction duty on the whole of those sales. 
Held, that he was entitled to recover of the owner the amount of that duty, in an 
action for money paid. 


_AssumpsiT to recover $4, for services rendered by the 
plaintiff, as an auctioneer, at the defendant’s request, and $ 4.40, 
the amount of auction duties payable on the amount of sales 
made of the plaintiff’s property at auction, by the defendant, 
and by him paid into the treasury of the Commonwealth. 

The-parties submitted the case to the decision of the court of 
common pleas,.on the following facts agreed: Prior to Decem- 
ber 5th 1839, the defendant signed and posted up, in Malden 
and South Reading, sundry notices, advertising a quantity of 
standing wood, which he owned, to be sold at auction, on 
said day, in lots. He applied to the plaintiff, who was then 
a licensed and qualified auctioneer in and for the town of Mal- 
den, in the county of Middlesex, to sell said wood, and the 
plaintiff sold it at auction accordingly, on said day, to the 
amount of $440; and the purchasers thereof afterwards cut 
and took it off, and paid the defendant for it at the prices bid. 
The plaintiff has since paid the auction duty on said sales to 
the Commonwealth. ‘The defendant kept an account of the 
sums bid, and the purchasers’ names, but has ever since refused 
to furnish such account to the plaintiff. 

There were 76 lots of the wood thus sold, two of which were 
wholly in South Reading, in said county of Middlesex, and the 
others wholly in Chelsea, in the county of Srffolk. The plain- 
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tiff was upon the several parcels of land containing the lots of — 
wood, at the time when he sold the respective lots. The towns 
of South Reading and Chelsea adjoin, and neither party knew, 
at the time of the sale, that any part of said wood was standing 
in the town of Chelsea. 

Tt was agreed that the sum of $4 was a proper amount to be 
charged by the plaintiff for his services in selling the wood, if 
he was entitled to recover for the whole of those services. 

‘he case came into this court on exceptions to the judgment 
rendered by the court below. Lt eae 

Buttrick, for the plaintiff. 

J. 4. Andrew, for the defendant. 

Suaw, C. J. An auctioneer, by the Rev. Sts. c. 29, § = 
is prohibited, under a penalty, from selling any property out of the 
town for which, and by the selectmen of which, he is licensed. 
His authority was afterwards extended by St. 1837, c. 233, to 
all towns within the same county. ‘This action is brought by the 
plaintiff, as an auctioneer, licensed for the town of Malden, for 
services in selling sundry lots of standing wood, being partly in 
the town of South Reading, in the county of Middlesex, to which 
the plaintiff’s license extends, and partly in Chelsea, in the 
county of Suffolk, beyond the limits of that license. ‘The ac- 
tion also embraces a claim for money paid, laid out and expend- 
ed, being for the amount paid by the plaintiff for the auction 
duty. 

The defence is placed on the ground that the claim of the 
plaintiff is entire ; that part of it is a claim for services which 
were illegal, in selling property in the town of Chelsea, out of 
his sdunty ; and that the contract being entire, and the consid-— 
eration, as to part at least, illegal, the action cannot be main- 
tained. ‘The answer of the plaintiff is twofold: Ist. That it — 
being a sale of growing wood, it was parcel of the realty, and — 
so was within the proviso of the Rev. Sts. c. 29, § 8, ‘* that — 
any parcel of real estate, lying partly in one town and partly in 
another, may be sold, within either of such towns, by an auction- 
eer of-either town.’? Had this been all sold in one parcel, there 
certainly would have been more weight in the objection, and it 
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would then have been necessary to determine whether such a 
sale would have been a sale of real estate, within the statute. 
It might depend on the terms of sale ; whether it was intended 
that the wooed should stand any length of time, to be sustained 
and nourished by the soil ; whether there was, or whether it was 
intended there: should be, a memorandum of the contract in 
writing, as of an interest in real estate, or otherwise. But we 
think this answer cannot be made, because the owner and auc- 
tioneer chose to sever it into distinct parcels, and did in fact sell 
it in distinct parcels. It is found that the wood, though growing 


on one tract of land, lying together as one parcel, was sold in 
seventy-six lots, seventy-four of which were wholly in Chelsea, 


and two wholly in South Reading. ‘The reason of the proviso and 
exception above cited undoubtedly was, that if the law were 
otherwise, an owner of a tract of land lying partly in two towns, 
must forego the privilege of selling it at auction, or lose the ben- 
efit of selling it as an entire farm or parcel. ‘This reason does 
not apply, when he divides it into several parcels for sale, divided 
by the town line. 

2. But we think the other answer of the plaintiff is decisive ; 
that the plaintiff does not claim on an entire contract. ‘The sale 
of each lot is a distinct contract. Emmerson v. Heelis, 2 Taunt. 
38. James v. Shore, 1 Stark. R. 426. Roots v. Dormer, 4 
Barn. & Adolph. 77. The plaintiff’s claim for a compensation 
arises upon each several sale, and is complete on such sale. If 
there were an express promise to pay him a fixed sum, as a 
compensation for the entire sale, it would have presented a dif- 
ferent question. Where an entire promise is made on one en- 
tire consideration, and part of that consideration is illegal, it 
may avoid the entire contract. But here is no evidence of a 


ji promise of one entire sum for the whole service. It is the or- 


dinary case of an auctioneer’s commission, which accrues upon 
each entire and complete sale. We do not see how the question 
can be answered, which was put in the argument, namely, sup- 
posing the plaintiff had stopped after selling the two lots lying in 
South Reading, which it was lawful for him to sell, would he not 
have been entitled to his commission? If he would, we do not 
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— 


perceive how his claim can be avoided, by showing that he did 
something else on the same day, which was not malum in se, 


but an act prohibited by Jaw, on considerations of public policy. — z 


The court are of opinion, that the plaintiff’s claim for a quan- 
tum meruit may be apportioned, and that he js entitled to recover 
for his services in the sale of the two lots. 

In regard to the sum paid for the auction tax, we think, on 
equitable principles, the plaintiff is entitled to recover it. ‘The 
defendant in fact employed the plaintiff to sell as auctioneer, and 
de facto he did sell. By force of the Rev. Sts. c. 9, § 14, 
the auctioneer is obliged to pay the tax to the Commonwealth, 
in the first instance, and it is to be deducted by him from the 
proceeds of the sale, which are supposed to pass through his 
hands, and ordinarily do so. But where the proceeds of sale 
do not pass through his hands, or where there are none, as for 
instance, where the property is bid in by the owner, but yet by 
the same chapter, § 10, the tax is declared due ; it must neces- 
sarily be considered as an ultimate charge to the owner. When, 


therefore, an owner of property retains an auctioneer to sell it, — 


at public sale, it operates as a request of the owner to the 
auctioneer to pay the tax, which accrues to the Commonwealth, 
on its being struck off. It is not competent for the defendant 
to say, that the land did not lie in Malden or South Reading, anc 
that it was illegal forthe plaintiff to sell it. Then the effect of 
the defendant’s conduct was to request the plaintiff to pay the 
tax upon the whole sales ; and pursuant to that request, and be- 7 

fore it was countermanded, and before any notice was given by 
the defendant, that he intended to contest the validity of the sale, 
the defendant paid the money. We think this was money paid — 

by the plaintiff at the defendant’s request ; that, therefore, on — 
equitable grounds, the plaintiff has a good right to recover it, and — 
that it is no answer to this part of his claim, that the sale at auc- — 
tion was made by the plaintiff without due authority, and that 
his act in making it was contrary to the prohibition of the — 
statute. : 
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Nauum Harpy vs. INHABITANTS OF WaLTHAM & others. 


A town has authority to appropriate money for the construction of reservoirs for water 
to supply fire engines. 


Tuts was a bill in equity, which set forth that the inhabitants 
of Waltham, at a legal meeting held on the 26th of July 1841, 
voted to appropriate a part of the surplus revenue of the United 
States, before that time accepted and received by the town, for 
the construction of six reservoirs for water to be used by engine 
companies in case of fire, and chose three persons (who, with 
the treasurer of the town, were made defendants in the bill) to 
construct said reservoirs. ‘The plaintiff alleged that he was 
an inhabitant of said town, and liable to be taxed therein, and he 
prayed for an injunction to restrain said committee from making 
any contract in relation to the construction of such reservoirs, 
and the said treasurer from paying any portion of said surplus 
revenue for said purposes — inasmuch, as he alleged, said votes 
of the town were illegal, and a violation of the provisions of St. 
1837, c. 85, § 4. 

The defendants answered jointly, admitting the main facts al- 
leged in the bill. 

E. R. Hoar, for the plaintiff. 

B. Rand & Arad Moore, for the defendants. 

Per Curiam. ‘The court are of opinion that this case falls 
within the principle of Allen v. Inhabitants of Taunton, 19 Pick. 
485, and must be governed by its authority. ‘Towns having, in 
their corporate capacity, power to provide for the purchase and 
maintenance of fire engines for the extinguishment of fires, they 
must have the incidental power to make provision, by reservoirs 
or other means, for a supply of water, without which the engines 
would be useless. 

Bill dismissed. 
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Moses ‘F. PrasLee vs. Joun D. Rosetns. 


Where the mental incapacity of the payee of a note, at the time he indorsed it, is relied 
on as a defence to an action by the indorsee against the maker, evidence is admissible 
to prove his incapacity when the note was given to him. 

In a suit by the holder of a note indorsed in blank by the payee, the legal pean 
is, that the plaintiff purchased it immediately of the payee. 


ASSUMPSIT on a promissory note made by the defendant to 
Benjamin Parker or order, and by him indorsed in blank. 

At the trial in the court of common pleas, before Strong, J. 
the defendant introduced evidence tending to prove that Parker, 
when he indorsed the note, had not sufficient mental capacity to 
make a valid transfer thereof. Evidence was given as to his in- , 
capacity at the time when the note was made to him, as well as 
after, and tended to prove that he was not competent to make a 
contract, either at that time or since. ‘The plaintiff objected to — 
the introduction of evidence as to Parker’s incompetency to 
contract when he received the note ; but the objection was over- 
ruled. | : 3 

The defendant gave evidence that Parker was put under guar- — 
dianship, as an insane person, on the 20th of November 1838, and — 
also evidence tending to show that the note was indorsed by him _ 
after that time. A witness testified, that the plaintiff told him, | 
about the Ist of March 1840, that he purchased the note ‘about 
three months before: And the jury were instructed that this 
testimony, if believed by them, raised a presumption that the 
plaintiff purchased the note immediately of Parker; but tha 
such presumption might be controlled by the other evidence in- 
the case. 

The jury found a verdict for the defendant, and the plain 
alleged exceptions to the ruling and instructions of the judge. 

L. Williams §& G. Parker, for the plaintiff. , 

Farley, for the defendant. , 

Wipe, J. Itis quite clear, we think, that the evidence, to — 
which the defendant objected at the trial in the court below, was — 
material to the issue and rightly admitted ; and that the instruc-— 
tions to the jury were correct. 
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The plaintiff is bound to show a legal transfer of the note, by 
proof of the handwriting of the indorser; and it follows as a 
necessary consequence, that the defendant must be allowed to 
impeach the plaintiff’s title to the note, by showing that the in- 
dorsement was void. Evidence therefore of the indorser’s men- 
tal incapacity to make a valid contract, at the time he indorsed 
the note, was material evidence ; and not the less material be- 
cause the same incapacity existed when the note was signed. 
All the evidence of the indorser’s incapacity, before and after the 
indorsement, was properly submitted to the jury, to enable them 
to decide correctly on the question of his incapacity, at the time 
of the indorsement. 

Then as to the instructions to the jury, it is objected, that 
there was no evidence authorizing the presumption that the plain- 
tiff purchased the note immediately of Parker, the note being 
indorsed in blank. But the plaintiff could not maintain his action 
without filling up the blank with an order making the note payable 
to himself ; and if he declared on the note, he must have averred 
that Parker ordered it to be paid accordingly. There was, there- 
fore, prima facie evidence that the note was so transferred. If it 
were material, the defendant might have disproved the fact, by 
calling the person of whom he purchased the note, as a witness ; 
and so it was held by the court at the trial; the jury having been 
instructed, that the presumptive evidence of the transfer was not 


conclusive. 
Exceptions overruled. 


SFREESED 
INHABITANTS OF HopxKINTON vs. INHABITANTS OF UPpTon. 


A person under guardianship as a spendthrift gained a settlement under St. 1821, c. 94, 
§ 2, by living three years successively on an estate of inheritance or freehold purchased 
with his money and conveyed by deed to him, though it was purchased by his guardian 
without the sanction of the supreme court of probate. 


AssumpsiT to recover the amount of expenses incurred in 
1839 and 1840, for the support of Edward Seaver, a pauper. 
The question, whether the pauper’s settlement was in Upton, 
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was submitted to the court on the following facts: Before Feb- — 
ruary 5th 1828, the pauper resided in Westborough, not having + 
a settlement in Upton. On that day he was put under guardian- 
ship as a spendthrift, by the judge of probate for the county of 
Worcester, on the complaint of the selectmen of Westborough. 
‘© 'The reason for having a guardian appointed was, that said 
Seaver, who was idle and intemperate, had become, or was about 
to become, entitled to a pension under the laws of the United — 
States, as a revolutionary soldier.”” Silas Wessou, one of said 
selectmen, was appointed the guardian. | 
On the 17th of May 1830, said guardian purchased, with the — 
money of said Seaver, a small house and an acre of land, in 
Upton, and paid $1250 therefor. The deed was taken by | , 
said guardian in the name of said Seaver as grantee, and it was — 
recorded on the 27th of March 1833. Seaver and his wife 
lived upon and occupied said land from the time when it was 
purchased, as aforesaid, until after the 4th of March 1834, — 
On that day, said guardian was discharged from his trust, and no — 
person has been appointed in his stead. 4 
Said Seaver, on the 9th of January 1835, conveyed said — 
house and land in satisfaction of his debts, and has owned no — 
property since. . 
It was agreed by the parties, that if Seaver had gained a set- 
tlement in Upton, the defendants should be defaulted, and judg- — 
ment be rendered against them for a certain sum and costs. 
Walcott, for the plaintiffs. | 
E. Washburn & E. R. Hoar, for the defendants. 
Wipe, J. The general question submitted by the agree- 
ment of the parties is, whether one Edward Seaver, a pauper, — 
for whose support this action is brought, had, at the time the 
expenses were incurred by the plaintiffs for his support, acquired — 
a legal settlement in the defendant town. It is admitted that 
according to St. 1821, c. 94, § 2, he gained such a settlement, © 
by living three years on an estate in that town, in which he had 
a freehold interest, or title in fee, provided the court should be 
of opinion, on the facts agreed, that the said pauper was not 
under such a legal disability, as to prevent him from coming 
within the said provision of that statute. 
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The objection is, that he was, during the time of his living on 
the said estate, under guardianship as a spendthrift ; and it is 
contended that he could not gain a settlement by occupying his 
estate while laboring under this disability. It is also objected that 
the estate, which was purchased by his guardian, and was con- 
veyed to his ward, did not .vest in him, because the guardian 
had no authority to change or alter the property of his ward. 

As to the first objection, we are of opinion that a person under 
guardianship as a spendthrift may gain a settlement, by living 
on hiz estate for the time required by the statute. In Granby 
iv. Amherst, 7 Mass. 1, it was decided that a mmor under guar- 
dianship might acquire a ‘settlement by the occupation of his 
lands for the space of two years, according to St. 1789, ¢. 14, 
§ 1 ; and that if the guardian occupied, or directed the occu- 
pation, for the use of the minor, the lands might still be consid- 
ered as in his personal occupation. In Orleans v. Chatham, 
2 Pick. 29, it was held that an estate of freehold or inheritance 
in trust was such an estate, that the cestui que trust might gain a 
settlement, by occupying it, under and according to the 4th 
mode in the St. of 1793, c. 34, § 2, although the legal estate 


” itis there said, ‘‘ had a 


was in the trustee. ‘‘ The pauper, 
right to the rents and profits, and it is within the intention of the 
statute that the town, enjoying the taxes on the land for a cer- 
tain length of time, should bear the burden of supporting the 
owner, if she afterwards needed their assistance.”? In Upton v. 
Northbridge, 15 Mass. 239, it is very clearly intimated, though 
not decided, that a non compos might acquire a settlement by 
occupying his estate ; and there is little doubt that such would 
have been the decision, if the case had required an opinion of 
_ the court on that question. Such a decision would seem to be 
in accordance with the reasoning of the court in the other cases 
referred to. But there is no similarity between the case of a 
non compos or insane person, and that of a spendthrift. The 
exclusive object of the statute, in authorizing the appointment 
of a guardian to the latter, is to prevent him from wasting his 
estate, and thereby exposing himself or his family to want, or 
the town, to which he may belong, to a charge for his or their 
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support and maintenance ; and he is not to be deprived of any 
of his rights and privileges, excepting such only as may be ne- 
cessary to effectuate the object of the statute, among which 
certainly is not included the right of acquiring a legal settlement. 

In support of the other objection, several cases were cited 
by the defendants’ counsel at the argument, by which it appears 
that it is an established rule in England not to allow the guar- 
dians of lunatics to vary or change their property so as to affect 
the succession to it. Prodgers v. Phrazier, 1 Vern. 9. Awd- 
ley v. Awdley, 2 Vern. 192. But the rule has no application 
to the present case ; for there it is expressly provided by statute 
that the king shall provide that the property of lunatics shall be 
safely kept, and that they and their household shall be main- 
tained with the profits thereof, and the residue kept to their use 
and be delivered to them when they shall come to their right 
minds ; so that in no wise is the property to be aliened, so as 
to affect the reversion to it. 1 Collinson on Lunacy, 91. Bac. — 
Ab. Idiots & Lunatics, C. a 

But we have no doubt that the guardian of a spendthrift has 
the power to dispose of the personal property of his ward, and 
to invest the proceeds in real estate, whereby the title will vest 
in the ward. Whether the ward may not, after his guardian 
has been discharged from his trust, avoid his proceedings, unless 
allowed by the supreme court of probate, as is provided by 
St. 1820, c. 54, § 3, is a question not raised in the present case. 

We are therefore of opinion that neither objection to the 
plaintiffs’ right of action can be maintained, and judgment is to - 
be rendered in their favor on default, according to the agreement 
of the parties. 


Defendants defaulted. 
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Isaac AprepLeTon & another vs. Timotrny Bascom & others. 


Two persons became sureties for another, between the 2d of April 1834 and the Ist of 
May 1836, and paid money for him after said lst of May. They then sued him for 
indemnity, in an action for money paid, recovered judgment against him, and com- 
mitted him to jail on execution. He gave bond for the liberty of the jail limits, ana 
forthwith went out of the town where the jail was situated. In an action on the 
bond, it was held that the judginent against him was recovered on the implied con- 
tract of indemnity made by him when the plaintiffs became his sureties, and therefore, 
that by Rev. Sts. c. 14, § 15, the jail limits to which he was entitled did not extend 
beyond the boundaries of the town in which the jail was situated, and that he had 
committed an escape. 

The implied promise of a principal to indemnify his sureties is regarded as made to 
them jointly and severally ; and when they jointly pay money for him, they may join 
in a suit against him, on such implied promise, for reimbursement. 


Tuts was an action of debt on a bond for the liberty of the 
prison limits, and was submitted to the court on the following 
facts: Timothy Bascom, one of the defendants, was adminis- 
trator of the estate of Clement Bascom, and the plaintiffs were 
his sureties on his administration bond, which they executed 
with him on the 3d of November 1835. On the 21st of April 
1840, the plaintiffs jointly paid $ 230 for said Timothy’s default, 
which they were bound to pay by reason of having been his sure- 
ties on said bond. 

At the December term, 1840, of the court of common pleas, 
the plaintiffs recovered judgment against said Timothy, in an 
action for money paid, the amount which they had paid, as 
aforesaid, by reason of his default. In that action, they filed a 
specification of their claim, setting forth that they demanded 
$ 230 paid by them on account of their having signed a bond as 
sureties of the said ‘Timothy as administrator of Clement Bas- 
com. Execution issued on said judgment, and said ‘Timothy 
was committed to the jail at Lowell, on the 23d of February 
1841, and on the same day he, and the other defendants, as-his 
sureties, executed the bond on which the present action was 
brought. Immediately after the execution of the bond, said 
Timothy went without the exterior limits of the city of Lowell, 
without the consent of the plaintiffs, and without being dis 
charged by law. He afterwards took the poor debtors’ oath. 

VOL. III. 12 
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J. G. Abbott, for the plaintiffs. The Rev. Sts. e. 14, § 13, ; 
provide, ‘‘ that in respect to all proceedings on executions Is- 
suing upon judgments, which have been or may be recovered on 
contracts made between the 2d of April 1834, and the day 
when this chapter shall go into effect as a law,” (May Ist 
1836,) ‘‘the limits of each jail yard shall be the boundaries of 
the town in which such jail is situated.”? ‘The question there- 
fore is this: Was the plaintiffs’ judgment against ‘Timothy Bas- 
com, upon which the execution issued, on which he was com- 
mitted to jail, recovered on a contract made between April Ist 
1834 and May Ist 1836? The plaintiffs insist that their judg- 
ment was recovered on the implied contract of indemnity, which 
was made by Bascom when they executed the administration 
bond as his sureties, on the 3d of November 1835. Chit. Con. 
(ist ed.) 179, 180. 3 Stark. Ev. 1386. Howe v. Ward, 
4 Greenl. 200. Gibbs v. Bryant, 1 Pick. 121. Wood v 
Leland, 1 Met. 389. No new contract of indemnity was im- 
plied by law when the plaintiffs paid money for Bascom, on the 
2ist of April 1840. Nor does their having sued him on a 
count for money paid alter the case. The form of action was 
immaterial. Besides ; the specification of their cause of action 
is to be taken as part of the count. . 

L. Williams, for the defendants. As the plaintiffs declared 
against Bascom on the implied promise which was raised on 
their payment of money for him, they cannot now say that the 
contract on which they recovered judgment was a contract made 
before the payment; and therefore he was entitled to the en- 
larged jail limits, viz. the whole county. Rev. Sts. e. 14, 913. 

The plaintiffs were several sureties, and a promise of indem- 
nity to them jointly was not implied when they became sureties. 
It was not until they jointly paid the money, that such a promise 
to them was implied. Osborne v. Harper, 5 East, 229. Kel- 
by v. Steel, 5 Esp. R. 194. Doremus v. Selden, 19 Johns. 
213. Day v. Swann, 1 Shepley, 165. 

Wipe, J. This is an action of debt on a bond given for 
the liberty of the prison limits, and the question is, whether the 
principal in the bond, after the giving of said bond, committed 
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an escape, by going without the prison limits. And this depends on 
ascertaining the time when the contract was made, on which the 
judgment was recovered, upon which the execution issued, by 
virtue of which the said principal in the bond was committed to 
prison. ‘Lhe said judgment was recovered in an action for 
money paid by the plaintiffs, and which they were obliged to 
pay, for said principal, by reason of his breach of the condi- 
tion of an administration bond, which they had executed as his 
sureties. 

The action was founded on an implied promise ; and the ques- 
tion is reduced to this, whether the promise was implied by law at 
the time when the plaintiffs became sureties, or not until they 
paid the money, when their right of action against the defendant 
first accrued. And we think it is well settled, that when a sure- 
ty becomes bound for his principal and at his request, the law 
implies a promise of indemnity by the principal to the surety to 
repay the latter all the money he may be compelled to pay the 
creditor in consequence of his assumed liability. So the law is 
laid down in Wood v. Leland, 1 Met. 389; and so it was de- 
cided in Gibbs v. Bryant, 1 Pick. 121; in Toussaint v. Mar- 
tinnant, 2 ‘I’. R. 104; in Howe v. Ward, 4 Greenl. 200; and 
in many other cases. In Gibbs v. Bryant, there had been given 
a written promise of indemnity, and the court say that ‘‘ the 
written contract produced contained nothing more than what the 
law would imply.”” And so the law has been well settled for a 
long time, although in ancient times no action at law could be 
maintained where a surety had paid the debt of his principal ; the 
only remedy being to be had in a court of equity. \ But very 
many equity principles have been adopted by courts of law in 
modern times, allowing actions to be maintained on implied 
promises by the party to do what justice and equity require to 
be done, where there is no express contract. And the implied 
promise of indemnity in the present case must be considered as 
made at the time when the plaintiffs became responsible to the 
creditor on the bond. ‘The plaintiffs’ liability was the consider- 
ation of the principal’s implied promise of indemnity, and the 
promise must be considered as made at the time when that lia- 
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bility was assumed. And the plaintiffs, when they paid the | 


money, might have declared on said implied promise, or for 


money paid, in common form, as the declaration was. The 
tine of making the contract is not to be determined by the form 
of tue action. 

The other objection made by the defendants’ counsel is, that 
the law does not imply a promise to the plaintiffs jointly ; and 
the case of Gould v. Gould, 8 Cow. 168, seems to countenance 
this objection. But a more reasonable doctrine is maintained in 
other cases : Osborne v. Harper, 5 East, 225. Pearson v. Par- 
ker, 3 N. Hamp. 366. Jewett v. Cornforth, 3 Greenl. 107. Ac- 
cording to the decisions in these cases, when money is paid by 
two or more sureties jointly for the principal, or when the money 
paid is raised on their joint credit, their proper remedy for reim- 
bursement is a joint action; but if they pay separately, then’ 
their proper remedy is by separate action, and a joint action 
cannot be maintained. In either case, however, the action 
whether joint or several, is founded on the promise of indemnity 
expressly or impliedly made at the time when the sureties first 
became bound. When a promise is implied by law, such a 
promise is implied as will give to the party, who may suffer dam- 
age by the breach of it, a suitable and proper remedy. We 
consider, therefore, the promise of Bascom, to indemnify his — 
sureties, as made to them jointly and severally ; and as it ap- 
pears that they paid the money, which they became liable to pay, — 
jointly, they were well entitled to a joint action against him 
for reimbursement. . 

Judgment for the plaintiffs. 


- 
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Wixtiiam Leacu & others vs. Davip Hitut & others. 


Where two or more joint creditors, who commit their debtor in’ execution, have the 
same place of abode, it is a sufficient service of a citation, giving them notice of his 
intention to take the poor debtors’ oath, if the officer leaves one attested copy of such 
citation at that place. And where an officer maxes return on a Citation issued to two 
or more joint execution creditors, that le has served the same by leaving an attested 
copy thereof at their Jast and usual place of abode, it must be taken as true, that they 
had the same place of abode. 

Where a citation to a creditor, giving him notice that his debtor intends to take tae 
poor debtors’ oath, is accurate in all particulars, except that it states the costs of suit 
to be twenty-five cents (the charge for the writ of execution) more than they are re- 
cited to be in the execution, the magistrates are authorized to discharge the debtor, 
on his taking such oath. 


Dest on a bond for the liberty of the prison limits. Ihe 
parties submitted the case to the court on the following facts : 

The principal obligor, D. Hill, was committed to the jail in 
Lowell, on an execution which issued on a judgment recovered 
against him by the plaintiffs for the sum of $ 427-44 damage, 
and $22-28 costs. ‘The costs of commitment were $9°63. 
The bond was in the penal sum of $ 919-20, being double the 
amount of the three sums abovementioned, and of 25 cents for 
the writ of execution ; and it was conditioned as required by the 
Rev. Sts. c. 97, § 63. 

A citation was issued to the plaintiffs, (three in number,) giving 
them notice that said Hill was desirous of taking the benefit of 
the law for the relief of poor debtors, and that .a certain day 
was appointed for his examination and for administering to him 
the poor debtors’ oath. -This citation rightly described the ex- 
ecution, except that it stated the costs to be $ 22-53, instead of 
$ 22°28. ‘The return of the officer, who served the citation, 
was thus: ‘* Suffolk ss. Boston, June 12th, 1839. TI this day 
served the above citation on the abovenamed creditors, by leav 
ing a true and attested copy of the above at their last and usual 
place of abode.” 

On the day appointed therefor in said citation, the poor debt- 
ors’ oath was administered to said Hill by two justices of the 
peace and of the quorum, who made and signed a certificate, in 
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regular form, that he had caused the creditors, at whose suit he 
was confined, to be notified according to law, &c. The credi- 
tors (the plaintiffs) were not present before said justices, either 
ptrsonally or by attorney. 

J. G. Abhott, for the plaintiffs. 

Corliss, for the defendants. 

Wipe, J. The general question on which the decision of 
this case depends is, whether Hill, the principal obligor in the 
bond sued, did, after giving said bond, go without the prison 
limits without being first lawfully discharged. 

The first objection made to the validity of the discharge 1s, 


that there was no legal and sufficient notice given to the plaintiffs — 


of the said Hill’s intention to take the benefit of the poor 
debtors’ oath. The return of the officer sets forth that he had 
served the citation to appear, &c. on the plaintiffs, ‘* by leaving 
a true and attested copy of the above at their last and usual 
place of abode.”’ It is objected, that a copy ought to have been 
left at the last and usual place of abode of each of the plaintiffs, 
or that the citation ought to have been read to each, as the 


statute directs ; and the case of Putnam v. Longley, 11 Pick. 


487, is relied on in support of the objection. But there is a 
material distinction between the returns of the officers in that 
case and in this. In that case, the service was made on one of 


the plaintiffs named inthe return of the officer, and there was no 


other service. In the present case, the officer returns that he 
had served the citation on all the plaintiffs, and this must be 
taken to be true ; and the only question is, whether one copy, 
left at the last and usual place of abode of all the plaintiffs, would 
be a good service. And there can be no doubt that it would be. 
If they had the same place of abode, there could be no reason 
to require the officer to leave three copies. Whether the plain- 
tiffs had, at the time of the service, the same place of abode or 
not, is a question that cannot now be inquired into. ‘The return 
must be taken to be true, unless it contains some repugnancy. 
If the fact certified may be true, it is to be so taken and consid- 


ered ; anc. parol evidence to prove its falsity is inadmissible, exe 


cept in a suit against the officer for a false return. 


— 
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Another objection made to the sufliciency of the notice is, 
that the citation does not correctly describe the judgment on 
which execution issued. In the citation, it is described as being 
for $427°44 damages, and $ 22°53 costs of suit; and in the 
bond it is described, rightly as it is said, for the same sum dam- 
age, and $ 22°28 costs of suit. This is a slight inaccuracy, but 
there is no substantial variance. ‘The only difference is, that 
the citation includes 25 cents for the execution, which the bond 
does not. ‘The plaintifis could not have been misled by such a 
slight verbal inaccuracy. If the citation had described the 
|judgment as it was described in the bond, and had added ‘* with 
25 cents more for the execution,’’ there would have been no 
material variance, for the identity could not be doubted. And 
such, substantially, is the description of the judgment contained 
in the citation. 
ald Judgment for the defendants 


IsrarL Hunt vs. Crarissa Hunt. 


A title by disseizin is a good and sufficient title for the demandant in a writ of right, if 
the tenant cannot show a better title. 

Darrein seizin is a good plea and defence to a writ of right. 

Where a father was insane, and one of his sons, who had left his house, returned and 
took charge of his farm, with the acquiescence of the mother and the rest of the 
fainily, for several years, and until the father’s death ; it was held, that the father 
continued seized while he lived, and that the taking of the profits of the farm by the 
son must be considered as for the use and benefit of the father. 

Whiere a son, who had taken charge of his father’s farm for several years next preced- 
ing the father’s death, without disseizing him, continued in possession thereof’ thirty 
years afterwards, and then devised the same to his wife and died ; it was held thut 
the other heirs of the father were entitled to maintain a writ of right against the de- 
visee to recover their portions of the estate ; and that there was no legal presumption, 
froin these facts, that the other heirs had made any grant of their right to the devisor. 


Wait or Rieut, dated December 30th, 1839, to recover 
an undivided fourth part of about seventy acres of land in 
Tewssbury. ‘The demandant counted on the seizin of John 
Hunt, his father, within forty years. Plea, the general issue, 
with a prayer for an inquiry as to the seizin of John Hunt. 
Trial before the chief justice, who reported the case as follows .. 
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It was proved or admitted, that the demandant is the son ot 


John and Lydia Hunt, both of whom died on the demanded 
premises. The said John Hunt died August 10th, 1807, 
aged 87 years, and the said Lydia died in 1814, aged $2 
years. The said John and Lydia left lawful issue, four children, 
viz. -1. Paul, who was born in 1754, who lived in Andover, and 
died about 1532: 2. Israel, the demandant, born in 1758, who 
for the last 40 years has lived at Nashua in the State of New 
Han.pshire : 3. Ebenezer, born in 1761, and who, for more 


than 50 years before his death, lived on the demanded premises, 
and died in 1839, without issue: 4. Lydia, born in 1769, and — 


who more than 40 years ago married one Sawtell, and lived in 
Townsend, and who died in 1888 or 1839. 

The said John and Lydia Hunt, the parents, both died intes- 
tate, and no administration was taken upon the estate of either 
of them. 

The demandant offered no evidence of any record title in 
John Hunt, the father, but to prove a title and seizin in him, 
called as witnesses : 7 

1. Jonathan Hunt, aged 81 years, who testified, that he was 
the son of Nathaniel Hunt, who was the brother of John Hunt ; 
that he lived in the immediate vicinity, on the next farm, at his 
father, Nathaniel Hunt’s, and knew the said Paul, Israel, and 


Ebenezer, when they were boys; that as early as he could re- _ 


member, his uncle John lived on the farm, with his wife and — 
the boys, and that he lived there until he died ; that sometimes — 
he was insane and sometimes regular ; that at the times when he 


was well, he carried on the farm, and saw to the business him- 


self, and managed well. His children were most of the time at 
home, and when under age they worked on the farm. When 
he was not regular, his wife took care of the farm. His son 
Ebenezer went to Ackworth when he was young, bought a farm 
there, and stayed two or three years, and then returned. The — 
father remained on his own farm, and Israel (the demandant) — 
took care of it whilst Ebenezer was gone. Paul Hunt was there a. 
several years, but the witness did not know that he saw him 
chere after Ebenezer came back from Ackworth. Ebenezer mar- — 
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ried soon after he returned, viz. in 1796. Lydia Hunt, the daugh- 
ter, married Sawtell about the year 1798. Israel (the demandant) 
was inarried about 1794, and lived in Dracut, and then in Nash- 
ua. After Ebenezer returned, he had the principal management 
of the farm. The father occasionally did some work, but was 
often insane and incapable of doing business. Ebenezer remain- 
ed on the farm after his father died, until his own death. The 
witness believed that Israel (the demandant) remained on the 
farm sometime after Iubenezer came back, and that they lived 
there together. 

2. Betsey Bailey, aged 72 years, deposed, that she was the 
daughter of the said Nathaniel Hunt, and lived in the house next 
to the demanded premises ; that John Hunt lived on the farm 
until his death ; that ‘‘ they carried on the farm amongst them ; 
that is, when John Hunt was unable to work, his wife and chil- 
dren carried it on ;”’ that after Ebenezer Hunt came there, they 
used to eat together as one family ; that from her earliest recol- 
lection, her uncle John Hunt was most of the time insane ; that 
Ebenezer Hunt was twice married, and when he was in prepar- 
ation for his first marriage, he built an additional room at one 
end of the house. Ebenezer Hunt, when he died, had a large 
property — three or four farms— besides this farm. 

This witness also deposed, that John Hunt and Lydia Hunt 
lived on the farm until their respective deaths, and that she had 
no reason to doubt that Ebenezer did all he could to make them 
both as comfortable as they could be. She furthermore depos- 
ed, that Israel (the demandant) frequently visited Ebenezer 
while he lived on the farm. 

3. Jonathan Butman, 70 years old, testified to the same facts 
substanually, as stated by the preceding witnesses ; and also, that 
he believed he had seen Israel Hunt at work on the farm after 
Ebenezer returned from Ackworth. 

The tenant, to establish her title, gave in evidence the will of 
Ebenezer Hunt, dated August 1839, duly proved and allowed, 
whereby he devised the whole of his real estate to the tenant, 
who is his widow ; and she then proved, that from the death of 
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John, in 1807, said Ebenezer had been in the sole and exclusive 
occupation of the premises. And there was no evidence that 
any of the other children ever made any claim to a share of 
the demanded premises, until since the death of Ebenezer 
Hunt in 1839. 

The tenant then called sundry witnesses. 

1. William Rogers, aged 62 years, testified that he lived with- 
in one and a half miles of the farm, and had for 50 years been 
acquainted with Ebenezer Hunt and the farm; that Ebenezer 
occupied the farm as other people did their farms— worked 
and sold the produce: His father and mother were there till 
their deaths. ‘The farm was taxed, when the witness knew any 
thing about it, to Ebenezer Hunt: He never knew it taxed 
to any one else. Several years whilst Ebenezer was on the 
place, John Hunt, his father, was roving abroad. Ebenézer 
took care of his father and mother. Israel and Paul did not 
take care of them after Ebenezer lived on the farm. 

In 1796, Ebenezer made an addition to the house. The 
value of the estate was then small compared with its present 
value ; not worth more than $1000. He afterwards built a 
barn. When the house was repaired, Ebenezer had the appar- 
ent general charge of the farm. 

2. Samuel Hardy, aged 60 years, testified that he assist- 
ed in building the barn, and was employed and paid by Ebene- 
zer. It was built in 1805 or 1806, while John Hunt was alive 
Ebenezer had the management of the farm, and the witness 
never knew any one else to claim it. 

3. Oliver Clark, 61 years old, testified that he had always lived 
within halfa mile of the farm in question, and that Ebenezer 
Hunt had been the principal occupant of it for 45 years. 

4. James Kelley, 75 years old, testified that he had known 
Ebenezer Hunt, and the farm in dispute, ever since he could re- 
collect ; that he was employed by Ebenezer, and paid by him 
for working on the house when an addition was made to it, and 
also for other work done previously and afterwards. The wit- 
ness remembered the time when Ebenezer came from Ackworth, 
and believed it to be between 50 and 60 years ago. He occu- 
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pied the farm after that time, and varried it on until he died. 
When he came back from Ackworth, his father was delirious. 
He used to be two or three years crazy, running about; and 
then two or three years still, saying nothing. He was not able, 
the last part of his life, to take care of himself. Before Eben- 
ezer returned, his father used to be put into confinement; but 
not afterwards. 

5. Philip Rogers, 80 years old, testified that he had known 
the Hunts nearly 70 years ; he knew when Ebenezer came back, 
and that he was at Ackworth two or three years, and when he 
returned, he took possession of the farm and occupied it until 
he died. John Rogers, 85 years old, Edward Wood, 71 years 
old, Eldad Worcester, 78 years old, and Dudiey Marston, 59 
years old, also testified to the same facts, substantially as stated 
by the other witnesses introduced by the tenant, respecting the 
occupation of the farm during the last fifty years. 

The witnesses for the tenant, on cross-examination, all stated, 
that as long ago as they could recollect, John Hunt, together 
with his wife and children, lived on the demanded premises. 
That John Hunt was insane at times, and that the farm was 
carried on by the family. Nearly all of said witnesses knew 
John Hunt when his children were boys, and they testified that 
evér since they knew him, he had lived on the farm ; and that 
he continued there till he died. 

The evidence on both sides being all in, and several objections 
to the demandant’s right to recover being ruled in his favor, 
for the purposes of this trial, a verdict was taken for the de- 
mandant, by consent, subject to the opinion of the whole court, 
upon the facts and evidence to be reported, and all such just 
inferences as may be drawn from them. 

If the court are of opinion, upon the whole case, that the 
demandant is not entitled to recover, the verdict to be set 
aside and the demandant to be nonsuit. If the court are of 
opinion upon the whole case, that the demandant has the bette: 
right, then judgment to be entered on the verdict for the de 
mandant; or if after deciding the said questions of law, the 
court are of opinion that it ought to be left to a jury, upon the 
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questions of fact, to find whether the demandant’s ancestor was 
seized, or whether he was disseized by Ebenezer Hunt in his life- 
time, or whether there is proper and competent evidence, from 
which the jury might infer a non-appearing deed or other good 
litle to the said Ebenezer Hunt, or any other agreement or other 
fact, from which the tenant can derive and show a better right 
and title than the demandant ; then the verdict to be set aside 
and a new trial ordered. 

Robinson, for the tenant. There is no record evidence of 
title in John Hunt. His seizin was inquired into under the no- 
tice attached to the plea of the general issue. ‘The exclusive 
possession of Ebenezer, from 1807 till his death, gives the 
tevant the three first stages or degrees of a perfect title, viz. 
possession, apparent right of possession, and actual right of 
possession. ‘I’his is a strong presumption of the right of prop- 
erty in the tenant, and she ought not to be deprived of this title, 
unless on very clear proof of the mere right of the demandant. 
2 Bl. Com. 195-198. 3 Bl. Com. 178, 190, 191. | 

What title has the demandant shown ? Admitting that it ts 
proved that the demandant’s father lived on the farm 40 years, 
from 1767 to 1807, and that this possession is presumptive evi- 
dence of a seizin in fee; still it is but a presumption of title, 
because he might, for aught that appears, have been tenant for 
life, for years, or by the curtesy. His possession was not long 
enough to give him the absolute right of possession ; because, 
before St. 1807, c. 75, fifty years’ possession was necessary to 
give such right. ‘The demandant, therefore, has not shown so 
high a degree of title as the tenant. There is, then, presump- 
tion against presumption: Presumption in favor of the tenant — 
— possession, apparent right of possession, and actual right of 
possession. Presumption in favor of the demandant — posses- 
sion and apparent right of possession only. ‘The tenant has the . 
stronger presumption. Jayne v. Price, 5 Taunt. 326. 8S. C. 
1 Marsh. 68. 2 Stark. Ev. 522, note (k). Stearns on Real 
Actions, 385. Doe v. Cooke, 7 Bing. 346. | 

Mere possession is sufficient to maintain a writ of right against 
a tenant who can show uothing better ; and the prior possession 
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will prevail.. But can mere prior possession, say for one year, 
prevail over a subsequent possession of thirty years? Such 
a doctrine is repugnant to the whole theory of real actions. 

It is necessary to aver, in a writ of right, thatthe demandant, 
or his ancestor, was seized in his demesne as of fee and right. 
Dowland v. Slade, 5 Kast, 272. ‘The issue is, which party 
has the better right. Arnold v. Arnold, 17 Pick. 4. This 
doctrine of the different degrees of*title, and different degrees 
of presumption, and different kinds of proof to enable the de- 
mandant to recover, is supported, not only by the above cases, 
and by the best elementary writers, but results from the theory 
of real actions. Co. Lit. 239 a, note (155). 3 Bl. Com. 176, 
Chitty’s note. ‘The demandant, not having shown so high a 
degree of title as the tenant, ought not to recover. 

There is no evidence of a taking of esplees by the deman- 
dant’s ancestor. ‘This indeed is mere evidence of title, and not 
necessary where a record title is shown. But where there is 
no record title, as in this case, the taking of esplees ought to 
be proved, as that is necessary to establish possession. And it 
must be shown that the ancestor took esplees, if there were any, 
within forty years. Widdowson v. Earl of Harrington, 1 Jac. 
& Walk. 547, 548. Dumsday v. Hughes, 3 Bing. N. R. 489. 
S. C. 4 Scott, 209. 

It was not necessary that there should have been an actual 
amotion of John Hunt, in order to prevent his taking esplees. 
Clapp v. Bromagham, 9 Cow. 553. La Frombois v. Jackson, 
8 Cow. 590. 

Where thirty years run against the ancestor, the heirs are 
barred, because no right descends. 1 Preston’s Abstracts, 266. 
2 ib. 347. 

Darrein seizin is a good bar to a writ of right. Jackson on 
Real Actions, 285-287. So that if the demandant asserts 
that he is disseized only at his election, he cannot maintain this 
writ. 

Shorter subsequent possession is stronger than longer prior 
possession. Smith v. Lorrillard, 10 Johns. 338. Jackson v 
Hubble, 1 Cow. 613. Jackson v. Denn, 5 Cow. 200. 
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It is to be presumed, if necessary to the tenant’s defence, 
that Ebenezer obtained a title by grant. Ricard vy. Williams, 
7 Wheat. 109. Doe v. Prosser, Cowp. 217. Jackson v. 
Whitbeck, 6 Cow. 632. 3 Stark. Ev. 1201, & seq. White 
v. Loring, 24 Pick. 319. Melvin v. Proprietors &c. 17 
Pick, 265. 

Farley & R. G. Colby, for the demandant. ‘The deman- 
dant rests his claim on the’ possession of John Hunt for more 
than forty years. Actual possession is prima facte evidence of 
.2 legal seizin. Per Parsons, C. J. 7 Mass. 199. 8S. P. 15 
Mass. 213. As no title deeds appear, the prior possession of 
John is stronger evidence of seizin than the subsequent posses- 
sion of Ebenezer. JM‘Cobb v. Hearndell, 4 Dane Ab. 19. 
Nase v. Peck, 3 Johns. Cas. 128. See also Bul. N. P. 103. 
Stearns on Real Actions, 241, 242. Stokes v. Berry, 2 Salk. 
421. Denn v. Barnard, Cowp. 595. Green v. Watkins, 
7 Wheat. 27. 

John Hunt continued seized until his death. Seizin is pre- 
sumed to continue, unless the contrary is proved.. Plowd. 193. 
431. Proprietors of Kennebeck Purchase v. Springer, 4 Mass. 
417, 418. - The possession of the premises, after Ebenezer — 
returned from Ackworth, was, at the most, a joint or mixed pos- 
session. ‘I'here was no exclusive possession by Ebenezer, and 
of course no disseizin of the father. 4 Mass. ubi sup. Wal- 
dron v. Tuttle, 4 N. Hamp. 376. 

There is no presumption of a grant from the father while he 
Was insane ; and a grant from the other heirs is not to be pre- 
sumed within the time when the statute of limitations attaches. 
Ricard v. Williams, 7 Wheat. 110. Mathews on Presump. 
Ev. 16. Lapse of time is the cause for resorting to a writ of 
right ; and in almost every case, a grant might be as well pre- — 
sumed as in this. | 

Choate replied. | 

Wipe, J. This is a writ of right, in which the demandant 
demands possession of an undivided fourth part of a certain 
tract of land described in the writ. The action was commenced 
in the year 1839, before the limitation of real actions by the 
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Rev. Sts. c. 119, took effect. ‘The demandant counts on the 
seizin of John Hunt, his father, within forty years before the 
commencement of the action ; and the first question to be de- 
cided is, whether the seizin of John Hunt is satisfactorily 
proved by the evidence reported. No record ttle in John Hunt, 
nor in any other person, was produced at the trial ; but it was 
proved by sundry aged witnesses, that from seventy to eighty 
years since, and as far back as the memory of any of the wit- 
nesses extended, the farm in question was in the possession and 
occupation of the said John Hunt; that he lived on it with 
| his wife and children, taking the profits, and continued his resi- 
dence there, until his death in 1807. ‘here is no evidence of 
any prior possession or elder title ; and it cannot be doubted 
that proof of such an ancient and long continued possession and | 
occupation is yood prima facie evidence of a seizin in fee sim- 
ple. Ina writ of right, as well as in a writ of entry, a title by 
disseizin is a good and sufficient title, unless a better can be 
shown by the tenant. Lit. § 478. If, then, John Hunt had no 
better title, he had a good title by disseizin ; for we consider the 
evidence as establishing the fact beyond controversy, that he was 
‘in possession of the premises for more than forty years, and died 
seized ; for there is no proof that he was disseized by his son 
Ebenezer, under whom the tenant claims. His possession was 
not adverse, and must be presumed to be under his father ; and 
if he had concurrent possession with his father, that certainly 
would not constitute a disseizin. 

It has been objected, that since the time when Ebenezer first 
began to take the principal management of the farm, the esplees 
were taken by him ; but considering him as occupying under his 
father, this is not a valid objection. The taking by the tenant 
is the taking by the landlord. 4 Dane Ab. 29, 30. And from 
the whole evidence, there can be no question that the possession 
or occupation by Ebenezer was by the permission of his father, 
so far as he was capable of giving permission, and with the ac- 
quiescence of his mother and the rest of the family. We are 
of opinion, therefore, that the seizin of John Hunt continued up 
to the time of his death, and that during his lifetime, the profits 
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of his farm must be considered as taken by him, or for his use 
and benefit. 

The next question to be determined is, whether Ebenezer 
Hunt had, after the death of his father, gained a good title by dis- 
seizin. He continued in the possession of the premises for more 
than thirty years after that event ; and the tenant’s counsel con- 
tend that he thereby gained a good title, by disseizin, against the 
other children and heirs of John Hunt. ‘This question involves 
another, namely, whether the plea of darrein seizin is a good 
plea ina writ of right. ‘This is said to be doubtful; but the 
grounds of doubt do not seem to be stated with precision, nor 
to be satisfactory. Roscoe, in his Treatise on Real Actions, 
Vol. I. p. 206, says, that ‘* the reason given against such a 
plea is, that the tenant may tender the demi-mark, and have the 
ancestor’s seizin inquired into.’? .This reason for the doubt is 
not stated by Judge Jackson, in his Treatise on Real Actions, 
p- 285; and, upon the authorities, the doubt does not seem to 
rest on any reasonable and substantial ground. In the writ of 
mort d’ ancestor, in formedon in the, descender, in nuper obiit, and’ 
in a writ of cosinage, as well as in a writ of entry, it is a good 
plea that the demandant himself was seized after the death of the » 
ancestor. Roscoe, ubi sup. And we think, notwithstanding the 
doubts suggested, that it is a good plea or defence in a writ of 
right. The tenant, however, has failed to make out any such 
defence. ‘There is no evidence that the demandant ever entered 
the premises after the death of his father, and became actually 
seized of his share therein ; and before the revised statutes, he 
could not maintain an action, counting on his own seizin. In a 
writ of entry, or a writ of right, the demandant must count on 
an actual seizin, and a seizin in law is insufficient. Belore entry 
by the heir, after the death of the ancestor, or an equivalent act, 
he cannot maintain an action of trespass, or writ of entry on his 
own seizin, unless the land be vacant and unoccupied. Plowd. 
142. 2 Rol. Ab. 553. Wells v. Prince, 4 Mass. 67. Dally v. 
King, 1 H. B. 1. Bac. Ab. Trespass, E. 3. 

The law, in relation to the question under consideration, is 
correctly stated in 2 Preston’s Abstracts, 345. ‘* The writ of 
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entry sur abatement,” he says, ‘‘ must necessarily be grounded 
on the seizin of the ancestor ; and therefore fifty years is the 
limitation within which a writ of entry sur abatement must be 
brought. It does not seem to have ever been supposed that the 
disseizin was to the heir, so as to bar him, unless he should bring 
his action within thirty years.”’? Nor can it be maintained, as a 
ground of defence, that by the entry of Ebenezer Hunt, after 
the death of his father, all the heirs became actually seized ; be- 
cause, unless his entry was adverse to the claims of the other 
heirs, there is no evidence of a disseizin ; and on that ground 
the defence fails. 

The remaining ground of defence in support of the tenant’s 
title, and that on which his counsel seem principally to rely, is 
the presumption, arising from the long possession of Ebenezer 
Hunt, that the premises were conveyed to him by his father, or . 
that the other children and heirs have relinquished their shares 
therein to him, since the death of their father. As to the pre- 
sumption of a deed from the father, we think there is clearly 
no ground on which it can be maintained. Nor was it much re- 
lied on at the argument. ‘The father had not the mental capaci- 
ty to make a legal conveyance of his property, or any other 
binding contract ; and the occupation of Ebenezer with his father 
is no ground for the presumption of a conveyance from him, had 
he been of a capacity to make a legal conveyance. Ebenezer, 
for a number of years before his father’s death, had the principal 
but not the sole management of the farm, as the demandant had, 
before the return of Ebenezer from Ackworth ; but the father 
aud the mother assisted. ‘This joint or mixed possession and 
occupation is certainly no foundation for the presumption of a 
grant. 

The question then is reduced to this, namely, whether the 
possession of Ebenezer, after the death of his father, is a suffi- 
cient foundation for the presumption of a grant or release from 
the other children. It must be admitted that there is no legal 
or artificial presumption of any such grant. ‘‘ In general,” as 
remarked by Story, J. in Ricard v. Williams, 7 Wheat. 110, 
‘it is the policy of courts of law, to limit the presumption of 
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grants to periods analogous to those of the statute of limitations, 


in cases where the statute does not apply. But where the stat- 
ute applies, it constitutes ordinarily a sufficient title or defence.” 


So Lord Mansfield says, in Eldridge v. Knott, Cowp. 216, 


‘¢there is no instance of setting up any length of time within the 


limitation fixed by the statute, as a bar to the demand.” And _ 


so Aston, J. remarked, in the same case, that mere length of 
time, unaccompanied with other circumstances, ought not to alter 
the limitation fixed by the statute, and set up another. If the 
law were otherwise, it would effectually alter and do away with 
the intended operation of the statute of limitations. ‘That im- 
pliedly declares, that in a writ of right no disseizin or adverse 
possession shall be a bar unless it continues for forty years. 
Now in the present case there are no circumstances super- 
added to the adverse possession of Ebenezer Hunt—if his 
possession were adverse — leading to the conviction or belief 
that he ever had a grant from the other children and heirs. On 
the contrary, the circumstances, which were proved, rather tend 
to weaken the presumption of any such grant. ‘There would 
have been more reason for the presumption, if the occupation 
had been by a stranger. Ebenezer had a right to continue his 
occupation as one of the heirs ; and there is no clear proof that 
his occupation was intended to be adverse to the claims of the 


other heirs. He had made considerable advances during the 


life of his father, in repairing the house, building a barn, and for 
other expenses, for which he expected, probably, to be reim- 
bursed from the profits of the farm.. ‘To this the other heirs 
could not reasonably object. And this may account for their 
forbearance to claim any share of the profits. Another cireum- 
stance, suggested hy the demandant’s counsel, might have some 
influence to prevent them from interposing any such claim. It 
appeared that Ebenezer had acquired a large estate, which his 
brothers and his sister might reasonably expect to inherit ; and if 
so, they might have been unwilling to advance claims that perhaps 
might give offence. But whether these suppositions are probable 
or not, we think there is no evidence to warrant the inference, 
that a conveyance to Ebenezer from the other heirs has ever been 


OCTOBER TERM 1841. 187 


Hm ee 


Russell v. Hoar, Administrator. 


made. ‘The probability of such an act is not sufficient. The 
evidence to support a natural presumption of a fact must be such 
as to lead the mind to a conscientious belief of its existence, be- 
yond a reasonable doubt. ‘This the evidence in the present case 
fails to do ; and, as it seems to us, it fails to establish a reason- 
able probability of any such conveyance as is set up by the ten- 
ant to defeat the demandant’s right. That right is not barred by 
the statute of limitations, and ought not, therefore, to be de- 
feated by any presumption or inference not supperted by con- 
vincing and satisfactory evidence. 
Judgment on the verdict. 


——_ 


Brapvrorp RussExu vs. SamueL Hoar, Administrator. 


By the Rev, Sts. c. 64, § 14, when a sole executor or administrator dies before he has 
fully administered the estate, the next of kin of the deceased have no right to claim 
administration de bonis non, but the judge of probate may grant such administration 
to any suitable person. 

A testator, in 1807, devised to his wife the improvement of his real estate, and the in- 
come of one third of his personal property, during her widowhood, and no longer 3 
and gave her, in case of her marrying again, one sixth of his personal property abso- 
lutely. He bequeathed two thirds of his personal property to his children, and made 
no further disposition of his real or personal estate : Held, that under Sz. 105, c. 90, 
the reversion in the real estate descended, immediately upon the testator’s death, to 
his surviving children, and that one third of the personal property vested in them, at 
the same time, subject to the bequest to the widow. 


Tuts was an appeal from a decree of the judge of probate, 
denying the prayer of the appellant’s petition to be appointed ad- 
ministrator de bonis non, with the will annexed, upon the estate 
of Jonathan Heywood, late of Concord. 

The case was submitted to the court upon the following state- 
ment of facts: The said Jonathan Heywood made his last will 
on the 4th of May 1807. ‘The disposition thereby made of his 
property was thus: ‘‘1. I give to my wife Mary all my house- 
hold furniture. 2. I give and devise to my said wife the im- 
provement of all my real estate in Concord and Lincoln, so long 
as she remains my widow, and no longer. I further will and order 
my executor to pay annually to my mother, Zeruiah Hevwood, 
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the interest of $ 1000, during her life ; the same to be paid her 
by my executor at such periods as he may think proper. And 
I further will that my wife have the income of one third part of 
ail my personal estate (after my just debts, funeral charges, and 
the legacy, by this will given to my mother, are paid) for and 
during the ume she shall remain my widow, and no longer ; and 
should she intermarry with any other man, it is my will that she 
have one sixth part of my personal estate, as aforesaid, abso- 
lutely. And it is further my will, that the other two thirds of 
my personal estate, as aforesaid, be equally divided between my 
two daughters, Mary and Martha, and that my said daughters 
come into possession thereof at.the age of twenty-one years, or 
sooner, if they marry before they arrive at that age.” 

The testator appointed Abiel Heywood to be his executor, 
whom he also desired to be guardian of his children, and to edu- 
cate them suitably to their condition in life. 

In September 1807, the said testator died, leaving personal 
property to several thousands of dollars, after the payment of 
his debts, the expenses attending his decease, and the specific 
legacy given to his wife, and the legacy to his mother. His wife, 
mother, and his two daughters, beforenamed, who were his only 
children, survived him. He left no father nor brother. His only 
sister, Sarah Russell, wife of Abner Russell and mother of the 
appellant, survived him. Said will was duly proved and allowed 
by the probate court, on the 7th of October 1807, and the said 
Mary, the testator’s widow, then in writing accepted the provis- 
1on therein made for her; and the said Abiel, the executor 
therein named, accepted the trust, gave bond, and returned an 
inventory, but never settled an account of his administration. 

The testator’s daughter Martha died in December 1807, and 
his daughter Mary in November 1812, both under twenty-one 
years of age, and neither having been married. His mother died 
on the 18th of May 1812. His widow, Mary Heywood, died 
on the 7th of March 1841, intestate, and Mr. Hoar, the ap- 
pellee, has been appointed administrator of her estate. Said 
Abiel Heywood, the executor, died intestate in the year 1839, 
and Lucy Heywood, his widow, has been appointed administra- 
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trix of his estate. Said Abner Russell, father of the appellant, 
died on the 25th of January 1830, and said Sarah Russell, his 
widow, died on the 3d of July 1839, intestate, and no adminis- 
trator of her estate has been appointed. The appellant is their 
oldest child, and their children are the next of kin and heirs at 
law of said Jonathan Heywood, living at the decease of said 
Mary Heywood, his widow. 

It was agreed by the parties, that the abovementioned decree 
of the judge of probate should be reversed, if, in the opinion of 
the court, the appellant has any interest in the estate of said 
Jonathan Heywood, or is entitled to administration de bonis non, 
with the will annexed, on his estate: Otherwise, that the de- 
cree should be affirmed. 

Farley & Mellen, for the appellant, argued that one third of 
the testator’s personal property, which was given to his widow 
for life, descended to the children of Mrs. Russell, his sister, on 
the widow’s decease. Until her decease, the interest in that 
third part was contingent. One third also of the legacy given 
to the testator’s mother belongs to Mrs. Russell’s children ; the 
other two thirds having gone to the daughter that survived her 
grandmother. Dingley v. Dingley, 5 Mass. 535. Allen v. Den- 
ny, 1 Pick. 147. Emerson v. Cutler, 14 Pick. 115, 116. Pool 
v. Ward, 21 Pick. 398. Ferson v. Dodge, 23 Pick. 287. Down 
v. Worrall, 1 Mylne & Keen, 561. Nash v. Cutler, 16 Pick. 
491. Sheffield v. Lovering, 12 Mass. 490. ‘To the one sixth, 
at least, which was given to the wife on a contingency, the heirs 
of the sister would seem to have a good claim. 

Hoar, pro se. ‘The estate of Jonathan Heywood has been 
settled, and nothing remains subject to administration by the ap- 
pellant. The personal property, which was not bequeathed, de- 
scended to those who were heirs of the testator when he died. 
This is not a case of remainder or reversion, like those to which 
the decisions cited on the other side apply. The income only 
of one third was given to the widow, and one sixth absolutely, 
if she should marry again. As to two thirds of the person- 
alty, the case of Shattuck v. Stedman, 2 Pick. 468, is conclu- 
sive. As to the law applicable to the other third, see Ellis v 
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Proprietors of Essex M. Bridge, 2 Pick. 247. Tissen v. Tis- 
sen, 1 P. W. 502. Sansbury v. Read, 12 Ves. 75. Richard- 
son v. Sinkler, 2 Desaus. 127. Swett v. City of Boston, 18 
Pick. 123. 

Where the contingency, on which property is given by will, 
never happens, those who are heirs at the testator’s death hold 
the property as if it were intestate. Bales vy. Webb, 8 Mass. 
458. Fortescue v. Abbot, Pollexf. 479. Hopkins v. Hopkins, 1 
Atk. 581. Hayward v. Stillingfleet, 1 Atk. 422. Gore v. Gore, 
2 P. W. 28. Carter v. Barnardiston, 1 P. W. 516. Wimple — 
v. Fonda, 2 Johns. 288. Sprigg v. Sprigg, 2 Vern. 394. 
Grascot v. Warren, 12 Mod. 128. Claflin v. Perry, 12 Mass. 
425. Fearne, (7th ed.) 508-510. Webber v. Webber, 1 Sim. 
& Stu. 311. : 

The statute of distributions decides this case, whatever the 
common law doctrine may be. Whitney v. Whitney, 14 Mass. 
88. Cook v. Hammond, 4 Mason, 467. Ames v. Gay, 4 Mason, 
492, note. ‘These last three decisions respected real estate ; 
but our statutes have always provided that personal property, not 
bequeathed, shall be distributed among the same persons to whom 
the real estate would descend. Sts. 6 Geo. I. c. 3: 1788, 
c. 24, § 10: 1805, c. 90, § 2: Rev. Sts. c. 64, § 1. 

Wive, J. This is an appeal from a decree of the judge 
of probate, and the question is, whether the appellant is by law 
entitled to administration de bonis non, with the will annexed, 
upon the estate of Jonathan Heywood deceased. 

The question depends on the Rev. Sts. c. 64, $14, which 
authorize the judge of probate, when any sole executor or ad- 
ministrator shall die without having fully administered the es- 
tate, to grant letters of administration, with the will annexed, or 
otherwise, as the case may require, to some suitable person, to 
administer the goods and estate of the deceased, not already ad- 
nzinistered. 

This provision, clearly and in express terms, gives to the 
‘udge of probate discretionary authority to grant letters of ad- 
ministration de bonis non, to any suitable person ; and conse- 
quently, neither the next of kin, nor any other persons, have a 
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right to claim the grant of such administration as is provided in 
respect to an original grant of administration in a previous section 
of the statute. The statute will admit of no other construction, 
and it is decisive against the claim of the appellant. 

Another question, however, has been argued by counsel, 
which, as it may become important in the distribution of the 
estate, we have considered. ‘I'he appellant is the eldest son of 
Sarah Russell, the sister of the testator, and her children were 
his next of kin, and heirs at law at the time of the decease of 
his widow, Mary Heywood. ‘The claim set up by the appel- 
lant is, that he, and the other children of Sarah Russell, are 
entitled to the share of the estate bequeathed to the said Mary 
Heywood for life, which was the income of one third part of the 
personal property. The ground of the claim is, that the inter- 
est, which the heirs of the testator had in this part of his es- 
tate, was contingent, and did not vest until the death of Mary 
Heywood. But it seems to the court very clear, that the vest- 
ing of this part of the testator’s estate did not depend on any 
contingency. ‘The cases cited by. the counsel of the appellant 
are cases of contingent remainders : but no remainder, vested 
or contingent, was created by the will, as to this part of the es- 
tate; and so as to the real estate, the income of which was 
given to the wife of the testator so long as she should remain 
his widow, there is no devise over; and the reversion, on his 
death, descended to his two daughters, his heirs at law, as in- 
testate property. This principle of the law of descents was 
very ably and learnedly discussed in the case of Cook v. Ham- 
mond, 4 Mason, 467 ; and the decision was, that a reversion 
after a life estate would pass to the heirs of an intestate, in 
the same manner as an estate in possession. The decision is 
founded on St. 1805. c. 90, § 1, which provides that ‘‘ when 
any person shall die seized of any lands, tenements, or heredita- 
ments, or of any right thereto, or entitled to any interest therein, 
in fee simple, or for the life of another, not having lawfully de- 
vised the same, the same shall descend in equal shares to his 
children,”? &c. The same terms are used in the Rev. Sts. 
e.§1,§1. That this provision of the statutes embraces rever 
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sions and remainders, as was in that case decided, we cannot 
doubt ; so that as to the real estate, the reversion, after the life- 
estate of the testator’s widow, descended on his death to his two 
daughters ; and afterwards the same vested, on their deaths, in 
their mother. And by the § 2 of St. 1805, ¢. 90, it is provided 
that the personal estate shall be distributed among the same 
persons, in the same proportion, to whom the real estate shall 
by virtue of said act descend. We think it therefore clear, that 
all the property of the testator, not by him devised and be- 
queathed, descended to, and vested in, the two daughters of the 
testator, immediately on his death. It is not necessary, there- 
fore, to consider what is the law of England in a like case, nor to 
distinguish between the gift of the income of property, and that 
of the property itself. As to real estate, the common law of 
descent is different; but that law had no relation to personal 
property, the distribution of which was first regulated by St. 22 
& 23 Car. II. c. 10, and depends altogether on the construction 
of that statute. In Blamire v. Geldart, 16 Ves. 316, it is said 
by Sir William Grant, that if the testator (in that case men- 


tioned) had given the stock to his wife for life, and at her death 


to G. P., it would have been clear that he would have a vested 
interest in nature of a remainder. See also 1 Roper on Leg. 
(Ist Amer. ed.) 394. It is not, however, necessary to con- 
sider the. English cases referred to at the argument, as the ques- 
tion depends on the construction of the statute of distributions of 
this Commonwealth. | 
As to the sixth part of the personal property given to the 
testator’s widow on the happening of a contingency, that be-~ 
comes immaterial, as the contingency has never happened. 


Decree affirmed. 
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Words spoken by a party or counsel in the course of judicial proceedings, though they 
be such as, if spoken elsewhere, would be actionable in themselves, are not action- 
able, if they are applicable and pertinent to the subject of inquiry. And this rule 
extends to a person who is managing a prosecution before a justice of the peace, 
in behalf of the Commonwealth, on a complaint which he has himself-preferred. 


In the trial of an action of slander, in the court of common 
pleas, before Strong, J. the plaintiff introduced evidence tend- 
ing to prove that the defendant uttered the words set forth in 
the writ and declaration. ‘‘It also appeared that the words 
were spoken to the plaintiff, in the presence of others, while 
the plaintiff was under examination as a witness, in a trial before 
a justice of the peace, on a complaint in behalf of the Com- 
monwealth, where the defendant was the complainant and was 
examining the plaintiff, and managing the case in behalf of the 
Commonwealth. 

*¢ The defendant requested the court to instruct the jury as 
follows :.‘ That if the jury believe that the words were spoken 
to a witness in a case on trial before a justice of the peace, in 
the course of the conduct of the case, while the witness was 
under examination, the defendant being complainant, and mana- 
ger of the case in behalf of the Commonwealth, and that the 
words were spoken bond fide, without actual malice or intent — 
to defame the witness, with a view to elicit the truth from the 
witness, or give the justice a comment upon the testimony, to 
influence him thereby in the decision of the case — the defence 
is maintained.’ 

*¢ ‘The court refused to give such instructions to the jury, and 
the jury found a verdict for the plaintiff. To this opinion and 
decision of the court, the defendant excepted.” 

E. R. Hoar, for the defendant. 

Farley, for the plaintiff. 

SHaw, C. J. Ona trial of an action on the case for slan- 
der, in the court of common pleas, it appeared that the words 
alleged to be slanderous, were spoken in the hearing of several 
persons, whilst the plaintiff was under examination as a witness, 


194 MIDDLESEX. 


Hoar v. Wood. 


in a trial before a justice of peace, on a complaint in behalf of 
the Commonwealth, in which the defendant was the complainant, 
and in which he was managing the prosecution and examining 
the plaintiff as a witness. ‘The words are stated, in the bill of 
exceptions, to have been spoken to the witness, during the ex- 
amination, but in the presence and hearing of the magistrate. 
It does not appear what was the nature of the complaint under 


examination, nor what were the words, alleged to be slanderous, 


which were spoken by the defendant to the witness. 

The defendant, insisting that the occasion of speaking the 
words was such as to rebut the presumption of malice, and that 
the plaintiff could not recover without proving express malice 
and want of probable cause, prayed for the instructions which 
are particularly stated in the bill of exceptions, which the judge, 
who tried the cause, declined to give. 

Great latitude of remark and .observation is properly allowed 

to all persons, both parties and counsel, in the conduct and 
management of all proceedings in the course of the administra- 
tion of justice. I[t is for the interest of the public, that great 
freedom be allowed in complaints and accusations, however 
severe, if honestly made, with a view to have them inquired 
into, to have offences. punished, grievances redressed, and the 
laws-carried into execution. And this extends not merely to 
regular courts of justice, but to all inquiries before magistrates, 
referees, municipal and ecclesiastical bodies ; and they are only 
restrained by this rule, viz., that they shall be made in good 
faith, to courts or tribunals having jurisdiction of the subject, 
and power to hear and decide the matter of complaint, or accu- 
sation, and that they are not resorted to, as a cloak for private 
malice. 

1. The first exception taken by the plaintiff to the defendant’s 
claim to consider the words, which are charged as slanderous, as 
a privileged communication, or words spoken in the course of a 
judicial proceeding, is, that in an examination before a magis- 
trate, ina prosecution conducted in the name of the Common- 
wealth, the complainant is not to be regarded either as party or 
counsel, and so not entitled to the privileges of either. 
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In England, as we understand, the complainant, in a criminal 
proceeding, is in many respects regarded as a party, and is 
familiarly called the prosecutor ; and in some cases is required to 
give security for costs. In the early ages of the common law, 
criminal prosecutions, with a view to the punishment of offend- 
ers, under the name of appeals, were commenced and carried on 
by the party aggrieved, in his own name. In this Common- 
wealth, in many cases, the complainant has a pecuniary interest 
in the result of a criminal prosecution, carried on in the name 
of the Commonwealth. In cases of prosecution for assault and 
battery and other misdemeanors, for which the party injured 
may have a remedy by civil action, the party injured may 
receive satisfaction, after the accused has been bound by re- 
cognizance or committed to prison, and thereupon an end may 
pt put to the prosecution. Rev. Sts. ¢. 135, § 25. 

/~ Inall cases of larceny or robbery, on the conviction of the 
offender, the goods shall be restored to the owner. Rev. Sts. 
c. 126, § 25. The owner is commonly the complainant, and 

__has_an interest in the conviction of the person accused. Upon 
any conviction for burglary; robbery, or larceny, the court may 
order a meet recompense to the prosecutor. Rev. Sts. c. 126, 
§ 26. By a former law, the prosecutor, and owner of the 
goods stolen, was to be allowed a full compensation out of the 
labor of the convict, or the convict might be disposed of in 
service, for the purpose. St. 1804, c. 143, $16. By a still 
earlier law, the convict was to be sentenced to forfeit three times 
the value of the goods stolen, to the owner, and if it was not 
otherwise paid, the convict was liable to be sold in service, to 
Peer 1764, c.66,§3. ——_— 

Tn many instances, ard in various forms, therefore, the com- 
plainant in fact has an interest in the prosecution, although con- 
ducted in the name of the Commonwealth ; and by general usage, 
the complainant is recognized as in some respects the manager of 
the prosecution, before the magistrate, unless that management 
is assumed by some authorized public prosecutor. This is some- 
times done, in important cases ; and in some instances, amongst __ 
the costs allowed in criminal prosecutions, has been a small fee 


a 
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to an attorney for attending the examination before the magis- 


trate, in behalf of the Commonwealth. 

But whether or not it is the right of a complainant to manage 
the prosecution and support his complaint before the magistrate, 
by calling and examining witnesses to sustain the prosecution, 
by cross-examining the witnesses called by the prisoner, and 
offering such arguments and comments upon the testimony as 
the case may seem to require, or to retain counsel for the same 
purposes ; we have no doubt that it is competent for the magis- 
trate to permit him to do so. The Rev. Sts. ¢. 1385, § 13, 
provide that on such examination the prisoner may be assisted 
by counsel ; and we-know of no case, in which, m a regular 
and orderly course of judicial proceeding, where evidence is 
heard on both sides, and a full trial or examination had, one of 
the parties may have the assistance of counsel, and the other 
cannot. Probably the right was expressed in case of the pris- 
oner, out of the great tenderness which the law everywhere 
manifests for the rights of parties accused. Upon this point, 
the court are of opinion, that when in the absence of the public 
prosecutor, a complainant is acting as party or counsel in the 
management of a criminal prosecution before a magistrate, either 
as a matter of right, or by permission of the magistrate, he is 
entitled to the same privileges as a party or counsel in other ju- 
dicial proceedings. 

2. ‘Then the question recurs, what are those privileges ? We 
can perceive no substantial difference between the case of coun- 


sel and that of a party. The privilege is extended to the 


counsel, for the interest and benefit of the party, and to allow 


him full scope and freedom, in the support or defence of the 


rights of the party. 

Nor can we perceive that it makes any difference, if the words 
are uttered in the course of a trial, whether in form they are ad- 
dressed to the witness or to the court or jury. The remarks 
addressed to a witness, in the form of putting a question, re- 
minding him of his duty, or recurring to what he had before 
stated, indicating a contradiction in different parts of his testi- 
mony, or calling upon him to show how he can reconcile them, 
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though in form directed to the witness, are made in the hearing 
of the court or magistrate, and may constitute a part of that 
comment upon the evidence, which has a bearing on the result. 

Then we take the rule to be well settled by the authorities, 
that words spoken i in the course of judicial proceedings, though 
they are such as impute crime to another, and therefore if spoken 
elsewhere, would import malice and be actionable in themselves, 
are not actionable, if they are applicable and pertinent to the. 
subject of inquiry. ‘The question, therefore, in such cases is 
not whether the words spoken are true, not whether they are 
actionable in themselves, but whether they were spoken in the 
course of judicial _ proceedings, and whether they were relevant 
and pertinent to the cause or subject of inquiry. And in deter- 
mining what is pertinent, much latitude must be allowed to the 
judgment and discretion of those who are intrusted with the 
conduct of a’cause in court, and a much larger allowance made 
for the ardent and excited feelings, with which a party, or coun- 
sel who naturally and almost necessarily identifies himself with 
his client, may become animated, by constantly regarding one 
side only of an interesting and animated controversy, in which 
the dearest rights of such party may become involved. And if 
these feelings sometimes manifest themselves in strong invectives 
or exaggerated expressions, beyond what the occasion would 
strictly justify, it is to be recollected that this is said to a judge 
who hears both sides, in whose mind the exaggerated statement 
may be at once controlled and met by evidence and arguments 
of a contrary tendency, from the other party, and who, from the 
impartiality of his position, will naturally give to an exaggerated 
assertion, not warranted by the occasion, no more weight than 
it deserves. 

Still, this privilege must be restrained by some limit; and we 
consider that limit to be this ; that a party or counsel shall not 
avail himself of his situation, to gratify private malice by uttering 
slanderous expressions, either against a party, witness or third per- 
son, which have no relation to the cause or subject matter of the 
inquiry. Subject to this restriction, it is, on the whole, for the 
public interest, and best calculated to subserve the purposes of 
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Justice, to allow counsel full freedom of speech, in conducting 
the causes, and advocating and sustaining the rights, of their con-. 
stituents ; and this freedom of discussion ought not to be im- 
paired by numerous and refined distinctions. For these views 
of the law, and for a more full discussion of the whole subject, 
we refer to the following English and American cases. Molton 
v Clapham, March, 20. Astley v. Younge, 2 Bur. 807. Hodg- 
son v. Scarlett, 1 Barn. & Ald. 232. 8. C. at Nisi Prius, Holt, 
621, and notes. Padmore vy. Lawrence, 11 Adolph. & Ellis, 380. 
Ring v. Wheeler, 7 Cow. 725. Hastings v. Lusk, 22 Wend. 
410. Mower v. Watson, 11 Verni. 536. Bradley vy. Heath, 12 
Pick. 163. : 

With these views of the law, the court are of opinion that 
the instructions prayed for by the defendant ought to have 
been given to the jury ; and, as stated in the bill of exceptions, 
these instructions were guarded with sufficient care. When the 
learned judge states, in the bill of exceptions, after setting out 
the instructions prayed for by the defendant, that he refused to 
give such instructions, we are to understand that he did not sub- 
stantially adopt the views of the law, as therein stated. If he 
had acceded to the proposition substantially, but thought it 
necessary to modify it in point of form, and for that reason de- 
clined giving the instructions in the form prayed for, he would, 
we think, have stated that he refused giving the instructions in 
that form, and then stated the instructions which he in fact did 
give. 

As we have already stated, it does not appear what the words, 
alleged to be slanderous, were ; but whatever they were, if the 
iury believed, from the evidence, that they were spoken to a 
witness in a case on trial before a justice of the peace, in the 
course of the conduct of the case, whilst the witness was under 
examination, the defendant being complainant, and manager of 
the case in behalf of the Commonwealth, and that the words 
were spoken bond fide, without actual malice, or intent to de- 
fame the witness, with a view to elicit the truth from the wit- 
ness, or give the justice a comment on the testimony, to influ- 
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ence him thereby in the decision of the case — the defence was 
maintained. ‘The court having instructed otherwise, we are of 
opinion that the verdict must be set aside, and a new trial 
granted. 


—E— 


JEREMIAH KILBURN vs. JAMES BENNETT. 


B., an inhabitant of the town of G., conveyed away his farm on the Ist of April, and 
afterwards resided a short time in the house of S. in said town, and on the 27th of 
April went, with his family, to the town of T. and remained there, in the house of 
his brother, until several days after the Ist of May: He and his family were after- 
wards in G. most of the time, until the 27th of May, when they removed to Illinois. 
In a suit to recover a tax assessed on B. by the assessors of G., it was held that, for 
the purpose of showing that he had changed his dumicil before the Ist of May, he might 
give in evidence his declaration, made to S. about three weeks before he went to T., 
that he should leave G. before the Ist of May, and remove, with his family, to T. to 
reside at his brother’s and make his house a home until he should go to Hlinois. 
Held also, that the burden of proof was on B. to prove that he had changed his dom- 
icil before the 1st of May. 


Assumpsir, by the collector of taxes for the town of Groton, 
to recover the amount of a tax assessed upon the defendant for 
the year 1839. 

At the trial before Williams, C. J. in the court of common 
pleas, the only disputed point was, whether the defendant was 
an inhabitant of Groton on the Ist of May 1839. It appeared 
that prior to February 1839, he had been, for many years, an 
inhabitant of that town, and owned a farm there ; that in Febru- 
ary or March of that year, he sold his said farm, and the pur- 
chaser received possession thereof on the Ist of April following, 
according to the agreement at the time of sale. In March, the 
defendant sold at auction the principal part of his personal prop- 
erty, and in April went, with his wife and children, to reside in 
the house of S. Shattuck, in said Groton, where they continued 
to reside, boarding themselves, until the 27th of said April. On 
that day, the defendant, and his wife and children, went to 
Tyngsborough, to the house of his brother, Z. Bennett, where 
they remained several days beyond the Ist of May. After this 
period, the defendant, and his wife and children were in Groton 


200° MIDDLESEX. 


Kilburn v. Bennett. 


a large part of the time until the 27th of May, when they left 
said Z. Bennett’s, at 'Tyngshorough, and went to the State of 
Illinois, where they have resided ever since. 

For the purpose of showing with what intent the defendant 
went to Tyngsborough, on the 27th of April, he offered to 
prove, that about three weeks before that day, he told S. Shat- 
tuck, in whose house he then resided, that he should leave Gro- 
ton before the Ist of May, and remove with his family to 
Tygnsborough, to reside at his brother’s and make his house a 
home, until he should go to Illinois. But the judge ruled that 
the evidence was inadmissible, and rejected it. 

The judge also instructed the jury, that as it was admitted 
that the defendant had been an inhabitant of Groton for a long 
time before, and so continued until, the 27th of April, the pre- 
sumption was, in the absence of any evidence to the contrary, 
that he continued to be an inhabitant of the same town ; and that 
the burden of proof was on him to show that he ceased to. be 
such inhabitant before the 1st of May. 

The jury returned a verdict for the plaintiff, and the defend- 
- ant alieged exceptions to the aforesaid ruling and instructions of 

the court. . 

Farley, for the defendant. 

Mellen, for the plaintiff. 

Wipe, J. The principal question submitted in this case is, 
whether the evidence, offered by the defendant at the trial. was 
rightly rejected. In order to establish the fact that the defend- 
ant was not an inhabitant of the town of Groton on the Ist of 
May 1839, the year when the tax demanded was assessed, he 
proved that on the 27th of April of that year he went to Tyngs- 
borough, to the house of Z. Bennett, his brother, where he re- 
mained some days after the Ist of May ; and for the purpose 
of showing with what intent he removed to ‘l'yngsborough, he 
offered to prove that about three weeks before his removal, he 
told S. Shattuck, in whose house he resided, that he should 
.eave Groton before the Ist of May, and move with his family 
to 'T'yngsborough, to reside with his brother, and make his house 
a home until he went to Illinois. The court held that this, being 
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the mere declaration of the defendant, was not competent evi- 
dence in his favor, and it was rejected. ‘The general rule un- 
doubtedly is, that a party cannot give in evidence his own 
declarations in his favor, unless they accompany some act, and 
are a part of the res gesta. But it appears to us that the declar- 
ations offered to be proved are within the qualification of the 
rule. ‘They were made in the ordinary course of business, and 
in relation to the defendant’s removal ; and they were made to 
the owner of the house in which he was at the time residing. 
This giving notice of his intended removal is to be considered 
an act, which he might prove in any case in which it became ma- 
terial ; and if so, all that he said, explanatory of his intention in 
relation to his removal, seems to us to be admissible in evidence. 

This opinion fully coincides with the decision in the case of 
Thorndike v. City of Boston, 1 Met. 242. In that case, it was 
held that a letter from the plaintiff to his agent, written after he 
had left Boston, but before he had any knowledge of a tax 
having been assessed upon him— in which he expressed _ his 
intention not to return to Boston— was admissible. So _ his 
declarations, made about the time of his departure from Boston, 
expressing the same intention, were admitted without exception. 
That case we think was decided on correct principles, and is 
decisive of the present question. 

Another exception was taken to the ruling of the court, upon 
which it is proper to express an opinion, although on a new trial 
it may not be of much importance. ‘The court ruled, and so 
instructed the jury, that as it was admitted that before the tax 
was assessed, the defendant was an inhabitant of Groton, the 
burden of proof was on him to prove that he had, before the 
Ist of May, changed his domicil. ‘This ruling and instruc- 
tion were clearly right; because the defendant, having once ac- 
quired a domicil, it must continue until it is abandoned. It 
was not incumbent on the plaintiff to prove that the defendant 
was in Groton on the Ist of May, for if he had left before, ani- 
mo revertendi, he would still have been liable to taxation. 

New trial granted. 

VOL. III. 14 
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INHABITANTS OF CHARLESTOWN vs. County CoOMMISSION- 
ERs OF MIDDLESEX. 


Where the legislature authorized the building of a bridge over a navigable stream, 
‘either solid or on piles, leaving sufficient passages for the water,’ as certain com- 
missioners might deem necessary, and a bridge was built, by direction of those com- 
missioners, two thirds of the length of which was solid, aud the other third, over the | 
channel and deeper parts of the stream, was on piles ; and scows, gondolas, and boats 
and vessels without masts, or with moveable masts, empty or loaded, could and did 
advantageously pass and repass under said bridge ; it was Aeld, that the stream had 
not ceased to be navigalle, and that the county commissioners had no authority to lay 
out a highway over it. 


Suaw, C. J. The inhabitants of the town of Charlestown 
come before the court, by their petition for a writ of certiorari, 
and allege that they are aggrieved by the doings of the board of 
county commissioners, in laying out a highway, partly in Cam- 
bridge and partly in Charlestown, and in requiring the petitioning 
town to pay a large sum of money, to reimburse the county the ° 
expenses of constructing said highway. Several exceptions are 
taken by the petitioners to the regularity of the proceedings of 
the commissioners ; but the principal one, and that’ on which 
notice was ordered, is, that the highway in question was laid out 
over Miller’s River; that this is a navigable stream, and there- 
fore that the county commissioners had no jurisdiction of the 
subject, and no authority so to lay out a highway. 

‘'he cause has been submitted upon the petition for a certio- 
rari, supported by a brief statement of facts, amongst which it 
is agreed, that all the facts stated in the reported case of Com- 
monwealth v. Charlestown, 1 Pick. 180, are to be deemed true, 
for the purpose of ths hearing. my 

It is now well established by a series of decisions, that tke 
county commissioners, exercising the same jurisdiction which 
was formerly vested in the court of sessions, have no author- . 
ity, within the ordinary powers conferred on them by the general 
laws, to lay out a highway over navigable waters.. 1 Pick. ubi 
sup. What is a naviganle river, it may not be easy to express 
by a definition applicable to all cases. Some approximation, 
however, has Leen made towards it, by judicial decisions, in 
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which it is held, that all creeks, coves and streams, in which the 
tide ebbs and flows, and which are large enough to be available 
to any useful purpose for trade or agriculture, are navigable 
waters. Commonwealth v. Charlestown, 1 Pick. 180. Common- 
wealth v. Chapin, 5 Pick. 199. Rowe v. Granite Bridge Corp. 
21 Pick. 344. But it is unnecessary to examine this point more 
particularly in the present case, because the case first above 
cited arose respecting the same Miller’s River, which is in ques- 
tion here, and the adjudication, turning upon the question, wheth- 
er the bridge in that case was over navigable water, it being a 
bridge over the same river, at a point higher up, at which it 
Was narrower, if it was navigable there, a fortiori was it navi- 
gable lower down and nearer the sea, where the bridge now in 
question is placed. Indeed, it is not seriously contended that 
this was not originally, and in its natural character, a navigable 
stream ; but it is insisted, that the acts of the legislature, author- 
izing the building of the Lowell Rail Road Bridge, at a point 
lower down the stream, and the actual erection of a bridge there, 
have so far changed the character of the stream, that it has 
ceased to be navigable. ‘This is the question, which we have 
been called upon more particularly to consider. 

We cannot doubt that a navigable stream may cease to be 
such, by the appropriation of the soil, under legislative authority, 
to other purposes ; as if the legislature were to authorize- the 
erection of a solid dam across a navigable creek, and permit the 
land to be wholly filled up and converted into house lots. In 
such case, it would seem to follow as a necessary consequence, 
that the jurisdiction of the county commissioners, to lay out 
necessary highways over such newly made land, would attach. 
The question is, whether that has been done by the acts in 
question. 

The Boston and Lowell Rail Road Corporation was estab- 
lished by St. 1830, c. 4, with general powers to lay out and con- 
struct a rail road, ‘‘ at or near Boston, and thence to Lowell ”’ ; 
but the original act did not go into particulars. In 1832, an ad- 
ditional act was passed, expressly authorizing the bridge in ques 
tion, and directing the manner in which it should be put 
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St. 1832, c. 87. It provided for the erection of a bridge over 
Charles River, with suitable provisions for preserving the navi- 
gation of that river. By § 4, it is provided, that in case the 
bridge shall be so located as to cross the channel of Miller’s 
River, a draw shall be made, and other means adopted to facili- 
tate the navigation. ‘Then comes the 8th section, on which the 
arguinent in this case depends, in these terms: ‘* If said rail 
road shall pass through the village of East Cambridge and above 
the principal wharves now located on Miller’s River, the said 
corporation are hereby authorized to construct a bridge across 
said Miller’s River, and to build the same either solid or on 
piles, leaving sufficient passages for the water, as in the opinion 
of the commissioners may be necessary.”” . These were commis- 
sioners, for whose appointment by the governor and council, 
provision was made in another part of the act. 

We cannot perceive in this provision any intention, on the 
part of the legislature, to put an end to the character of Miller’s 
River, as a navigable stream. So far as it regards the lower part 
of Miller’s River, on which the principal wharves are situated, 
there is a manifest solicitude to preserve the navigation. In re- 
gard to the upper section of that river, the legislature, instead 
of judging what kind of bridge should be built, delegated that 
power to commissioners, to act in their behalf. ‘The corpora- 
tion were authorized to build a bridge, solid or on piles, leaving 
sufficient passages for the water, as these commissioners should 
judge necessary. : 

It is argued, that this was intended to provide only a sufficient 
passage for the water to run out. But this is not the necessary 
nor perhaps the most obvious construction. Sufficient passages 
for the water, in the opinion of the commissioners, as applied to 
the subject matter, a navigable stream on tide water, may well be 
understood to mean such passages as will leave the beneficial use 
of the water, as far as it can be had consistently with the erec- 
tion of a suitable bridge for the rail road. : 

These commissioners did in fact authorize a bridge, two thirds 
of which in length was solid, and one third, that over the chan- 
nel and deeper part of the river, on piles. ‘Then taking what 
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the Commissioners have done under the authority delegated 
to them by the legislature, as a part of the exercise of the 
public jurisdiction over this river, it stands upon the same foot- 
ing, as if the original act had in terms authorized the build- 
ing of such abridge as was in fact built. The result is, that 
the State, in its sovereign capacity, has authorized the erection 
of a bridge, one third part of the length of which, in the deep- 
est part, is to be on open piles, through which the tidewater 
may flow freely ; and it appears by the evidence, that through 
and under this bridge, scows, gondolas, and boats and ves- 
sels, without masts, or with falling or moveable masts, may ad- 
vantageously pass and repass, loaded or empty. ‘The effect 
would be to prevent the river from being navigated afterwards 
by vessels with standing masts ; but we are not to presume that 
the intention of the legislature was to diminish it beyond that 
limit. The right of navigation for the public, with all kinds of 
rafts, boats and vessels, was complete and entire before, and it 
was no further restrained, than is a necessary consequence of the 
erection of such an open bridge. But notwithstanding such a 
partial change in the mode of navigation of the river, it was still 
capable of being navigated for many useful purposes ; and there- 
fore it did not cease to be a navigable stream, nor did the legis- 
lature intend to change the character of it, in this respect. The 
court are, therefore, of opinion, that the laying out of a high- 
way over Miller’s River, at the place in question, was not within 
the jurisdiction of the county commissioners, and that their ad- 
judication, so far as it purported to provide for the erection of a 
bridge, or the establishment of a road over that river, was erro- 
neous and ought to be reversed. 

Some facts are mentioned in the agreed statement, respecting 
the character of the bridge actually built under the authority and 
direction of the commissioners, tending to show that some boats 
had passed under it, that in consequence of being built several 
feet lower than the rail road bridge, some boats have been able 
to pass under the latter, which could not go under the former ; 
also, that the bridge crosses in a line diagonal to the stream. 
We consider these facts wholly immaterial. It is not a question 
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whether this bridge is more or less favorable to navigation, 
than the rail road bridge ; nor whether this might have been +¢ 
ouilt in a form less injurious to navigation. It is solely a ques- 
tion of Jurisdiction. If it was navigable, then the sole au- 
thority to determine, whether it was expedient that a highway 
or bridge should be built over it, was with the legislature, and * 
not with the county commissioners. The legislature alone 
could determine the question of comparative public conven- 
lence, and either refuse to Jay out a highway, which would 
impede the navigation, or grant it upon terms, conditions and 
reservations, as the public interests might, in their judgment, 
require, for the protection of the navigation. The objection 
to the proceedings of the commissioners is, not that the bridge 
built under their direction obstructs navigation ; nor would it 
obviate the objection, if it were shown that it was so built as 
not in the least degree to impede navigation. ‘The objec- 
tion is, that, the river being navigable, they had no authority by 
law to act upon the subject, and’therefore that the proceeding 
was void. * 

Writ of certiorari ordered. 

Greenleaf § J. Dana, for the petitioners. 
L. M. Parker § Buttrick, for the respondents. 


* The legislature, by St. 1842, c. 87, authorized the county commissioners to 
lay out a highway over Miller’s River, “ if, in their opinion, the public conyen- 
ience and necessity shall require it to be done. Provided, the expenses, hereto- 
fore incurred in the construction of said bridge, shall not be charged to the town 
of Charlestown or Cambridge.’ 
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ArcuisaLp M‘Intyre vs. Samuet Parks & another. 


If a sale of lottery tickets is made in another State, where such sale is lawful, to a citizen 
of this State, it is a lawful transaction, although the seller knows that the purchaser 
buys them for the purpose of selling them in this State, where such sale is prohibited 
by statute ; and the seller may maintain an action, in the courts of this State, to 
recover pussession of rea] estate mortgaged to the buyer, and by him as-igned to the 
seller to secure payment of a note given for such tickets. 

Where a proposal to purchase goods is made by letter sent to another State, and is 
there assented to, the contract of sale is made in that State. 


‘Tuts was a writ of entry to recover a tract of land in Malden, 
and was submitted to the court on the following facts agreed : 

The demanded premises were formerly owned by Andrew 
Wait, who made a mortgage thereof to secure payment of a 
note. ‘hat note and mortgage, together with other property, 
were assigned to Selden Braynard, who assigned the same, on 
the Ist of September 1826, to the demandant and John B. 
Yates, then partners transacting business in New York, as col- 
lateral security for a note of about $ 12,000 due to said Yates 
and M‘Iintyre from said Braynard, which has never been paid. 
That note was given in part for the price of lottery tickets sold 
and delivered in New York by the said Yates & M‘Intyre to said 
Braynard, then an inhabitant of Boston, and in part for money 
received of them by him. A part of said tickets were sold by 
said Braynard in Massachusetts, a part in Maine, and a part in 
New Hampshire ; and at the time when they were sold to 
Braynard, Yates & M‘Intyre knew that he intended to sell them 
in those States, as well as elsewhere. 

Said John B. Yates died in 1836, and on the 3d of May 
1840, the demandant commenced this suit, as surviving partner 
of the firm; the tenants then, and ever since, being in the ad- 
verse occupation of the demanded premises. 

The tenants claim under‘ subsequent deed from said Bray- 
nard, made to the tenant Parks, and taken with a knowledge, by 
both tenants, of the prior assignment by Braynard to Yates and 
M‘Intyre. Part of the consideration of said deed, from Bray- 
nard to Parks, was the price of lottery tickets sold in Boston 
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by Parks to Braynard ; and part was money advanced by Parks 
to Braynard for the purpose of running expresses from Delaware 
to Boston, with the numbers of the drawings of Delaware lot- 
teries. 

It was agreed, at the argument, that the lottery tickets, men- 
tioned in the foregoing statement, were in lotteries not authorized 
by law in this Commonwealth. It was also agreed that the 
deposition of said Braynard, which was taken in the cause, 
might be referred to by either party. 

The tenants were to be defaulted, or judgment to be rendered 
for them, as the court should direct. 


Peabody, tor the demandant. ‘Though the sale of the tickets 


would have been illegal, and would not have been a good con- 
sideration for the note which the mortgage was assigned to 
secure, if the sale had been made in this Commonwealth ; yet 
as it was made in New York, where it was valid, it was binding 
upon the party here. In Pellecat v. Angell, 2 Crompt. Mees. 
& Rosc. 313, Lord Abinger says, ‘‘ it has never been said that 
merely selling to a party who means to violate the laws of his 
own country is a bad contract.’” See also Holman v. Johnson, 
Cowp. 341. Greenwood v. Curtis, 6 Mass. 358. Farmer v. 
Russell, 1 Bos. & Pul. 296. ! 

G. Minot, for the tenants. It appears from Braynard’s 
deposition that part of the tickets for which (among other things) 
the $12,000 note was given, were bought by letter sent by him 
from Boston to New York. ‘This was a contract in Boston ; 
and if so, it was clearly void for illegality. Where part of the 
consideration of an entire contract is unlawful, it vitiates the 
whole contract. Scott v. Gillmore, 3 Taunt. 226. Carleton 
v. Whitcher, 5 N. Hamp. 196. 

As the demandant knew that Braynard bought the tickets for 
the purpose of selling them in violation of the law of this Com- 
monwealth, it is submitted that the contract of sale, though made 
in New York, does not furnish a ground of action here. See 
Story’s Conflict of Laws (2d ed.) §§ 251-257, and notes. 

Wipe, J. The demandant’s title is derived from a mort- 
gage given by Andrew Wait, which was legally assigned to 
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Selden Braynard, and by him assigned to the demandant and 
his partner since deceased. ‘The tenants object to the legality 
of the assignment to the demandant and his partner, on the 
ground that the consideration was lottery tickets, the sale of 
which was prohibited in this Commonwealth.. But it appears 
by the deposition to which the parties have referred, that the 
contract was made in the State of New York, and was by the 
laws of that State a valid contract. It is no legal objection to 
the validity of the contract, that the demandant, when the lot- 
tery tickets were sold to Braynard, knew that he intended to 
sell them, or part of them, in this Commonwealth. ‘The case 
of Holman v. Johnson, Cowp. 341, cited by the counsel for 
the demandant, and other cases, are clear and decisive on this 
point. 

Nor is it of any consequence that the proposal of Braynard 
to purchase the lottery tickets was made bya letter dated at 
Boston. It was the assent to the sale, which completed the 
contract. ‘The tickets were sold and delivered in New York, 


as appears by the statement of the facts. 
F ! Tenants defaulted. 


! 


E1iza WILLIAMS vs. JAMES CAMPBELL. 


Where both parties to a complaint for the maintenance of a bastard child live within 
the State, such complaint may be brought and prosecuted in the county where one 
of the parties lives, although the child was begotten and born in another county. 


Tis was a complaint charging the respondent as the father 
of a bastard child born of the complainant. On the trial in the 
court of common pleas, it was in evidence that the child was 
korn in the county of Suffolk. The respondent objected trat 
the complaint should have been made and prosecuted in that 
county. ‘The objection was overruled, and a verdict found for 
the complainant ; whereupon the respondent alleged exceptions. 

Morse, for the respondent, cited Commonwealth v Cole, 5 
Mass. 519. 1 U.S. Digest, Bastard, 22. Rev. Sts. c. 49. 
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L. Williams for the complainant, cited Dennett v. Kneeland, 
6 Greenl. 460. 

Wipe, J. The only question argued by counsel is, whether 
this is a criminal prosecution, or a civil suit by the complainant 
to obtain judgment of paternity for her bastard child. But we 
do not think that the exception, taken to the ruling of the court 
below, necessarily depends on the decision of this question. 
‘The objection made by the defendant’s counsel at the trial, 
and which was overruled by the court, was, that the prosecution 
was commenced in the wrong county 3 it appearing on the trial, 
that the child was born in the county of Suffolk. Now admit- 
ting that this is to be considered as a criminal prosecution in 
the fullest sense, it does not follow that the prosecution is to be 
in the county where the child was born. The birth of the child 
is certainly not the offence charged ; and it is immaterial in 
what town or county the child was born. ‘The prosecution may 
be commenced before the birth of the child, and it cannot be 
supposed that the legislature intended to leave the question, as 
to the county in which the prosecution is to be commenced, to 
depend on a future contingent event. : 

The defendant’s exception, therefore, cannot be sustained on 
the ground assumed. We are not informed by the bill of ex- 
ceptions in what county it was proved that the child was begot- 
ten. ‘The exception is, that the court ruled that it was not 
required by law that the prosecution should be in the county 
where the child was born, and this is the only question presented 
by the exceptions. 

We are however of opinion that this prosecution is essentially 
of the nature of a civil action, although in the forms of proceed- 
ing it more resembles a criminal prosecution. The complainant 
alone can prosecute the suit, and she may discontinue it, and. 
release the cause of action. The object of the suit is the re- 
dress of a civil injury, and the defendant, if he had prevailed, 
would have been entitled to costs, as the prevailing party. 

In all these particulars, and some others that might be named, 
the case has no resemblance to a criminal prosecution. Hin- 


man v. Taylor, 2 Connect. 357. Hill v. Wells, 6 Pick. 104, 
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We think, therefore, that this suit comes within the Rev. Sts. 
c. 90, § 14, which provides that ‘‘ all transitory actions, be- 
tween parties who both live within the State, shall, except in 
cases in which it is otherwise provided, be brought in the county 
where one of the parties lives.”” ‘l'his provision was made for 
the convenience of litigating parties, and the reason of the pro- 
vision is applicable to the present case. If then the exception 
to the jurisdiction of the court had been taken, and it had been 
shown that the child had been begotten in the county of Suffolk, 
still we are of opinion that the exception could not be sustained, 
if either party lived in the county of Middlesex. 

Exceptions overruled. 


JaBeEz Stevens vs. LuTHER Davis & others. 


Where something besides interest, as such, is allowed on a loan and forbearance of 
money, it is a question of fact for the jury, whether the contract is fairly and honestly 
made, or whether it is a cloak for usury. 

Where the testimony was, that the holder of a note, which the maker could not pay at 
maturity, proposed to borrow the money for ninety days, if the maker would engage 
to pay at that time, but told the maker that the loan would cost a certain sum, and that 
the maker ought to pay that sum, ora part of it, and the maker assented to the proposi- 
tion and afterwards paid the holder $ 7, part of the sum which the holder had paid, as 
he alleged, in order to procure the loan ; it was held, in a suit on the note, that the 

' jury were rightly instructed that if the representation made by the holder to the maker, 
by which he obtained the $7, was truly and fairly made, and if the holder in fact paid 
that sum or more, in order to procure the loan, then the taking of that sum from the 


maker was not usurious. 


ASSUMPSIT On a promissory note made payable to the plain- 
tiff in sixty days. Defence usury. ‘The opinion of the court 
exhibits all the material facts of the case. 

«Morse, for the defendants, cited Le Blanc v. Harrison, Holt, 
706. Reed v. Smith, 9 Cow. 647. Commonwealth v. Frost, 5 
Mass. 53. 

Knowles, for the plaintiff, cited Bank of the United States v. 
Wagzener, 9 Pet. 401. Nichols v. Fearson, 7 Pet. 103. An- 
drews v. Pond, 13 Pet. 65. Tate v. Wellings, 3 'T. R. 531 
Ployer v. Edwards, Cowp. 112. Solarte v. Melville, 7 Barn. 
& Cres. 430. Chit. Con. (4th Amer. ed.) 549. 
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Wipe, J. At the trial of this cause in the court of common 
pleas, before Williams, C. J. the defendants rested their de- 
fence on the ground of usury ; but the jury, under the instruc- 
tions of the presiding judge, returned a verdict for the plaintiff. 
The defendants excepted to these instructions ; but it appears to 
the court very clearly, that the exceptions cannot: be sustained. 

It was proved, that when the note in suit became payable, the 
plainuff called on Davis, the principal defendant, for payment, 
who was unable to pay; and that the plaintiff thereupon told 
him that he thought he could obtain a loan of the money for 
ninety days on his own note, but that it would cost him ¢$ 7:50, 
and that he thought the defendant ought to pay him a part or the 
whole of that sum: ‘That the plaintiff afterwards, at the request 
of the defendant Davis, obtained the money of one Russell, and 
paid him the sum of $ 7:50; and that the defendant promised to 
repay the plaintiff what he had to pay Russell, and afterwards 
did repay him the sum of $7. 

‘The question was, whether this sum was paid as extra interest 
on the note in suit, or for the loan of the money by Russell, and 
for his use. The jury were instructed, that if the defendant 
paid and the plaintiff received the $7, as and for interest be- 
yond the rate of six per cent. on this note, then the taking of 
that sum was a usurious taking, within the statute ; but if the 
representation made by the plaintiff to Davis, the principal de- 
fendant, by which he obtained the $ 7, was truly and fairly made, 
and if he in fact paid said sum to Russell, in order to cbtain the 
Joan from him, then said taking was not usurious. ‘These in- 
structions, we think, were perfectly correct. It was for the jury 
to decide whether the transaction was fair and as it was repre- 
sented to be, or was a cover for usury. Comyn on Usury, 
119. And there seems to be no doubt that it was correctly de- 
cided. But however that may be, the only question now to be 
decided is, whether the jury were rightly instructed. 

The case, on which the defendants’ counsel principally relies, 
is The Commonwealth v. Frost, 5 Mass. 53, in which it was de- 
cided, that if a lender on usury acts as agent for another, this 
will be no excuse for him; especially if he does not disclose the 
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fact, at the time of the transaction. But there are several 
striking distinctions between that case and this. In that case, 
Frost acted, or offered to prove that he acted, .as agent of a 
third party, without disclosing his agency ; and the money received 
by him was received expressly for the use of the money lent. 
Whereas, in the present case, the plaintiff acted as the agent of 
the defendant Davis, in obtaining the loan from Russell, and on 
his promise to repay him what he should have to pay therefor. 
And the $7 was not paid for interest on the note in suit. This 
we consider as decided by the verdict ; for if the jury had found 
that the $ 7 had been received as interest on the note sued, they 
would have been bound, under the instructions of the court, to 
return a verdict for the defendants, for their costs, and for three- 
fold the amount of the interest paid, according to the statute. 
Exceptions overruled. 


Asner B. Lane, Appellant. 


The St. of 1841, c. 124, § 3, which extended the provisions of St. 1888, c. 163, so 
that no certificate of discharge should be granted to a debtor who, within six months 
before the filing of the petition by or against him, had given a preference to a pre- 
existing creditor, applies to a debtor who had filed his petition for the benefit of the 
latter statute before the former was enacted, and does not deprive such debtor of 
any vested right. 


Tis was an appeal from a decree of a master in chancery, 
refusing the appellant a discharge under the insolvent law — St. 
1838, c. 163. | 

On a hearing before Putnam, J. it appeared that the appel- 
lant applied for the benefit of said statute, on the 6th of April 
1841; that a warrant issued to a messenger on the same day, 
which was execute:l on the next day ; that the first publication, 
required by said statute, was on the 16th, and the first meeting of 
creditors on the 24th of said April ; the second meeting of credi- 
tors, at which the appellant applied for his discharge, was on 
the 29th of May following: ‘That on the 3d of April 1841, 
the appellant made a conveyance of property, intending to give 
a preference to a preéxisting creditor, being insolvent, but not 
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in contemplation of insolvency, or of obtaining a discharge 
under said statute ; being ignorant of the existence of said stat- 
ute, but not having, at the time, reasonable cause to believe 
himself solvent. 

Upon these facts, though it appeared that the appellant had, 
in all other respects, conformed to the provisions of law, the 
judge refused to grant him a discharge, but reserved the ques- 
tion for the consideration of the whole court. 

The question arose under the St. of 1841, ¢. 124, which was 
in addition to the St. of 1838, c. 163, and went into operation on 
the 17th of April 1841. The 3d section of said Si. of 1841 
is in these words: ‘* The provisions of said act” [ St. 1838, 
c. 163], ‘‘ are hereby so far extended, that no certificate of dis- 
charge shall be granted, or, if granted, it shall be of no effect, 
if a debtor, within six months before the filing of the petition by 
or against him, shall procure his lands, goods, moneys or chat- 
tels to be attached, sequestered, or seized on execution, or, be- 
ing insolvent, or in contemplation of insolvency, shall, directly 
or indirectly, make any assignment, sale, transfer, or conveyance, 
either absolute or conditional, of any part of his estate, real or 
personal, intending to give a preference to a preéxisting creditor, 
or to any person who Is or may be lable as indorser or surety for 
such debtor, unless said debtor shall make it appear, that at the 
time of making such preference he had reasonable cause to be- 
lieve himself solvent,’’ &c. 

E. R. Hoar, for the appellant. Under St. 1838, ¢. 163, the 
appellant was entitled to his discharge ; Gorham vy. Stearns, 1 
Met. 366; and the first question is, whether §3 of St. 1841, 
c. 124, is to be construed so as to give it a retrospective opera- 
tion. The appellant denies that construction on these authori- 
ties: Dashv. Van Kleeck, 7 Johns. 477. Bigelow v. Pritchard, 
21 Pick. 169. Couch v. Jeffries, 4 Bur. 2460. Gillmore v. 
Shooter, 2 Mod. 310. Whitman v. Hapgood, 10 Mass. 4387. 

If the statute is to be construed as retrospective, it is submit- 
ted that it is unconstitutional. ‘The appellant had a vested right 
to a discharge under the St. of 1838. ‘That statute was a contract 


between the Commonwealth and the debtor, to which his credi- — 
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tors were parties. Holyoke v. Haskins, 5 Pick. 26. 3 Story on 
Constitution of U. States, §§ 1386 - 1392. 

Wipe, J. By St. 1841, c. 124, $3, it is provided that no 
certificate of discharge shall be granted if a debtor, within six 
months before filing his petition, shall procure his goods, &c. to 
be attached, &c. or, being insolvent, shall make any assignment, 
sale, &c. of any part of his property, intending to give a prefer- 
ence to a preéxisting creditor, &c. 

This case comes within the express words of the statute, and 
tlie statute is clearly binding on the party. ‘The court can have 
no authority to grant a certificate of discharge, against a prohi- 
bition in the statute. It is clear, that the appellant had no vested 
right to a discharge, at the time of filing his petition. Such a 
right could be acquired only by proving, at the time of his appli- 
cation for a certificate of discharge, that he had in all respects 
complied with the provisions of Sts. 1838 and 1841, by which 
only a right could be acquired. ‘The latter statute, therefore, 
is not to be considered a retrospective act, disturbing vested 
rights ; but as altogether prospective in its operation, although it 
might depend, in some cases, on acts done before it took effect. 

But if the St. of 1841 had a retrospective operation in the 
present case, it would nevertheless be a constitutional law ; as 
the language of the clause in the 3d section, on which the present 
question depends, is clear, and can admit of but one construction. 

; Certificate of discharge denied. 
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BetTHuEL Penniman & another vs. Witti1am R. Rotcn. 

The provision in the Rev. Sts. c. 120, § 5, that in actions ** to recover the balance due 
upon a mutual and open account current, the cause of action shal] be deemed to have 
accrued at the time of the last item proved in such account,” does not apply exclu- 
sively to such actions as are brought on accounts in which debits and credits are 
stated, and a balance struck, but extends also to cases in which the plaintiff seeks to 
recover the balance due to him, though he declares only on the debit side of the account: 
And in the latter case, if the defendant does not file an account in offset, nor prove 
items on his side of the account, by way of payment, but relies on the statute cf limi- 
tations, the plaintiff may avoid the statute, by showing that there was a mutual and 
open account current, and proving an item on either side, within six years. 

The plaintiff cannot prove, by his book and suppletory oath, an item on the credit side 
of his account, for the purpose of preventing the operation of the statute of limita- 
tions on his charges against the defendant. 

Where the plaintiff opened an account with the defendant in 1830, and contmued to 
make charges till 1833, and brought au action on his account in 1838, and proved 
on the trial that the defendant delivered to him an article on account, in 1830, it was 
held, that there was a mutual and open account current, and that no part of the 
plaintiff ’s charges was barred by the statute of limitations — Rey. Sts. c. 120, 


AssumpsiT for provisions sold and delivered. The action 
was commenced on the 28th of August 1838. A bill of par- 
ticulars was annexed to the writ, from which it appeared that 


OCTOBER TERM 1841. 217 


Penniman & another v. Rotch. 


the plaintiff’s account against the defendant consisted of charges, 
beginning in 1830, and ending in 1833. ‘The defendant relied on 
the statute of limitations as a bar to all the items of charge pre- 
vious to August 28th 1832. The case was referred to an audi- 
tor, and the parties agreed that his report should be taken as a 
statement of the facts. 

The auditor disallowed several items in the plaintiffs’ account, 
for want of proof, and reported that if the statute of limitations 
ought to be applied, as the defendant insisted that it should be, 
the plaintiffs were entitled to recover $ 61:08 ; but if the statute 
was not a bar to any part of the charges, then the plaintiffs were 
entitled to recover $ 338°98. 

The testimony and facts reported by the auditor, which af- 
fected the question as to the statute of limitations, were these : 
A witness testified that he called on the defendant, in 1834 — 
he believed between January and March 20th —to settle the 
plaintiffs’ account, and presented the bill to him. The defend- 
ant said, ‘‘ there is an unsettled account between me and Penni- 
man.”? ‘lhe witness called on the defendant once or twice af 
terwards, and tlfe defendant gave as a reason for not settling 
the account, that there was an unsettled bill between him and 
Penniman. ‘The witness told the defendant, that he ‘ wished 
they would get together, and have their bill settled.””. The de- 
fendant replied, ‘* we will.’’ 

The plaintiffs had entered, on their bill against the defendant, 
two items of credit, viz. ‘‘ June 22d 1830: A calf, $ 4-20. 
April 26th 1831: Cash, $ 17-60, beef of A. Bailey.” It was 
in evidence that the plaintiffs had the calf of the defendant, and 
that they, on the 22d of February 1831, bought an ox of A. 
Bailey and slaughtered it, and sold to the defendant 176 pounds: 
of it, in choice pieces, for which the defendant paid $ 17-60, on 
said 26th of April. 

This case was argued at the last October term. 

Coffin, for the plaintiffs. 

E. Bassett, for the defendant. 

Suaw, C. J. The only question in this case is, whether 
those charges in the plaintiffs’ account, which were made more 
VOL. III. 15 
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than six years before the commencement of the suit, are barred 
by the statute of limitations. As that statute affects the remedy, 
and not the right, the case must be governed by the law in force 
at the time when the action was brought. As this was in Au- 
gust 1838, long after the revised statutes went into operation, 
they must govern this case. 3 

In the first place, it was contended that the action was taken 
o t of the operation of the statute, by an acknowledgment, made 
in 1854. Unless made prior to October Ist 1834, whatever 
might have been the terms of the acknowledgment, not being in 
writing, it must be unavailing. Rev. Sts. c. 120, § 25. If it 
depended solely upon that question, it would be necessary to as- 
certain, more exactly, at what time in 1834 the acknowledgment 
was made. But we are satisfied that the acknowledgment itself 
was insufficient. It must be a clear, unequivocal and express 
acknowledgment of present indebtedness. Bangs v. Hall, 2 
Pick. 368. The defendant made no such acknowledgment. 
On being presented with the account, he said, *‘ there is an un- 
settled account between me and Penniman.”? ‘This was re- 
peated once or twice. On the witness expressing a wish that 
they would settle their accounts, he said, ‘‘ we will.’? ‘The fact 
to be proved is a new promise to pay the debt. ‘This may be 
inferred from an express and unqualified admission that the debt 
is due, but not from remote implication, or doubtful or equivocal — 
words. ‘The answers of the defendant, on application for pay- 
ment, did not amount to an admission of any debt due to the plain- 
tiffs. For, though this was a partnership account, and the an: 
swer of the defendant was, that there was an unsettled account 
between him and one of the partners ; yet he might have relied 
on an actual or supposed understanding with the partners, that 
the accounts should be so balanced ; and the answers indicate 
that the defendant understood that they were to be so settled. 
This acknowledgment, therefore, if made before October Ist 
1834, would not avoid the operation of the statute. 

We are then brought to the other question ; whether this was 
a mutual and open account, not affected by the six years’ limita- 
tion. The questions growing out of this exception to the statute 
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of limitations have been various, and variously decided, and 
have long remained vexed and unsettled. But without discus- 
sing the distinctions, under former statutes, between open and 
running, as contradistinguished from settled and stated accounts, 
or the constructions put upon the old exception of merchant’s ac- 
counts, it may be more expedient to consider the terms of the 
present statute, and ascertain the true and just construction to 
be put upon it. 

*¢ In all actions of debt or assumpsit, brought to recover the 
balance due upon a mutual and open account current, the cause 
of action shall be deemed to have accrued at the time of the last 
item proved ih such account.” Rev. Sts. c. 120, § 5. This 
is now the only exception from the statute, either for merchants’ 
accounts, or for mutual and open accounts, and therefore super- 
sedes the former express exception of accounts between mer- 
chant and merchant, and the implied and constructive exception 
arising from the tacit admission, supposed to be made on each 
new item advanced on account, that there was such an open and 
existing account between the parties, which therefore drew after 
it all the items of such unsettled and open account. 

Tt was contended at the argument, upon the words of the 
present statute, and the argument is entitled to consideration, 
that this exception can only apply where the action is in form 
brought for the balance of an account ; that is, where both debits 
and credits are stated, and a balance is struck But we think 
this would be too narrow and literal a view of the statute. An 
action may be brought to recover the balance of an account — 
that is, with the distinct purpose of obtaining the balance of an 
account — when the plaintiff may have no means of stating both 
_ sides of the account. He may make an exact statement of all his 
own charges, without having the means of giving the credits. He 
may therefore bring an action, declaring on the debit side of his 
own account only, when his only object is to obtain a balance ; 
leaving the other party to file an account in offset, or prove the 
items of his side of the account, in payment, if he can do so. 
But supposing the defendant does neither, he can only avail him- 
self of the statute of limitations, by pleading it, or, aceording to 


220 BRISTOL, PLYMOUTH, &c. 


Penniman & another v. Rotch. 


our present practice, by giving special notice of his intention to 
rely on it; and then, we think, the plaintiff may avoid it, and 
bring himself within this exception, by proving affirmatively, as 
he would any other fact, which is material to his case, and is 
traversed, that there was such a mutual and open account cur- 
rent, and items of debit and credit on both sides ; and then, by 
proving items, on either side, within six years, this exception 
would apply, and show that the cause of action accrued, by 
the terms of the statute, within six years before the action 
brought. 

By the statute, it is clear, that if the plaintiff’s own charges, 
or any of them, are within six years, it would avoid the limita- 
tion ; and we do not perceive why it would not have the same 
effect, if the plaintiff should prove an advance to him by. the de- 
fendant, within six years ; because it would be an item in the 
mutual account, and thus show that the cause of action accrued 
within six years. ‘The case we are supposing is, that the plain- 
tiff brings his action on an account, in which all his debits against 
the defendant are over six years; but he credits one or more 
items within six years, and can prove affirmatively, by compe- 
tent evidence, that an advance on account was made to him by 
the defendant, within six years. Or, supposing that, for the rea- 
sons before stated, the plaintiff brings his action op his own side 
of the account only, expecting that the defendant will file his ac- 
count in offset, or give evidence of payments, which would show 
an item within six years, but he fails to do so. The argument 
we are considering supposes that if it is proved that there was 
an open account current between the parties, and that there is 
any item proved on the debit side of the plaintiff’s account, it 
would bring the case within the exception. But the statute does 
not say, any item in the debit side of the account, but the last 
item in such account ; which is the open and mutual account. 
An item on the credit side is equally an item in such an account, 
as an item on the debit side. One way to test the correctness of 
this view is, to consider how the law would stand, if the parties 
were reversed. 

We must bear in mind, that by the existing provisions of law, 
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where there are mutual dealings and an account current, either 
party may bring his action, declaring in form for a balance, 
or declaring only on his own side of the account ; and in either 
case, the defendant may file his account in offset. In such case, 
the defendant. stands before the court in the same relation as if 
he were the plaintiff ; both parties are actors; each may assert 
and prove his own claims ; and the verdict and judgment will be 
for the balance, as well when it is found for the defendant as 
when for the plaintiff. Unless the construction cf the statute, 
which we adopt, is the correct one, the action would not be 
barred, if brought by the party who has an itein of charge within 
six years ; whereas, it would be barred, if brought by the party 
who has no charge within six years, although he has been re- 
ceiving payments and advances on account, of money or goods, 
to a recent period before the action brought. ‘This would be 
making the application of the statute to such mutual dealing de- 
pend upon the formal position of the parties in the suit, and not 
on their relative rights, as established by the facts respecting 
their mode of dealing and the law applicable to those facts. On 
the contrary, it appears to us to be the true construction of the 
statute, arising as wel] ‘rom the natural interpretation of the lan- 
guage, as from the opvious intention of the legislature, that 
where there are, in point of fact, mutual dealings between par- 
ties, upon which of course there is a mutual account current, on 
which each party has a right of action, such cause of action 
shall be deemed to have accrued at the time of the last item 
proved in such account, whether such item be on one or the 
other side of such mutual account. The result practically would 
be, that either party to such account might safely wait and for- 
bear bringing his action, so long as six years have not elapsed, 
since the last payment, or other dealing on the account ; knowing 
that whether the other party brings his action against him, er he 
is ultimately compelled to bring his action against the other party, 
the rule of law is the same, and the action will not be barred. 
In the case of Cogswell v. Doliiver, 2 Mass. 217, the plain- 
tiff brought his action upon the debit side of his account, and 
the defendant filed an account in offset ; and the court dealt 
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with it as a case of mutual account, as much as if the plaintiff 
had stated debit and credit, and declared for a balance. 

If this is a-true exposition of the statute, it is manifest, that upon 
the question whether there was a mutual and open account between 
the parties, if the defendant has neither filed an account in offset, 
nor given items of account in evidence, as payment, but still re- 
lies upon the statute of limitations, the plaintiff, to avoid the de- 
fendant’s bar, must prove some item of credit, by competent 
evidence. It would not be sufficient to give credit on the ac- 
count, or even show credits in his books, verified merely by his 
own oath; because that would be to make evidence for himself, 
and use his own books fora purpose not within the rule, by which 
that species of evidence is limited. An admission by the plaintiff, 
that the defendant had delivered him goods or paid him money, 
though good evidence to be given by his adversary against him, 
yet is not competent to be given by himself, in order to deprive 
his adversary of a substantial defence. 

Assuming that we have put a right construction upon this 
statute, the next inquiry is, whether there was an open and mu- 
tual account between these parties 3 or, in other words, whether — 
there were mutual dealings: If there were, it being proved that 
there are several items on the debit side within six years, the 
right of action accrued at the date of the last of shoe items, and 
the limitation does not apply. 

The action was brought by the plaintiffs upon the debit side 
of their account. It does not appear whether the defendant filed 
any account in offset ; probably not ; but the case was, by mu- 
tual consent, referred to an auditor, and his report is agreed to 
be taken as a statement of facts. It appears that the plaintiffs’ 
account is made up of sundry small charges of market provis- 
ions, beginning Ist of January 1830, and ending October 28th 
1833, amounting to $ 371°35. ‘The auditor has stated two items 
of credit, the last of which was April 6th 1831, more than six 
years before action brought. One of these items was cash 
¢ 17-60, for beef. It appears by the evidence, that the defend- 
ant agreed to take of the plaintiffs, who were retail dealers in 
provisions, a considerable quantity of beef, out of a particular 
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carcass mentioned, and pay cash for it; and a few weeks after, 
the cash was paid. ‘This was charged on one side, and the 
same amount credited on the other. We are inclined to think, 
that this payment can hardly be considered as a credit, in the 
general account. It was rather a specific payment, of one item 
appropriated to that item only, which alone would not be deem- 
ed an item in account. But it is unnecessary to decide this de- 
finit vely, because the other item of credit is not subject to the 
same consideration. It was an article of merchandise delivered 
by the defendant to the plaintiffs, in the ordinary course of busi- 
ness, either at an agreed price, or upon an implied promise of 
the plaintiffs to allow its value in account. We think this did 
prove that there was an open and mutual account between the 
parties, and the last item on the debit side being within six years, 
it was not barred by the statute. 

We are aware that this decision is apparently opposed to that 
of Gold vy. Whitcomb, 14 Pick. 188. In that case, the plain- 
tiff relied on a book account, of which part of the charges were 
over, and part within six years; there were credits, but none 
within six years ; and it was held, that all the items, which had 
stood more than six years before action brought, were barred 
by the statute of limitations. But this decision proceeded on 
the old statute, in which there was no provision similar to the 
revised statutes, on which this question depends. It was an 
implied exception to the words of the statute, and was founded 
on this principle ; that when the plaintiff sues on an account, 
which is, in whole or in part, of more than six years’ standing, 
if he can show that the defendant has made payments of money, 
or advanced goods, labor or other value, on that account, it is 
an acknowledgment of the existence of the account, and raises 
an implied promise to pay the balance ; or, in the language com- 
monly applied to it, draws after it the whole account. But, of 
course, regarding such payment as an acknowledgment, it must 
he deemed an acknowledgment, an implied promise, made at 
the time of such payment or advance by the defendant ; and 
therefore, if that payment had been made more than six years be- 
fore action brought, it was no evidence of a promise within six 
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years, and of course would not avoid the operation of the statute 
In the case cited, there being no credit within six years, there 
was no new promise to avoid the statute, upon the principle of an 
open and mutual account ; and therefore the statute was held to 
be a good bar to all the debits of more than six years’ standing, 
when the action was brought. But we think the revised statutes 
have introduced a new rule upon this subject, somewhat more 
plain, exact, and practical than the former statute ; and by it 
the whole of an open and mutual account is taken out of the 
operation of the statute, if any transaction on either side can 
be proved to have been had within six years next before the ac- 
tion brought. It follows, of course, that if there be no item 
upon either side within six years, the action is barred by the 


general limitation. 
Judgment for the plaintiffs for $338-98, and interest. 


SamureL Crocker & another vs. Mercy F. THompson. 


In the trial of a real action brought by the assignee of a mortgage against a stranger in 
possession, the production, by the tenant, of the notes which the mortgage was given 
to secure, does not warrant a presumption that the mortgage has been discharged, 
when no discharge is shown, and when the facts of the case strongly tend to prove, 
that the notes could not have been paid to any one who was a lawful holder thereof, 
and an assignee of the mortgage. 


THIs was a writ of entry to recover a tract of land in Mid- 
dleborough. The demandants counted on their own seizin, and 
a disseizin by the tenant and Abigail W. Thompson, who died 
after this suit was commenced, having devised all her real estate 
to the tenant. There was a disclaimer of part of the premises 
demanded in the writ, and issue was joined on the plea of nul 
disseizin as to the residue, consisting of about thirty-two acres, 
and a dwellinghouse thereon. 

The trial was had before Morton J. who made the following 
report thereof : | 

It was proved, that on the 15th of November 1828, ‘Thomas 
Darling conveyed the demanded premises to Jacob ‘Thompson, 


—_ 
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father of said Mercy F’. and Abigail W., in fee simple, by deed 
of release, and the same day said Jacob conveyed the same to 
said Darling in fee and in mortgage, and the deed was recorded 
January 5th 1829. On the 27th of July 1830, said Darling, by 

deed of that date, assigned and conveyed to the demandants the 
| mortgage aforesaid, with all his right and interest in the premises. 

At the May term 1832, of this court, for the county of Plyim- 

outh, the demandants recovered conditional judgment against 
said Jacob for the demanded premises, and the condition not 
having been complied with, a writ of possession issued thereon, 
“May 20th 1833, and by virtue thereof, September 23d 1833, 
the officer, to whom it was directed, caused the demandants to 
have possession of the demanded premises. That action was 
commenced April 25th 1831. Said Jacob being afterwards 
found in possession of the premises, February 1836, a complaint 
was made against him by the demandants, under St. 1825, ec. 
89 ; and at the December term 1836, of the court of common 
pleas, the demandants recovered judgment against him for the 
possession of the demanded premises. ‘The present suit was 
commenced September 16th 1837. 

It further appeared, that one portion of the demanded prem- 
ses, the house and twelve acres of the land, was conveyed by 
said Jacob to Allen Richmond, by deed of April 17th 1811, 
and that said Richmond conveyed the same to said Darling, in 
fee and in mortgage, October 12th 1813. As to the other por- 
tion of the premises, about twenty acres, it appeared that on the 
28th of July 1812, they were conveyed by said Jacob to Ben- 
jamin Parsons, in fee and in mortgage, and that said Parsons, 
on the 23d of December 1814, assigned and conveyed the same 
to said Darling, with all his interest therein. It did not appear 
that said Parsons or Darling ever had taken possession of the 
mortgaged premises. 

The tenant showed the following transactions : October 14th 
1815, a deed of said Richmond’s right of redemption from Na- 
thaniel Wilder, a deputy sheriff, to Abiel. Washburn: Novem- 
ber 5th 1818, a release thereof from said Washburn to Brad- 
ford Harlow: July 10th 1832, a release from said Harlow t- 
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said Abigail W. Thompson and Mercy F. Thompsen, Eliza A. 
Thompson and Juliet Thompson, all daughters of said Jacob 
Thompson. ‘The tenant also showed a judgment and execution 
in favor of Freeman Waterman (father-in-law of said Jacob) 


against said Jacob, and a levy of said execution on said twenty 


acres, December 21st 1815: Also a deed from Henry Pope, 
administrator of the estate of said Freeman Waterman, in pur- 
suance of a license granted April. 2d 1833, conveying all the 
right and interest of the said Freeman Waterman to Jacob 
Thompson 2d, for the consideration of five dollars, the date 
of which is May 14th 1833, the acknowledgment March 22d 
1834, and the record April 1838: And also a deed, signed by said 
Jacob 2d, purporting to convey the same to the tenant, for the 
same consideration, dated November 10th 1836, acknowledged 
January 16th 1837, and recorded April 11th 1838. 

Respecting the deeds produced by the tenant, the following 
facts appeared: Said Jacob, the father, contracted with said 
Washburn for said right of redemption, and, by his request, said 
Washburn first made a deed thereof to said Freeman Waterman, 


which said Jacob afterwards gave up to said Washburn, and had — 


said deed made to said Harlow ; and by said-Jacob’s request, said 
Harlow made said deed to said Abigail W. and others ; said Har- 
low not having paid or received any consideration. There was 
no evidence of the delivery of said deed by said Harlow to said 
Abigail, or to any of said grantees therein named, except their 
}roduction in court; and it was proved that said Abigail, on 
‘* being served with a notice in respect to this action, declared in 
presence of her father, that she never had any thing to do with 
the business, and never would have.”? 


Neither said Washburn nor said Harlow ever redeemed the 


premises. 

Said Jacob Thompson 2d did not attend the auction when 
said Freeman’s said right was sold: January 16th 1837, said 
_Jacob Thompson, the father, showed him said deed of said 
Pope (said grantee never having seen the deed before) and also 
a deed from said Jacob 2d to said Mercy F., which said Jacob 
2d read and then signed and acknowledged. Said Jacob, the 
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father, took away both these deeds, and nothing further was 
proved respecting them, until their production in court. Said 
Freeman’s said right was bid off at said Pope’s auction, by 
Reuben ‘Thompson, for five dollars paid by him, and said Ja- 
cob, the father, contracted with said Reuben therefor ; and on 
said Jacob 2d signing said deed, said Reuben received a note of 
hand, purporting to be signed by said Abigail W., for ten dol- 
Jars, which said Bradford Harlow afterwards paid out of prop- 
erty of said Abigail’s in his hands. Said Jacob Thompson 2d 
never paid or received any consideration ; and he stated that all 
he had done in regard to the land was done at the request of Ja- 
cob Thompson, who about a year before asked him if he would 
take a deed: and give one, to which he answered, he dia not 
know but he would. 

The tenant’s counsel produced the notes of hand mentioned 
in the condition of said mortgages, and contended that it should 
therefore be presumed that the mortgages had been redeemed. 

Or the margin of the record of said mortgage of Richmond 
to Darling is the following entry ; ‘*‘ May 15. 1832. ‘Then I, 
Jacob Thompson, having purchased the within mortgage, and 
having received thefull consideration therefor, do hereby dis- 
charge and quit my claim to the same, as witness my hand. 
Jacos Tuompson. Attest — R. Cotton, Register.” 

Said Jacob, the father of said Abigail and Mercy, has lived 
on the demanded premises for the last fifteen years, except 
when dispossessed as aforesaid ; and one or other of his said 
daughters has usually lived in the house with him: Said Rich- 
mond left the premises eighteen or twenty years ago. 

The tenant was defaulted and the case reserved. On the 
- above facts, judgment to be entered on the default, or the de- 
mandants to be nonsuit, or a new trial to be ordered, as the 
opinion of the whole court may be in the premises. 

This case was argued at the last October term. 

W. Baylies & Eddy, for the demandants. 

Coffin & 8S. Miller, for the tenant. 

Suaw, C. J. The dates and names mentioned in this case 
are sO humerous and complicated, that there is great difficulty 
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in acquiring a full and discriminating comprehension of all the 
facts upon which the decision must depend. 

In the first place, it seems to us that the demandants bare 
clearly shown a good prima facie title to the whole of the de- 
manded premises. It appears that Jacob Thompson has lived 
on those premises, for the last fifteen years, except when dis- 
possessed by the demandants ; and although one or more of his 
daughters usually lived with him, which might avail them, if they 
had a good title, as evidence of possession, to many purposes ; 
yet it shows their father also in possession. He was thus in 
possession in 1828, November 15th. On that day Darling 
conveyed the premises to Jacob T’hompson in fee, and on the 
same day ‘Thompson mortgaged them back to Darling. If 
Thompson had no ttle before, and took a title by force of this 
deed from Darling, the simultaneous deed back to Darling re- 
vested the conditional fee in him. Darling assigned the mort- 
gage to the demandants, and they brought their action upon it, 
as such assignees, against ‘[hompson, who was both mortgagor 
and tenant in possession, and obtained a conditional judgment. 
On his failure to perform the condition, they took their writ of 
seizin and entered and retained possession,*except when unlaw- 
fully trespassed upon by Thompson, more than three years, 
and so acquired a prima facie absolute title. This title must 
prevail, unless a better title is established, on the part of the 
tenant. This she attempts to do, by the conveyances given 
in evidence. As she claims the estate in two parcels, under 
distinct titles, it will be necessary to examine the title to each 
parcel separately. vie 

And first as to the house and twelve acres. Jt appears that 
the whole of this estate was formerly the property of Jacob 
Thompson. On the 17th of April 1811, Jacob Thompson 
conveyed the house and twelve acres to Allen Richmond in fee. 
Risnmond thus appears to have been the absolute owner for 
two years and more, when, on the 12th of October 1813, he 
mortgaged tne same to Thomas Darling. This, we are to pre- 
sume, was a mortgage to secure the payment of a certain note ; - 
but it is not distinctly stated, except afterwards by implication. 


~ 
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In this state of things, Richmond was the mortgagor, and had 
an equity of redemption ; and Darling was mortgagee. 

The tenant then relies upon these facts: That Richmond’s 
equity of redemption was taken in execution, and by the officer 
sold to Abiel Washburn ; that afterwards a release was given 
by Washburn to Bradford Harlow; and that in 1832, Harlow 
conveyed, by release and quitclaim, to the four daughters of 
Jacob Thompson, of whom the surviving tenant is one. 

Suppose all these conveyances were regular, which we need 
not now stop to inquire, the tenant could only claim to have a 
right of redemption. Darling was mortgagee. His estate, as such, 
passed to Thompson by the conveyance of 1528, and through 
him to the demandants. Supposing the estate created by that 
original mortgage, from Richmond to Darling, to continue in 
force up to the time when Darling conveyed in fee to Thomp- 
son in 1828, then by Thompson’s mortgage back to Darling 
and the assignment of the same mortgage to the demandants, 
they stand in the character of mortgagees, and the tenant —sup- 
posing she has established a regular title, by mesne conveyances, 
to the equity of redemption —in the character of mortgagor. 
But as between mortgagor and mortgagee, the former has no 
fee, no legal estate, but only an equitable right. In a real ac- 
tion, where the legal title is in question, the mortgagor or his 
assignee cannot resist the title and claim-of the mortgagee. 

But then it is contended, that the estate has been actually 
redeemed from the original mortgage of Richmond to Darling, 
and the title, created by that mortgage-deed, extinguished ; sc 
that what was, in its creation, a right of redemption, has be- 
come, by an actual redemption, a legal estate. ‘This would be 
true, if such a discharge and extinguishment of the mortgage 
estate were proved. 

The ordinary mode of proving a redemption, is either Ist. by 
a release from the mortgagee, or his assignee, to the mortgagor, 
or his assignee in fact or in law, having a right to redeem ; or 
2d. by a similar discharge on the margin of the registry of 
deeds ; or 3d. by a decree on a bill to redeem. Neither of 
these is offered on the present occasion. But a presumption is 
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relied on. ‘There is no legal presumption in the case. It must 
therefore be a presumption of fact, from the evidence. 

In the first place, it is not only not to be presumed that Rich- 
mond redeemed, but the contrary is manifest. His mght of 
redeeming was the very thing sold ; it was this, and this only, 
which Washburn, Harlow and the tenant acquired. It was all 
they could acquire under an official deed, on a sale of the equity 
on execution. If he had then redeemed, he had a legal estate, 
and this would not pass by the deed of the officer, simply be- 
cause he would have no power to sell it. ‘The tenant is es- 
topped to say that the original debtor, Richmond, paid his debt — 
to Darling and redeemed. It is found that neither Washburn 
nor Harlow redeemed. But the conveyance from Harlow to 
Jacob Thompson’s daughters was not made till 1832, after the 
demandants had acquired the legal estate of Darling, and after — 
they had in fact commenced their suit against the tenant in pos- 
session. 

But if there was no redemption till after 1828, as it is proved 
there was not, then Darling was the holder of the legal estate 
created by the first mortgage, when he made his deed to Thomp- _ 
son, and his legal estate, as such mortgagee, passed to Thompson, 
and, by Thompson’s mortgage back, again vested in Darling, 
and by his assignment afterwards came to the demandants. It 
is not intimated that either of Thompson’s daughters has ever 
redeemed of the demandants. 

What then is relied upon by the tenant, to prove such re- 
demption ? Wecan perceive nothing but this; that the pro- — 
duction by the tenant, at the trial, of the original note of Rich- 
mond to Darling, to secure which the mortgage was given, 
raises a presumption that it was paid; and if the note was paid, — 
we must presume that the mortgage was discharged. 

Now the most which the production of the note by the tenant — 
would have a tendency to prove, is, the actual payment of it by 
her, to some holder of it. But even payment of the debt se- 
cured by mortgage, after condition broken, especially to one 
who is not the holder of the mortgaged estate, does not de facto — 
discharge the mortgage. Whatever effect, therefore, the fact 
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of such a payment might have in equity, on a bill to redeem, it 
does not disprove the legal title of the demandants. 

But without resting the decision upon this principle of law, 
which might be deemed technical, and not embracing the merits 
of the case, it may be more satisfactory to examine the circumn- 
stances, relied upon as raising the presumption of payment. 

In general it may be admitted that the production, by the 
mortgagor or those claiming under him, of a note secured by 
mortgage, will raise a presumption, in the absence of all other 
proof, that it has been paid. But this is a presumption of fact, 
not of law, and it will be rebutted by any other evidence. If 
the possession and production of the note can be satisfactorily 
accounted for, upon any other hypothesis than that of the pay- 
ment of it to the holder, it will rebut such presumption. 

The note in question was the note of Allen Richmond to 
Thomas Darling, secured by this mortgage. ‘The daughters of 
Jacob Thompson were under no obligation to pay that note, and 
had no authority to pay it, except as assignees of the mortgage, 
and for the purpose of redeeming. But it is impossible to believe 
that they volunteered to pay the note of a stranger, and for the 
purpose of redeeming the estate, unless they paid it to a lawful 
holder of the note and assignee of the mortgage, who could give 
them a valid discharge upon such payment ; and it is equally in- 
credible, that they should do this, under circumstances so extra- 
ordinary, without actually having a valid discharge executed. 
But it clearly appears that Darling, if he had not foreclosed, held 
the mortgage undischarged, till 1828; and the case assumes, 
that up to that time he held the note. Neither Washburn nor 
Harlow redeemed, and there is no evidence, and no pretence, 
that they paid the note. But they held the equity till 1832, and 
therefore the mortgage remained in Darling, undischarged, and 
the notes unpaid, until after Darling had conveyed to Thomp- 
son, and Thompson had immediately mortgaged back to Dar- 
ling. If then the production of the note at the trial is proof of 
payment, it proves a payment by 'Thompson’s daughters them- 
selves, or some of them, and not by either of their predecessors 
holding the equity ; and as no transfer of the note by Dariing 
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to any body is shown or suggested, the presumption must go 
further and prove a payment of the note to Darling. But these 
women did not acquire the right of redeeming till 1832, after 
the estate had been transferred by Darling to their father, who 
lived on the estate, by him mortgaged back to Darling, and by 
Darling conveyed by assignment to the demandants, and on 
which an action was then pending by the demandants against 
their father. ‘The case involves the supposition that the note 
was paid, by the tenant and her sisters, who were. under no ob- 
ligation to pay it, for the purpose of redeeming, to Darling, who 
had no right in, and no power over, the estate to be redeemed ; 
that their only motive could be to obtain a discharge of the 
mortgage, and none was given, even in form. The improba- 
bility is more than enough to rebut any presumption of fact aris- 
ing from the production of the note. 

But there are modes of accounting for the production of this 
note, supposing all the transactions to be genuine and bond fide 
as stated. The case supposes that Darling held this note of 
Richmond till 1828, fifteen years after it had become due. Now 
in this long period, there was ample time for Darling to fore- 
close, by an entry in pais and holding three years; and if he 
did so, and the estate was equal in value to the note, the note 
was de facto paid by the land, and would become worthless, as 
the evidence of ‘debt, and might well have been handed over by 
Darling to Thompson in 1828, when Darling conveyed the 
premises to Thompson in fee. But in that case, the right of — 
redemption, under which alone the tenant could claim, was 
gone ; the mortgage from Richmond to Darling became abso- 
lute, and passed, by the mesne conveyances before mentioned, 
to the demandants. 

It seems certain that Darling considered and treated the es- 
tate as his own, by conveying it in fee, without reference to the 
mortgage. But as he had no title originally, but as mortgagee, 
ne must have considered that the mortgage had become abso- 
lute by foreclosure, and of course that the debt secured by it 
was paid. ‘Then if he considered the land as taken in satisfaction 
of the debt — whether he was right or wrong in the belief that 
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he had a right to treat it as his own, and convey it in fee —he had 
no longer any occasion or motive to retain the note ; and on con 
veying the estate to Thompson, and on taking back a new mort 
gage for the value, he would naturally give up the note to Thomp 
son a3 one of the muniments of this new title. If these notes 
were then delivered up by Darling to Jacob Thompson, it being 
proved that the negotiations by which his daughters derive title 
were conducted by him, as they allege, in their behalf and as 
their agent, his possession of the note would satisfactorily ac- 
count for the production of it on this trial, although it had not 
been paid, or paid only by the land. We are therefore satisfied 
that the fact is not proved, that this note has been paid by the 
tenant or her sisters, and it therefore becomes unnecessary to 
consider whether such presumption of payment would, under the 
circumstances, warrant a further presumption of the discharge of 
the mortgage, so as to avail the tenant as a defence to this action. 

The discharge purporting to be given by said Jacob Thomp- 
son, May 15th 1832, on the margin of the registry, of the said 
mortgage from Richmond to Darling, can have no effect to give 
a legal title to the tenant, or turn her right in equity into a legal 
estate ; for if the conveyance of Darling to him, in 1828, could 
be construed to be an assignment of the mortgage to him, as it 
might be, if it was then open and not foreclosed ; yet he im- 
mediately mortgaged back to Darling, and had no legal in- 
terest in the estate, when he thus attempted to discharge the 
mortgage. But it tends to show, that he then claimed to be such 
assignee, and to hold the note in that capacity, and so to account 
for his possession of it. 

Tn regard to the other part of the demanded premises, the cir~ 
cumstances vary a little, but the result is the same. Jacob Thomp- 
son, owning the premises in July 1812, mortgaged the same 
to Benjamin Parsons in fee, and in December 1814, Parsons as- 
signed this mortgage to the same Thomas Darling. ‘The mort- 
gage was held by Darling till 1828. All the reasoning which 
applies to the former case applies a@ fortiori to this parcel. 
Thompson was himself the debtor, and upon the case assumed, 
Darling held his note in 1828. Would he have conveyed the 
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estate absolutely to ‘Thompson himself, the debtor, without pay- 
ment of the note secured by it? Or, would Thompson have 
taken the estate incumbered with the old mortgage, as it must be, 
if he left the note unpaid, and gave a new mortgage for the 
value ? We much doubt whether the production of the note in 
this case raises any presumption of payment by 'Thompson’s 
daughters. We rather think the presumption is, that when the 
new mortgage was given, the old note was given up, as being 
satisfied by the foreclosure of the mortgage. If the tenant in- 
sists that in 1828, at the time of the transaction between Darling 
and ‘l'hompson, she, or those under whom she claims, and not her 
father, had the right to redeem, and so that the payment of the 
note by him, and the discharge of the mortgage, operated so as 
to vest the absolute estate in his daughters ; we think the answer 
is plain, that the deed, then made from Darling to Thompson, 
does not purport to be the discharge of a mortgage, nor does it 
manifest any intent of the parties that it shall so operate. It was 
in fact and in form a deed in fee, and it appears that eo instants 
Thompson gave back a mortgage in fee to Darling. Both deeds 
took effect at the same time ; the seizin was but for a moment, 
and then by the well settled rule of law, the same estate, which 
was conveyed by Darling to Thompson, was reconveyed by 
Thompson to Darling. If this was an absolute estate, it was 
because the old mortgage was fcreclosed and vested an absolute 
estate in Darling, and then the equity of redemption under that 
mortgage was gone. If it was a redeemable estate, then the 
same conditional estate revested in Darling, and passed through 
his grantees to the demandants. It would, therefore, be as much 
a violation of the rules of law, as of the plain and manifest in- 
tentions of the parties, so to construe this transaction, as to give 
any effect to one of these deeds which is not given to the other. 
[t revested in Darling the same estate which he had before, 
whether absolute under the mortgage foreclosed, or redeemable, © 
us holding under a mortgage still open. In the last case, the 
most favorable view for the tenant is, that the mortgage is still 
open, and that she has still a right to redeem. But were it so, 
she could not have a bill in equity to redeem, without paying the 
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assignees of the mortgage, (who are now the demandants,) the 
amount of the original mortgage of Thompson ; and in no event 
can she maintain or defend a real action against the holders of the 
legal estate, until after an actual redemption. 

It therefore becomes unnecessary to examine the numerous 
objections to the tenant’s title, which certainly shows, on the face 
of it, many infirmities. 

Judgment for the demandants. 


CHRISTIAN Society IN PuymoutH vs. Ev.wuan Macomper 
& another. 


Before the St. of 1836, c, 273, prohibited pleas in bar, nul tiel corporation. might have 
been pleaded in bar, as well as in abatement ; and since the passing of that statute, 
if plaintiffs sue as a corporation, and the defendant, on pleading the general issue, 
gives notice, conformably to the rule of the court, that he shall deny that the plain- 
tiffs are a corporation, they are bound to prove their corporate existence. But by 
pleading the general issue, without such notice, the defendant admits the existence of 
the corporation. 


TuE report of this case by the chief justice, before whom it 
was tried, at May term 1840, was thus : 

‘¢ This was an action of trespass quare clausum fregit, in 
which the plaintiffs, by the name of the Christian Society in 
Plymouth, set forth in their declaration their possession.of the 
meetinghouse therein described, and an unlawful entry into the 
same, and an expulsion of the plaintiffs therefrom, by the de- 
fendants. The defendants pleaded the general issue, and gave 
motice that they should deny the legal existence of the plaintiff 
corporation. 

*¢ Tt was ruled by the court, at the trial, that by pleading the 
general issue, the defendants admitted that the plaintiffs were a 
corporation or religious society competent to sue ; that the fact 
of their incorporation could be contested by a plea in abatement 
only ; and that the plaintiffs, under this issue, were not bound to 
prove their incorporation or organization. 

‘¢ The plaintiffs called a witness, who was objected to, as be- 
ing a member of the plaintiff society, and therefore interested ; 
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and it was contended that he was not within the exception made 
by the Rev. Sts. c. 20, § 25, and c. 94, § 54, because it had 
aot been shown that the plaintiffs were incorporated, or other- 
wise duly organized as a religious society. ‘The objection was 
overruled, and the witness admitted, on the ground that, for the 
purposes of this trial, the plaintiffs must be taken to be a duly 
organized religious society, for the reasons above stated. Several 
other witnesses were admitted who were liable to the same ob- 
jection. 

‘« A verdict was taken for the plaintiffs, subject to the opinion 
of the whole court, upon the above decisions.” 

The case was argued at the last October term. 

Eddy, for the defendants. As the plaintiffs do not allege, in 
their declaration, that they are a corporation or religious society, 
or are duly organized, the defendants do not, by pleading the 
general issue, admit their corporate existence. On the contrary, 
that plea requires proof by the plaintiffs, that they are a corpo- 
ration. 2 Ld. Raym. 1535. Norris v. Staps, Hob. 211. Jack- 
son v. Plumbe, 8 Johns. 378. United States Bank v. Stearns, 
15 Wend. 314. Agnew v. Bank of Gettysburg, 2 Har. & Gill, 
478. Hence a plea of nul tiel corporation in bar is bad on 
special demurrer, as amounting to the general issue. Wood y. 
Jefferson County Bank, 9 Cow. 205. Bank of Auburn v. Weed, 
19 Johns. 300. | 

If the defendants had made a contract with the plaintiffs, un- 
der their corporate name, they might be estopped, in a suit 
thereon, to deny that they were a corporate body. Dutchess 
Cotton Manufactory v. Davis, 14 Johns. 258. But in an action 
of trespass, there is no estoppel of this kind. . 

W. Thomas § Coffin, for the plaintiffs. In this Common- 
wealth, the general issue admits that the plaintiffs are a corpora- 
tion. ‘That fact can be denied only by plea in abatement. Pro-- 
prietors of Monumoi Great Beach v. Rogers, 1 Mass. 159. Pro- 
prietors of Kennebeck Purchase v. Call, 1 Mass. 485. But if 
nul tiel corporation might have been pleaded in bar, before the 
St. of 1836, c. 273; the defendants, since that statute, must file 
such a ‘‘ statement ’’ of their matter of defence as is prescribed ~ 
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by the 56th rule of the court. [24 Pick. 400.] This was not 
done in the present case. Brickett v. Davis, 21 Pick. 404. 

Witpe, J. This was an action of trespass quare clausum 
fregit, to which the defendants pleaded the general issue, and 
gave notice that they should deny the legal existence of the plain- 
tiff corporation. But it was ruled by the court, at the trial, that 
-by pleading the general issue, the defendants admitted that the 
plaintiffs were a corporation or religious society competent to 
sue, and that the fact of their incorporation could be contested 
by a plea in abatement only ; and to this ruling the defendants’ 
counsel excepted. 

The only cases relied on by the plaintiffs’ counsel, in support 
of the rule of pleading laid down at the trial, are the Proprietors 
of Monumoi Great Beach v. Rogers, 1 Mass. 159, and the 
Proprietors of Kennebeck Purchase v. Call, 1 Mass. 485. In 
those cases, it was decided that the defendant, by pleading the 
general issue, admitted the existence of the proprietors as named 
In the writ ; and in the latter case, it was said by the court, that 
‘cif the defendant meant to object to that fact, he should have 
taken the objection by a plea in abatement.’’? And this undoubt- 
edly would be so, if the objection were that the plaintiffs had 
sued by a wrong name. Bro. Ab. Misnomer, 73. 1 Bos. & 
Pul. 40. 1 Saund. 340, note (2). But the question, whether 
a plea in bar, denying that the plaintiffs were a corporation, might 
be well pleaded, was not raised or discussed in those cases. 
The decisions were, that by pleading to the action, the defendant 
admitted that the plaintiffs were a corporation competent to sue. 
On this point, the authorities are conflicting. See 1 U. 8. Di- 
gest, Corporation, 213, where the American cases are collected. 
In the School District v. Blaisdell, 6 N. Hamp. 197, it was held 
that the general issue is a waiver of all exceptions to the person 
of the plaintiff ; but it was held also, that the defendant might 
plead in bar or in abatement that the plaintiffs were not a corpo- 
ration. And so it was again decided in Proprietors of Concord 
v. McIntire, 6 N. Hamp. 527. The same rule of law has 
deen laid down in other cases. 

In New York, it has been uniformly held, that on the genera! 


238 BRISTOL, PLYMOUTH, &c. 


Christian Society in Plymouth »v. Macomber & another, 


issue, the plaintiffs, suing as a corporation, must prove that 
they are a corporation, and that a plea that the plaintiffs were 
not a corporation would be bad on special demurrer, as amount- 
ing to the general issue. Bank of Auburn vy. Weed, 19 Johns. 
300. But this question is not material in the present case, as 
he defendants gave notice, when they filed their plea, that they 
should deny the legal existence of the plaintiff corporation, which, 
by St. 1836, e. 273, abolishing special pleas in bar and special 
demurrers, entitles them to the same defence as though the same 
were specially pleaded. So that the question is, whether before 
the statute the plea of nul tiel corporation was a good plea 
in bar. 

A similar question was very fully discussed, in the case of 
Langdon vy. Potter, 11 Mass. 313. The question was, whether 
the defendant could be allowed to plead in bar that the plaintiffs 
were not administrators, in which capacity they prosecuted the 
action. And it was decided, that it might well be so pleaded. 
This decision is sustained by all the authorities, although it 
seems that the same matter might be pleaded in abatement. It 
was remarked by Jackson, J. in delivering the opinion of the 
court, that ‘‘ there are many cases, where the matter of the plea 
goes to preclude the plaintiff forever from maintaining the action, 
and it may therefore be pleaded in bar; yet as in point of form 
it is in disability of the plaintiff, it may also be pleaded to the 
person.”? And this may be allowed, although the disability be 
perpetual. 6 Pick. 370. Such a plea, however, although the 
effect may be to abate the writ, seems to be more properly a 
plea in bar. In Bro. Ab. Misnomer, 73, the doctrine is thus 
laid down: ‘‘ In an action by a corporation or a natural body, 
misnomer of one or the other goes only to the writ ; but to say 
that there is no such person in rerum natura, or no such body 
politic, this is in bar ; for if he be misnamed, he may have a new 
writ by the right name ; but if there be no such body politic, or 
such person, then he cannot have an action.”” ‘This is recog- 
nized as the correct rule, in Mayor & Burgesses of Stafford v. 
Bolton, 1 Bos. & Pul. 44. 

But although a perpetual disability of the plaintiff may be 
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pleaded in bar, it may also be pleaded in abatement, at the elec: 
tion of the defendant. ‘Thel. Dig. lib. x1. c. 7. Com. Dig. 
Abatement, E. 16. 1 Chit. Pl. (5th ed.) 481. Bank of Man- 
chester v. Allen, 11 Verm. 306. Campbell v. Galbreath, 5 
Watts, 428. 

There appears to be no case in which it has been decided 
that such a plea in bar is not good, except in those instances 
where it lias been held to amount to the general issue. And we 
are of opinion, that the special matter relied on by the defend- 
ants, of which they gave notice, might have been well pleaded 
in bar, before the statute abolishing special pleadings, and conse- 
quently that the plaintiffs are bound to prove their incorporation 
or organization. 

If, however, the defendants had not given notice of their in- 
tention to deny the plaintiffs’ legal competency to sue as a cor- 
poration, we should have considered that matter as admitted by 
the plea to the action, according to, the decision, before referred 
to. in the case of Proprietors of Kennebeck Purchase v. Call. 

New trial ordered. 


INHABITANTS OF BARNSTABLE vs EpwarRp THACHER 
& others. 


He who is in actual possession of land may maintain trespass against any other person 
except the real owner or him who has the right of possession. 

Where two parties have a concurrent or mixed possession of land, neither having any 
other title, nor any exclusive priority of possession, one of them cannot maintain 
trespass against the other. 

A town took possession of a tract of unenclosed land to which it had no title, and for- 
bade all persons to take cranberries therefrom, except on terms which were prescrib- 
ed by the town, and with which most persons complied for several years. Before the 
town took possession, H. had claimed a right in the land, although he could not show 
any title, and had taken cranberries growing thereon, and continued to take them af- 
terwards, under a claim of right. Held, that the possession of H. and of the town 
was mixed or concurrent, and that the town could not maintain trespass against per- 
sons who took cranberries from the land under a license from H. 


Tuts was an action of trespass, brought against five defend- 
ants, for breaking and entering the plaintiffs’ close in Barnstable, 
called Sandy Neck, and taking cranberries therefrom in Septem- 
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ber and October 1837. , The defendants pleaded the general 
issue, and gave notice that they should defend on the ground 
that the possession of the locus in quo was in third persons, and 
also that the alleged entry, &c. were under a license from Ed- 
ward B. Hallett, who claimed right. 

At the trial, it appeared that the locus in quo is part of a neck 
of land, which extends five or six miles, between the sea and 
the salt marshes, from the line of the town of Sandwich to that 
part of the easterly end of the neck, which has been conveyed 
to the United States as a site for a lighthouse; and varying in 
width from 60 to 160 rods, and containing about 1100 acres ; 
about 100 or 150 acres of which are woodland, about 20 acres 
are covered with cranberry vines, and the remainder ts entirely 
barren. 

It was proved or admitted that all the defendants entered, &c. 
on the locus, as alleged in the plaintiffs’ declaration. 

The plaintiffs offered no .paper title, but relied on their occu- 
pation and possession, as sufficient to enable them to maintain 
the action ; and to prove such occupation and possession, they 
introduced evidence of the votes and acts of the town, and 
their officers and agents, from the spring of the year 1631 to 
the time of the alleged trespass. They showed, that in the 
spring of the year 1831, the town of Barnstable voted to take 
possession of the locus, and appointed a committee for that pur- 
pose ; that the committee, thus appointed, and in pursuance of 
this authority, immediately entered and put up stakes about the 
tract, and placed notifications, on some of these stakes, that the 
town had taken possession, and forbidding all persons to enter 
thereon ; that they also advertised, in the public papers in the 
county, that they had thus taken possession ; that they, under 
the authority of the town, made certain regulations in regard to 
the picking of cranberries, fixing the day when they should be 
gathered, and requiring that each person gathering them should 
deliver a certain portion of what they should gather to the town 3; 
and published notice of such regulations, in the newspapers of 
the county ; and also that they cleared out the cranberry bogs 
in several places, and set out cranberry vines, which soon greatly 


spread. 
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Between the year 1831 and the time of the commencement of 
this action, the town passed several votes in reference to this prop- 
erty, and in all cases the committee or agents of the town acted 
under the authority thus given them; renewed the marks and 
stakes from time to time ; made regulations in regard to picking, as 
aforesaid, and published notice thereof from year to year in the 
newspapers of the county, therein forbidding all persons to take 
any of the products of Sandy Neck; received, in several instan- 
ces, a portion of the cranberries picked by persons on the land, 
pursuant to the aforesaid regulations ; and in one instance sold 
-a small quantity of wood from the land, and from time to time 
cleared out the cranberry bogs, cutting off and removing the 
trees, &c., and set out, from time to time, cranberry vines in 
many places on the territory. 

In the year 1833, the plaintiffs commenced an action against 
one Derrick, for a trespass committed on the locus, and recov- 
ered: judgment against him, as by the record thereof will appear 

The defendants showed that in the year 1715 the proprietors 
of the common lanjs in Barnstable divided Sandy Neck into 
lots, and assigned said lots to divers individuals to hold in sever- 
alty. It also appeared, that Edward B. Hallett had, for many 
years, as well before as since 1831, taken cranberries and beach 
plums from Sandy Neck, claiming a right in the soil and a 
right to pick them, and that he, before the trespass complained 
of, gave leave to three of the defendants, to go upon the locus, 
and pick cranberries. 

The defendants denied that the town of Barnstable had ever 
had the exclusive possession and occupation of the premises 
since the year 1831, and offered evidence, that for many years 
sundry inhabitants of Yarmouth had been accustomed to pick 
cranberries and beach plums on Sandy Neck; that before and 
since the year 1831, sundry inhabitants of Yarmouth and Barn- 
stable had improved the premises by picking cranberries ; and 
offered evidence generally, to prove concurrent possession with 
the town of Barnstable. 

The defendants also offered evidence that individuals in Barn- 
stable had cut wood on the premises, as well since as before the 
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year 1831, claiming a right to the soil ; and one witness testified 
that he had a deed of a lot on Sandy Neck, but that he did not 
know, and never knew, where the lot was; that he never enter- __ 
ed upon it, and-could not designate it. 

After the evidence on both sides had been put in, the case 
was taken from the jury by consent of parties. ‘* A default of 
all or any of the defendants, or a nonsuit, to be entered, as the 
opinion shall be on the whole case.” 

Marston, for the plaintiffs. The town has done all, which 
the nature of the case permits, to obtain possession of the locus 


in quo ; and Cook v. Rider, 16 Pick. 186, shows that their do- _ 


ings were sufficient for the purpose. A town may acquire a 
right to real estate as well as an individual. Worcester v. Ea- 
ton, 13 Mass. 371. Mere prior occupancy entitles one to 
maintain trespass against him.who cannot show a better title. 
Allen v. Rivington, 2 Saund. 111. Catteris v. Cowper, 4 
Taunt. 547. Doe v. Reade, 8 East, 356. 

J. Reed, for the defendants. A town ha’ no legal authority 
to take possession of vacant land, and can gain no right by so 
doing. Nor had the plaintiffs such a possession, in the present 
case, as entitles them to maintain trespass. It was, at most, a 
concurrent possession with others who claimed title. Wickham 
v. Freeman, 12 Johns. 183. Stuyvesant v. Tompkins, 9 Johns. 
61. Taylor v. Townsend, 8 Mass. 415. 

The former action of the plaintiffs against Derrick does not 
bind the present defendants. Standish v. Parker, 2 Pick. 20. 

Wipe, J. This case depends on the question whether the 
plaintiffs have proved such a possession of the locus in quo as by 
Jaw entitles them to maintain this action. To support an action — 
of trespass quare clausum, it is necessary to prove the actual — 
possession of the plaintiff, and an illegal entry by the defend- a 
ant. ~The action is founded merely on the possession, and it is — 
not necessary for the plaintiff to show a right of property. He — 
must prove such a lawful possession of the land as the defendant 
has no right to disturb ; but any possession is a legal possession 
against a wrong-doer. Graham v. Peat, 1 East, 246. Lam- 
bert v. Stroother, Willes, 221. Harker v. Birkbeck, 3 Bur. 
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1563. Com. Dig. Trespass, B. 2. Catteris v. Cowper, 4 
Taunt. 547. A person in the actual occupation of land may 
maintain trespass against any person except the real owner, or 
the person having a right of possession. 

According to these well established principles, we are of opin- 
ion that the plaintiffs have proved such a possession of the locus 
in quo as entitles them to maintain trespass against any person, 
except against the right owner, or the person having a prior right 
of possession. ‘T’o maintain an action of trespass, it is not ne- 
cessary to have such a possession as amounts in law to a dis- 
selzin. | 

In a case reported in 4 Leon. 184, and in Godb. 133, An- 
derson, C. J. says, ‘‘ If one intrude upon the possession of the 
king, and another man entereth upon him, he shall not have an 
action of trespass for that entry ; for that he, who is to have and 
maintain trespass, ought to have a possession. But in such 
case, he hath not a possession ; for every intruder shall answer 
to the king for his whole time, and every intrusion supposeth 
the possession to be in the king.”? ‘This doctrine is founded on 
the principle, that the king cannot be either disseized or dispos- 
sessed, and consequently the intruder cannot gain possession by 
his entry. ‘The subsequent case of Johnson v. Barret, Aleyn, 
10, is at variance with this doctrine; which is also doubted by 
Bayley, J. in Harper v. Charlesworth, 4 Barn. & Cress. 589, 
590. See also Cutts v. Spring, 15 Mass. 135. This doc- 
trine, however, (as Lord Kenyon remarked, 1 East, 245,) has 
no bearing on a case like the present. It is an exception to the 
general rule, and is founded on the prerogative of the king, and 
public policy. ‘The question therefore is, whether the defend- 
ants, in the present case, had a right to enter the premises and 
to do the acts complained of. 

The defendants justify under a license from one Edward B. 
Hallett. The license proved, however, was given to three of 
the defendants only ; but as the defendants are charged as joint 
trespassers, the presumption is, that the other two defendants were 
assisting those to whom the license was given; so that all the 
defendants were acting under the same license. Hallett, as ap- 
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pears by the evidence, has for a long time claimed a right in the © 
soil, and the right to pick cranberries on the premises. He 
claimed this right as one of the heirs of his father and grandfa- 
ther ; but there was no proof that his father or grandfather had 
any title to the premises. It was proved, however, that under 
this claim of right he had from time to time, for forty years, pick- 
ed cranberries on the premises, and had given license to ethers 
to pick ; that he never yielded to the claim and regulations of the 
plaintiffs, but continued to assert his right of possession, after the 
entry on the premises by them. ‘This possession of Hallett, al- 
though it was not exclusive, but was concurrent with others, and 
would not avail in an action by the proprietors of the land, is 
nevertheless such a possession as the plaintiffs had no right to — 
interrupt. When they entered in 1831, with the intent to ob- 
tain exclusive possession of the premises, and the right of regu- 
lating the picking of cranberries, they had no title nor pretence 
of title ; and as to Hallett, the town has acquired no better title 
since, so far as it relates to the exclusive right of picking cran- 
berries. Hallett has resisted this claim, and has had concurrent 
possession with the plaintiffs, ever since they entered. 

Now when two parties have a concurrent or mixed possession, 
and neither party has any other title, nor the exclusive priority 
of possession, neither party can maintain trespass against the 
other. We think, therefore, that as Hallett had prior possession, — 
he had a right to maintain it, notwithstanding the entry and claim 
of the town ; and if he had entered claiming title, at the same 
time the town entered, and had continued to maintain concurrent 
possession, neither party, it seems, could maintain trespass. 
The town had no better right to regulate the picking of cranber- 
ries than any individual had. : 

Perhaps the town has had exclusive possession of the cran- 
berry bogs cleared out, and planted with new vines by them ; 
bus: according to the evidence, the defendants did not enter upon 
those bogs. It is not necessary, therefore, to consider that — 
question. | ne 

The counsel for the plaintiffs has referred to. an action com- { 
menced by them in 1833, in which they recovered judgment — 
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against one Derrick for a trespass on the same locus, similar to 
that now alleged against the defendants. 

If I remember rightly, that case was defended on the ground 
of a custom for all the inhabitants of Barnstable and Yarmouth 
to pick cranberries on the locus, and the custom was decided, 
at the trial, not to be a good and valid custom. No question of 
law, however, was reserved in that case; nor is it necessary 
now to decide whether such a custom be valid in law or not. 

The privilege of picking wild berries in waste and unenclosed 
lands, without any express consent of the owner, has been.ex- 
tensively enjoyed, I apprehend, in every part of the country. 
And if the owner of the land might object to such a privilege, it 
does not follow that a stranger may, without right or title, take 
possession of the land for the purpose of depriving parties of a 
privilege to the enjoyment of which the owner does not object. 
On this question of privilege, however, we give no opinion, being 
satisfied that the other ground of defence is well sustained. 

Plaintiffs nonsuit. 


JonaTHAaN B. Hat vs. Davin Crocker. 
4 
An execution was delivered to an officer, with directions to levy it on the judgment 

debtor’s real estate: The officer, without entering on the land, immediately made a 
memorandum on a separate paper, (noting the day and hour,) that he then took the 
land in execution: He afterwards caused the land to be set off by appraisement, 
according to law, and dated his return on the execution as of the day and hour when 
he made said memorandum ; and set forth in the return that he then seized the land, 
&c. Held, that the return was not false, and that the levy took effect, by relation, 
from the time when such memorandum was made. 


Tu1s was an action by the assignee of William Marstins, an 
insolvent debtor, against the sheriff of Barnstable, for a false re- 
turn upon an execution. ‘T'he case was submitted to the court 
upon the following facts agreed : 

Ata court of common pleas held at Barnstable, in Septem- 
ber 1840, Samuel Fessenden and others recovered a judgment 
against said Marstins, upon which an execution duly issued, 
dated September 22d 1840. On the 29th of said September 
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at meridian, this execution was delivered to the defendant, with 
instructions to extend the same upon the real estate of the debt- 
or, which was attached upon the writ. At the same time, the — 
defendant made a memorandum upon a paper, that he then took 


in execution the lands of said Marstins ; but he made no minute 


upon the execution itself, nor any actual entry upon the land. 

On the next day, September 30th, the defendant obtained the 
description of the real estate of said Marstins, at the registry of 
deeds, and on the Ist of October following, at meridian, gave 
notice to said Marstins of said seizure, and desired him to ap- 
point an appraiser. At half past 3 o’clock P. M. of the same — 
day, the defendant went upon the land, for the first time, and on 
the next day, October 2d, the levy was completed. | 

On the same Ist of October, the said Marstins petitioned the 
judge of probate, that a warrant should issue to a messenger to — 
take charge of his estate, under the provisions of the insolvent 
law (St. 1838, c. 163). A warrant was then granted, and the 
first publication had on the same day, at half past 2 o’clock, 
P.M. The plaintiff was afterwards duly chosen assignee of 
said Marstins’s estate. 

The defendant made return, in due legal form, of the extent 
of said execution, and set forth in his return, that he seized, on — 
the execution, the lands levied upon, ‘‘ September 29th 1840, 
at twelve o’clock, M.”’ a 

It was agreed that if the acts of the defendant, as above set — 
forth, were sufficient in law to constitute a legal seizure of the — 
land on execution, and so to prevent the operation of said pub- — 
lication, the plaintiff should become nonsuit. But that, if an — 
actual entry on the land, or a minute on the execution, wasa 
necessary for that purpose, the defendant should be defaulted, 
and damages be assessed, as the court should direct. 

Scudder, for the plaintiff. 

Eliot, for the defendant. A 

Suaw, C. J. The plaintiff sues as assignee of William — 
Marstins, an insolvent debtor, under the insolvent act, St. 1838, 
¢. 163; and the action is brought against the sheriff, for an — 
alleged false return in the levy of an execution on the real estate” 
of the insolvent. ] 
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By § 5 of said statute, the assignment, directed to be made, 
‘¢ shall vest in the assignees, all the property of the debtor, both 
real and personal, which he could have conveyed, or which 
might have been taken in execution, on any judgment against 
him, at the time of the first publication of the notice of the issu- 
ing of the warrant, although the same may be then attached on 
mesne process.”” ‘The gravamen of the plaintiff’s action is, 
that if the defendant had truly returned the facts in relation to 
the levy of the execution of Samuel Fessenden and others as 
judgment creditors against the said William Marstins, it would 
have appeared, that at the time of the first publication of the 
notice of the warrant, on said Marstins’s insolvency, the defend- 
ant had made no legal or effectual seizure of the estate in ques- 
tion, so as to vest the same in the judgment creditors ; that by 
force of the statute, therefore, the estate ought to have passed 
to the plaintiff, as such assignee ; and by the untrue return of 
the defendant, that he had before taken and seized the said es- 
tate on said execution, the plaintiff was damnified. This in- 
volves the question, what constitutes the act of seizing or taking 
real estate on execution by an officer, and how the moment of 
time is fixed, which devests the title of the debtor, and vests the 
estate in the creditor. 

It seems to be a well settled rule, that the levy shall be con 
sidered as taking effect, by relation, from the time when the legal 
proceedings for making the levy of execution commence, if fol- 
lowed up seasonably by a compliance with the requisites of the 
Jaw. Heywood v. Hildreth, 9 Mass. 393. Brown v. Maine 
Bank, 11 Mass. 153. Waterhouse v. Waite, 11 Mass. 207. 
Sull the question recurs, what is the commencement of those 
proceedings, on the part of the officer? It was argued, on the 
part of the plaintiff, that the estate should not be considered as 
taken, until the officer shall have made an entry. But it was 
decided, many years since, that an entry was not necessary. It 
is sufficient for the officer and the appraisers to view the land ; 
and that is required only for the purpose of making a just esti- 
mate of its value. Bond v. Bond, 2 Pick. 382. Hammatt v. 
Bassett, 2 Pick, 564. The direction, in Rev. Sts. c. 73, § 4, 
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is, that the appraisers shall proceed with the officer to view and 
examine the land. This is the only provision that requires any 
act in the nature of an entry ; and this presupposes that the ap- 
praisers have been appointed and sworn ; but the form of the 
prescribed oath is, that they will ‘¢ impartially appraise such real 
estate as shall be shown to them as taken by force of the execu- 
tion.”’ 

We are aware that it has been held in Maine, that the extent 
of an execution cannot be considered as commenced, until the 
appraisers are sworn; and a doubt is expressed, in the same 
case, whether they can legally be considered as commenced, 
until the land is shown to the appraisers. Allen v. Portland 
Stage Co. 8 Greenl. 207. Possibly the decision in that case 
may have been influenced by the special provisions of the revis- 
ed statutes of Maine, which may differ in phraseology from the 
Massachusetts acts. But whether there be any difference or 
not, we cannot yield to the authority of that case. In case of 
land lying at a distance from the ,officer and appraisers, as it 
may in a large county, ample time would be allowed, where 
there was no previous attachment on mesne process, for the 
debtor to convey the estate to a favored creditor, or for other 
creditors to make attachments on mesne process, which may be 
done without entering on, or viewing the land. After notice to 
the debtor to choose an appraiser, and during the reasonable 
time allowed him for that purpose, he may convey away all his 
real estate, to more favored creditors, and defeat the right of the 
judgment creditor. Nor does the reasoning, on which that de- 
cision is founded, appear to us to be conclusive. It is stated 
that the causing of the appraisers to be sworn shall be consider- 
ed as the commencement of the levy, because that is the first 
official act, required by the statute to be done by the officer, in 
extending an execution upon real estate. ‘The act of the officer, 
in appointing an appraiser on his own part, and giving him no- 
tice of his appointment, receiving notice of the appointment of a 
disinterested person on the part of the creditor, and, especially, 
giving notice to the debtor to appoint an appraiser, are essential 
acts, and must necessarily precede the act of causing the ap-— 
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praisers to be sworn ; and they are official, because they are 
under the authority of the execution, and would be inoperative 
and void, if done before the officer had received the execution, 
and had directions from the creditor to levy it on real estate. 

But in Massachusetts, we think this question is put at rest by 
the Rev. Sts. c. 73, § 22, which in terms direct that the officer, 
after taking the land in execution, shall give notice thereof to 
the debtor, &c. and the levy shall be considered as made, at the 
time when the land is taken; and the subsequent proceedings 
and the officer’s return shall be valid, though done after the re- 
turn day, or after the removal of the officer. 

It is clear from this provision, that the land is deemed legally 
taken, so as to fix the time at which the levy shall be consider- 
ed as made, before notice to the debtor to appoint an appraiser, 
and of course before the appraisers can be sworn. 

By Rev. Sts. c. 97, § 34, it is provided, that when any real 
estate is seized on execution, and the further service of the exe- 
cution is suspended by reason of any prior attachment, the 
estate shall remain bound by such seizure, until it is set off, &c. 
This provision also implies that the estate may be seized, so as 
to fix the time of the levy, and yet that the further service of the 
execution may be suspended ; and of course that a seizure may 
be made by some act independent of those subsequent proceed- 
ings. * For the purposes of the present case, it appears to us 
very clear, that the act of the officer, in giving notice to the 
debtor to choose an appraiser, must be deemed a good begin- 
ning of the service of the execution. This being done on the 
30th of September, was done before the application of the debt- 
or to the judge of probate, and would therefore defeat the right 
of the assignee. In such case, even if the return were not 
strictly true in stating that the officer seized the estate on the 
29th, the plaintiff would not show that he had lost any thing by 
such false return, and therefore if he could maintain an action, 
which is very doubtful, as he would in that case be a mere 
stranger, he could only recover nominal damages. But the 


* See Hall v. Howie, (post. 251.) 
VOL. III. 17 
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statute having fixed upon no specific act, which will constitute 
the seizure of land on execution, the court are of opinion, that 
when an execution has been delivered to an officer, with direc- 
tions to levy the same on the real estate of the debtor, and the 
officer accepts the execution with such directions, and consents 
and undertakes to execute it; any act, done by him, in pursu- 
ance of that purpose, is a beginning to execute it, and consti- 
tutes a seizure ; and the making of a memorandum, which ena- 
bles him to fix the date of such act, and make his return, is suf- 
ficient for this purpose. 

We do not mean to say that the delivery of an execution to 
an officer, with a designation of the lands to be taken, and his 
undertaking to execute it as directed, if he afterwards makes 
return that he then took the land in execution, will not be suffi- 
cient to bind the land, as from that time, if followed up by the 
other required proceedings, without any memorandum or other 
open and visible act. ‘That question may well be reserved until 
it arises. It is not necessary to decide it in this case, because 
it appears that a memorandum was made at the time of receiving 
the execution, and though not made on the execution, yet it was 
an act indicating a determination from that time to take the es- 
tate, and sufficient to aid him in making his return. 

We do not think there is much weight in the objection to this 
view, that it would be in the power of an officer to commit a 
fraud by antedating his return. It would be always in the pow- 
er of the officer to commit such a fraud, by stating any other 
fact, contrary to the truth, either on an execution, or attachment 
on mesne process. Whatever act is required by law, the ofhi- 
cer may falsely certify that he has done such act. . 

In the present case, it appears that the execution was issued 


September 22d 1840, and was delivered to the sheriff on the a 


29th of the same month, at noon, with instructions to extend 
the same ou the real estate of the debtor, attached on the writ. } 
This sufficiently designated and identified the estate to be taken. 
Id certum est, quod certum reddi potest. It further appears that 
at the same time the sheriff made a memorandum upon a paper, — 
stating that he then took in execution the lands of said Marstins ; _ 
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but he made no minute upon the execution itself, nor any actual 
entry on the land. We think that in the absence of any express 
provision of law, requiring a memorandum on the execution, a 
memorandum on a register or official journal kept by the offi- 
cer, or on a separate piece of paper, is equally availing as a 
memorandum on the writ. It equally accomplishes the purpose 
of aiding the officer to make a true return ; but after all, it is the 
return alone which must govern. It could not be aided by a sep- 
arate memorandum, and the officer must make a true return, on 
his official responsibility. The court are therefore of opinion, 
that the acts, which were in fact done by the officer on the 29th 
of September, did constitute a beginning of the service of the 
execution, and a seizure of the land at that time; that all the 
after proceedings relate to that time ; that by force of the statute, 
the estate vested in the creditor, by relation, as of that time ; 
and that therefore there was no falsity in the return of the de- 
fendant, in stating that he then took the estate in execution. 
Plaintiff nonsuit. 


JoNATHAN B. Haut vs. Saran Hoxie. 


Where an officer, in his return of an execution, states that he seized real estate on a 
certain day, but that by reason of prior attachments, further service was suspended, 
and that he afterwards caused appraisers to set off the estate, and the levy to be com- 
pleted ; the levy takes effect, and the title to the estate vests in the judgment creditor, 
from the time of the seizure. 

It seems that a debtor, whose property is assigned under St. 1838, c. 1638, after his real 
estate is seized on execution, but before it is set off by appraisement, may choose an 
appraiser to act in the levy of the execution. 

If a magistrate certifies that a person, appointed as an appraiser of real] estate taken on 
execution, made affirmation, under the pains and penalties of perjury, that he would 
faithfully and impartially appraise such real estate, &c.; it is sufficient, although he 
does not certify that such person was conscientiously scrupulous of taking an oath. 


THis was a wr": of entry, brought by the assignee of William 
Marstins, an insolvent debtor, to recover certain real estate in 
Sandwich. Both parties claimed the demanded premises under 
said Mavstins, and the case was submitted to the court on facts 
agreed. Those facts, so far as they related to the proceedings 
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in the matter of Marstins’s insolvency, were the same which are 
set forth in the case of Hall v. Crocker, (ante, 246). The 
further facts were these : 

At the September term 1840, of the court of common pleas 
for the county of Barnstable, said Hoxie recovered judgment 
against said Marstins for the sum of $ 332-94 damages, and $ 10°52 
costs, and execution duly issued thereon, dated September 22d 
1840. On the 29th of the same September, said execution was 
delivered to the sheriff of the county, with directions to levy 
the same on said Marstins’s real estate, and the same was 
levied on the real estate described in the demandant’s writ, in _ 
time and manner as is set forth and described in the sheriff’s re- 
turn on said execution ; which return is exactly copied in the 
margin. * 

It was agreed that the demandant should become nonsuit, if, 
in the opinion of the court, the tenant became legally seized of 
the demanded premises, notwithstanding the assignment of said 


* « Barnstable ss. A. D. 1840. September 25th: at twelve o’clock M. By 
virtue of the within execution to me delivered for service and by order of the 
creditor herein named [| have this day seized on said execution to satisfy the — 
game a certain tract of land situate in said Sandwich containing by estimation 
two acres more or less. as particularly described and bounded in the certificate _ | 
of the appraisers hereunto annexed to which I refer for boundaries and descrip- 


tion. The further levy of this execution was suspended by reason of prior at- 
tachments on the same estate till October the first 1840 at Meridian I[ notified __ 
William Marstins the debtor of my readiness to levy and requested him to ap- 
point an appraiser at halfan hour past three o’clock P. M.of the same day of Oc- 
tober to wit the first day 1 went upon the premises so seized which was shown 
to me by said creditors attorney as the property of William Marstins and was 
particularly named to me and seized by me on the first day and date in this re- 
turn named. — And on the second day of October JI caused the said land to be © * 
appraised by Thomas A. Tobey appointed by the creditors attorney Jesse 
Boyden appointed by me for the debtor, having neglected to appoint one. And 
Melatiah Bourne appointed by me, are all disinterested and discreet men who 
after I had caused them to be duly qualified for that purpose as appears by the cena 
tificate of the justice on this execution and after I had shown the same to them 
as taken by force of said execution and after they had viewed and examined the __ 
same premises in company with me appraised and set the same off at the sum: ~ 
of three hundred fifty eight dollars and eighty two cents in full of the annexed 
execution and fees of levy.— A certificate of their appraisement is appended to 
this return and signed by them. And afterwards [ delivered seizin and posses- 
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Marstins’s estate to the demandant: otherwise, that the tenant 
should be defaulted. 

Scudder, for the demandant. 

Beal, for the tenant. 

SHaw, C.J. This is a real action, and the question is, 
which party has the better title. The demandant claims as as- 
signee of William Marstins, an insolvent debtor, and the tenant, 
by levy of execution on the premises, as the real estate of -the 
same William Marstins. The question is, which title first vest- 
ed; and for the reasons stated in the next preceding case of 
Hall vy. Crocker, we are of opinion, that the demandant’s title 
was complete before the transfer under the proceedings in insol- 
vency took effect. 

As to the criticism on the terms of the officer’s return, we 
are of opinion that the construction is not to depend upon the 
punctuation, and that, independently of the punctuation, it is 
sufficiently intelligible. It is no objection to the regularity of 
the return, that it bears date as of the time when the service was 
begun, though the other facts, certified in the return, took place 
at subsequent times. 

In addition to the citations in the foregoing case of Hall v. 
Crocker, showing that the levy takes effect from the time of the 
seizure of the estate, may be added Rev. Sts. c. 97, § 15, pro- 
viding, that ‘‘if either party shall die, after any real estate or 
any goods or chattels have been seized on execution, the service 
thereof may be completed, in like manner and with the same 
effect as if both parties were still living, and the officer may ap- 


sion of said appraised property to Russel] Freeman Esq. Attorney of the creditor 
who received the same in full satisfaction of said execution and fees of levy. 

I therefore return the annexed execution fully satisfied. Davin Crocker 
sheriff.” 

The certificate of the magistrate, referred to in the foregoing return, was as 
follows : 

Barnstable ss. October 2d A. D. 1840. Then personally appeared Melatiah 
sourne, Jesse Boyden and Thomas A. Tobey, and the said Bourne and Boyden 
made oath, and the said Tobey affirmed under the pains and penalties of perjury, 
that they would faithfully and impartially appraise such real estate as should be 
shown to them as taken by force of this execution, to ‘satisfy the same and fees 
of levy. Before me RusseL, Freeman, Justice of the Peace. 
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point an appraiser, when necessary, for the deceased party.” 
Such appointment would obviously be necessary, if the levy were 
to be completed before the appointment of an executor or ad- 
ministrator. ‘This provision plainly implies that a seizure may 
be made before the appointment of appraisers. 

It was argued that the debtor, in such a case as the present, 
could not appoint an appraiser. Why could he not? He has 
an- interest, notwithstanding his insolvency, in seeing that no 
larger amount of his estate is set off, than is sufficient to pay his 
debt. But if he could not legally appoint an appraiser, then the 
exigence exists, in which the officer is to appoint one for him. 

That taking or seizing is not to be used literally, as entering 
upon or taking possession of land, is manifest from the various 
provisions sichepeing the officer to take estates in reversion or — 
remainder, lands fraudulently conveyed, rights of entry, and 
rights of redemption ; in none of which cases could an entry be 
lawfully made. A right can only be taken constructively, and 
by operation of law. 

It was made an exception to the regularity of this levy, that 
it appeared, by the certificate of the magistrate, that one of the 
appraisers affirmed, without taking an oath in due form, and with- 
out a certificate that he was conscientiously scrupulous of taking 
anoath. Rev. Sts. c. 94, § 10. q 

The statute vests the authority in the court or magistrate be- 
fore whom an oath is to be taken, to determine, on inquiry, { 
whether he is satisfied of the truth of the declaration of the party, 4 
that he has conscientious scruples against taking the oath, and, 
on the result of that inquiry, to permit him to affirm, in the man- 
ner prescribed for Quakers. The certificate of the magistrate, 


that the appraiser took the affirmation, causes a necessary impli- 


cation, that he was permitted to do so by the magistrate ; and if 
he was satisfied of the declaration, it is conclusive on all] other a 
courts and tribunals. | 

Demandant nonsuit 
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Henry Girrorp vs. Witutiam H. Auten & another. 


Where an agreement of certain creditors to give their debtor an extension of time, and 
to accept a part in discharge of the whole of their demands, is ade on a condition 
that a certain other creditor shall execute the same agreement, and such creditor has 
previously made an assignment, for the benefit of his own creditors, of his demand 
against such debtor, the execution of said agreement by his assignees is a perfurm- 
ance of that condition. 

If the holder of a note payable on demand makes a valid agreement with the principal 
promisor, without the consent of the surety, to receive payment by yearly instal- 
ments, he thereby discharges the surety. 


Purnam, J. This suit, which was commenced on the 15th 
of June 1838, is upon a promissory note made by the defend- 
ants, and dated June 15th 1832, by which they jointly and sev- 
erally promised the plaintiff to pay him, or his order, $ 459-75, 
on demand with interest. Isaac Averill was principal, and Wil- 
liam H. Allen was surety. Averill has been defaulted. The 
defence relied upon for Allen is, that the plaintiff, by his agree- 
ment under his hand and seal, dated April 8th 1834, gave time 
to Averill, the principal, without Allen’s consent, and so by op- 
eration of law he is discharged. 

Upon reference to the sealed instrument, it appears that the 
several creditors of Averill, including the plaintiff, agreed to take 
seventy-five per cent. of their respective demands, without in- 
terest, in three yearly payments ; and they severally covenanted 
with Averill not to sue their demands within three years from 
the date of the same agreement, viz. April 8th 1834 ; provided 
nevertheless, that the agreement was not to be binding upon the 
subscribers thereto, unless seventy-five per centum should be 
paid as aforesaid, and unless all the creditors of the said Averill, 
who were named in a certain agreement made by Gideon Allen 
with said Averill, dated February 6th 1834, should sign the 
same. ‘The name of the plaintiff, and the name of John Thorn- 
ton, are mentioned in this last agreement, together with the names 
of other creditors of Averill. But the signature of John Thorn- 
ton is not found to be upon the agreement of April 8th 1834 ; 
and therefore the plaintiff contends that the agreement to give 
time to Averill became void and inoperative by its own terms 
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It appears, however, that the same instrument was signed and 
sealed by Samuel B. Pierce by John Sargent, and the same was 
executed by said Sargent for himself. But it does not appear 
from the paper itself, that the execution by Sargent and Pierce 
has any relation to the demand of Thornton. Apparently, then, 
the agreement never took effect ; because the condition, upon 
which the same was made, was not literally performed. But by 
the statement of facts, as amended since the case was befure 
the court at the last October term, the depositions of John Sar- 
gent and Samuel B. Pierce are to be referred to as constituting 
a part of the case. And by these depositions, it appears that 
in January or February 1834, the said John Thornton assigned 
to the said Sargent and Pierce all the notes and books of account 
which he then possessed, to pay first, the claims of said Sargent 
against said ‘Thornton ; secondly, the demands of said Pierce 
against said Thornton ; and the residue to be paid and distributed 
according to other provisions contained in the assignment. ‘This 
was nearly two years after the note was given, upon which this 
action was brought. The agreement of the creditors, giving 
time to Averill, was made after the assignment of Thornton to 
Sargent and Pierce. So that in fact Thornton was not a cred- 
itor of Averill at the time when the aforesaid agreement of the 
creditors was made. | 

Now the manifest intent of that instrument was to postpone the 
claims of the creditors of Averill; and that would substantially 
be effected, if the party who had the legal right should execute 
the contract, although the original creditor might not execute the 
same. If, for example, one of the creditors should decease, or 
had deceased, the execution of the instrument by his executor 
or administrator would be within the true intent and meaning of 
the agreement: And so if the original creditor had assigned his 
claim against Averill, as in the case at bar, the assignees would 
have a right to give time and to make and execute the agreement 3 
which the original creditor might have done. The assignees 
would have a power coupled with an interest, which would au- — 
thorize them to act in that behalf with as full effect as if the as- — 
signor had acted for himself. q 
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If it should be argued that the note was not discharged by the 
tgreement to give time, as is mentioned in the sealed agreement 
—that the note might be sued notwithstanding the agreement, 
and that the remedy of the debtor would be by suit against the 
creditor for the breach of his agreement — that argument ought 
not to prevail ; for it would be founded upon a presumption of the 
creditors’ own wrong. It is not to be presumed that the agree- 
ment will be violated on the part of the creditors. The condition 
on which they entered into the agreement, so far as it related to 
John Thornton, was executed and performed by Sargent and 
Pierce, assignees of Thornton. It results, then, that by the ef- 
fect of that sealed agreement, delay of payment was given to the 
principal, without the assent of the surety ; and according to 
principles of law, which are familiar and well settled, the surety 
was thereby discharged from his liability on the note. Greely 
v. Dow, 2 Met. 176. Bank of U. States v. Hatch, 6 Pet. 
259. ‘The opinion of the whole court is, that the plaintiff must 
therefore become nonsuit, so far as his action is against Allen. 

Eliot, for the plaintiff. 

Colby & Clifford, for Allen. 


err 
Potty Pince vs. PaLtemon Pipce. 


Though a husband so abuses his wife that she has justifiable cause to Jeave him, and 
does leave him for such cause, and does not return nor offer to return to him, and he, 
for five consecutive years next after her departure, wholly neglects to provide for her 
“maintenance, and does not seek to live with her, yet she cannot maintain a libel 
against him for a divorce a vinculo, under St. 1838, c. 126, for his desertion of her. 
Putnam, J. dissenting. 


Tuts was a libel for a divorce a vinculo, alleging the marriage 
of the parties at Taunton, in January 1831, and the wilful and 
utter desertion of the libellant by the respondent for the term 
of five years consecutively, from the first of February 1835, 
without her consent. 

At the hearing before Putnam, J. it was proved that the par- 
ties were married, as alleged in the libel, and lived together for 
some years, in ‘'aunton: That more than five years before the 
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filing of the libel, the respondent, without provocation, abused 
and beat the libellant, and that she thereupon left his house and 
never returned to him, nor offered to return; that he remained 
in ‘Taunton for some time afterwards, and then removed to Digh- 
ton, and from thence to Providence, in Rhode Island, where he 
resided during the greater part of said five years; the libellant 
residing, all that time, in Taunton: That the respondent, after 
the libellant so left his house, never cohabited nor sought to co 
habit with her, and made no provision for her support, or the 
support of their infant child. 

The judge decreed a divorce, as prayed for in an libel, and 
the respondent alleged exceptions. 

Coffin & Pratt, for the respondent. 

Eddy § Eliot, for the libellant. 

The opinion of the majority of the court was delivered by 

Dewey, J. The libellant seeks to procure a divorce from 
the bond of matrimony, and insists, that upon the facts stated in 
the case, she brings herself within the provisions of St. 1838, 
c. 126. This statute enacts, that ‘a divorce from the bond of 
matrimony may be decreed in favor of either party, whom the 
other shall have wilfully and utterly deserted for the term of five 
years consecutively, and without the consent of the party de- 
serted.”? ‘The statute seems to prescribe three things as essen- 
tial to the maintenance of such libel. 1. A wilful and utter de- 
sertion of the libellant by the libellee. 2. That such desertion 
by the libellee be continued five years consecutively. 3. That 
the desertion be without the consent of the libellant. 

It is obvious, therefore, that the mere fact that the parties 
have lived in a state of separation for five years, is wholly insuf- 
ficient to bring the case within the statute. The libellant must 
proceed a step further, and show that this separation was occa- 
sioned by the desertion of the libellee, and that this desertion was 
without the consent of the libellant. 

It is quite apparent that in the present case these facts are not 
shown in the ordinary and literal sense of the words of the stat- 
ute. The object of the libellant’s evidence was rather, as it~ 
would seem, to show such alienation of feeling on the part of the 
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husband, accompanied with personal abuse, and gross negligence 
in providing for her wants, as would justify her in leaving him, 
and continuing to reside apart from him with her friends, during 
the term of five years. | 

We shall assume, in the further consideration of the subject, 
that the libellant has satisfactorily shown that her separation from 
her husband was occasioned by his extreme cruelty, and that_ 
her withdrawing from him was reasonably justified by fears as to 
her personal safety. ‘This, as a matter of fact, was established 
at the hearing before a single judge, at nisi prius, and we do 
not go behind the report, as to the facts. ‘The present inquiry 
is, whether a separation, under such circumstances, can be held 
to be a desertion by the husband, and properly authorize us to 
grant a divorce a vinculo matrimonit. 

On the part of the libellant it is contended, that the term ‘¢ de- 
sertion ’’ may reasonably be so construed as to include the wil- 
ful neglect of the husband to discharge the duties of the mar- 
riage relation, either by gross neglect to make suitable provision 
for his wife, or by exciting in her wellgrounded fears for her per- 
sonal safety ; and that if, for such or any other sufficient cause, 
she leaves his house and seeks protection elsewhere, and continues 
this separation for the term of, five years —the husband doing 
nothing in the mean time to change the relation between the par- 
ties — this would present a case within the statute. 

Before the passage of this statute, the only grounds for a divorce 
from the bond of matrimony between parties competent to form 
this connexion, were, the commission, by one of the parties, of 
the crime of adultery, or a conviction of some crime of that in- 
famous character, which should deserve, and have received a 
judicial sentence of punishment in the state prison or county 
jail, for a period of not less than seven years. Rev. Sts. ¢. 76, 
§ 5. By the provisions of St. 1858, c. 126, a great change 
is introduced, and a divorce from the bond of matrimony may 
be now decreed without any crime having been committed by 
the libellee, cognizable by a court of criminal jurisdiction. ‘This 
change of the law of divorce has been, by the terms of the 
Statute introducing it, confined to a single class of cases, and 
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that specified with a good degree of precision. By the terms of 
that statute, the libel is to be filed and the divorce decreed in favor 
of that party ‘*whom the other shall have wilfully and utterly 
deserted for the term of five years consecutively, and without 
the consent of the party deserted.”? Beyond the cases provid- 
ed for in the statute, it is neither our duty or inclination to give 
facilities to the dissolution of the marriage contract. Had it been 
the purpose of the legislature to authorize a divorce from the 
bond of matrimony for extreme cruelty, or gross neglect to pro- 


vide suitable maintenance for the wife, we must suppose that — 


these cases would have been specified in the statute of 1838; 
and the fact that they are not so specified seems conclusive on 
the point of the intention of the legislature. 

We are the more confirmed in this view from the fact, that 
the three subjects of desertion, extreme cruelty, and gross neg- 
lect to provide suitable maintenance, are all specially provided 
for in the Rev. Sts. c. 76, §6, and made the foundation for a 
divorce from bed and board. All these cases being thus by the 
revised s.atutes provided for by one and the same law, the legis- 
lature have selected the case of wilful desertion, and made it the — 
subject of a special provision, leaving the other cases to be gov- — 
erned by the former provisions of the revised statutes. It seems — 
to us, therefore, that the statute of 1838 is limited to the case 
of wilful desertion by the libellee ; and that extreme cruelty, or 
neglect to provide suitable maintenance for the wife, by reason 
of which she is justified in leaving her husband, does not present — 
the case of desertion by the husband, which is contemplated — 
and required by this statute. ‘To hold otherwise would be add- — 
ing to the provisions of this statute, and opening a door for the A 
greatest latitude in granting divorces. ‘The broad ground is, — 
as I understand, assumed by the libellant, that if for any good — 
and sufficient reason arising from the misconduct of the husband, — 
the wife shall withdraw from his society and his dwelling, she j 
may, by thus withdrawing, and continuing to live apart from a 
him for five consecutive years, put herself in a situation to de- — 
mand, as a matter of right, a divorce from the bond of matri-— 

mc~y, under this statute. ‘To what extent will this doctrine | 
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carry the provisions of the statute ? Personal violence is not 
the only misconduct on the part of the husband, that might jus- 
tify the wife in withdrawing from his roof. ‘There are other suf- 
ferings not less intense than those occasioned by bodily wounds. 
Angry words, coarse and abusive language, grossly intemperate 
habits, might bring greater sufferings upon a refined and delicate 
woman, than a single act of violence upon her person, and might 
well, in the reasonable judgment of the public, authorize her 
withdrawing from the society of her husband. But the legisla- 
ture has annexed no such penalty, as a divorce from the bond 
of matrimony, for causes like those just enumerated. Yet such 
would be the practical construction of the statute, if. it be admit- 
ted, that in cases where the wife leaves her husband for justifiable 
cause arising out of his misconduct, such separation is legally and 
technically a desertion by the husband. 

It is strongly urged that the separation by the wife, in cases 
like the present, is virtually an involuntary separation on her 
part; that she is not to be treated as having acted as a free 
agent in withdrawing from her husband ; and therefore that she 
cannot be properly said to have deserted him, and that her sep- 
aration from him ought not and cannot properly be urged against 
her, on this occasion. ‘This argument is, in my opinion, entire- 
ly misapplied, when urged, as it now is, to sustain a libel filed 
by the wife, charging her husband with desertion. It would be 
entirely sound, and availing too, if urged in defence of the wife, 
on the husband’s seeking a divorce, and alleging, as the ground 
for the application, a wilful desertion by the wife. 

To such an application it might well be urged, and the appeal 
would meet a hearty response in every breast, that the husband 
who by his brutal violence, or by a total wilful neglect to cher- 
ish and sustain his wife, in accordance with his marriage vows, 
should compel her to abandon his roof and seek shelter abroad, 
either by way of protection of her person from violence, or for 
the purpose of obtaining the necessary comforts of life — should 
be estopped from setting up, in a court of justice, such with- 
drawing of the wife as a wilful desertion by her. ‘To a husband 
seeking a divorce under such circumstances, it might well be 


said, your barbarity, your inhumanity, or your gross neglect, ‘as 
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the case might be,) was the occasion of the separation of which 
you complain, and your wife was only an involuntary actor in 
the scene, and you must be content to abide the consequences 
resulting from your own misconduct. Thus applied, the posi- 
tion would be sound, and the argument unanswerable. But 
such is not the case before us. The wife is not put on trial, 
and charged with wilful desertion, or any neglect of marriage 
duties, subjecting her to a dissolution of the marriage contract 
upon the application of her husband. ‘The husband charges 
upon her no wilful and unjustifiable desertion, and asks no pen- 
alties against her for any misconduct on her part. ‘The case 
does not therefore arise, in which she might properly avail her- 
self of the necessity of her withdrawing from his society to re- 
but a charge of desertion brought against her. The wife has 
thought proper to leave her husband, and, as we suppose, for 
reasonable cause. ‘T'he law was open to her, to proceed under 
the Rev. Sts. c. 76, § 6, against her husband for extreme cruel- 
ty, or for gross and wilful neglect to provide for her comfortable 
maintenance —the precise offences she now charges upon him 
by the evidence she adduces in support of her libel. The pen- 
alty, annexed to such offences on the part of the husband, is a 


divorce from bed and board. But instead of pursuing such 


remedy, and asking for the limited divorce authorized by law in 
such cases, she seeks to make these acts on the part of her hus- 
band the occasion for a divorce from the bond of matrimony, 
under the statute of 1838, which authorizes such divorce only 


in cases where the offence charged is a wilful desertion by the — 


hibellee. This we think she cannot do; and the libel must 
therefore be dismissed. 

Putnam, J. My learned brethren have dismissed the libel. 
But, with great respect, I think it should be sustained. 

The defence made for the respondent is, that he has not de- 
serted from his wife, but that his wife has deserted from him. 
The facts very briefly are, that she was compelled to leave the 
house wherein she had lived with her husband, by reason of his 
extreme cruelty, which was manifested by his personal assault 
and violence upon her. TI shall not state the particulars. It 
will be sufficient to say that the judge who tried the cause was 


| 
| 


gecesi 
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satisfied that those facts were proved, and that the libellant gave 
no just Cause or provocation for such conduct, but, on the con- 
trary, that her husband was, throughout, the offending party, 
and that the course, which was pursued by the wife, was render- 
ed necessary for her personal safety. She was, then, in effect 
turned out of doors —not for her fault, but by his cruelty. Was 
that an act of desertion from her husband, within the meaning 
of the statute? [I think not. On the contrary, her conduct 
on that occasion was, in my judgment, perfectly justifiable. 

It was held by the whole court, in Houliston v. Smyth, 
3 Bing. 127, that where the wife leaves the husband, under 
such an apprehension of personal violence, as a jury shall deem 
to have been reasonable, her husband is liable for necessaries 

for her support. Such was the direction given by Best, C. J. 
and it was sustained as being perfectly correct. ‘¢ A woman,” 
said he, ‘‘is not bound to wait till actual violence is committed ; 
and if she has reasonable ground for apprehending: danger, she 
may fly from the presence of her husband.’’? But, as is before 
‘stated, in the case at bar, great personal violence was inflicted, 
before the wife left the house. From the time that she was 
thus obliged to leave the house, up to the filing of the lbel — 
_ being more than five years consecutively — the respondent con- 

tributed nothing towards her suppori, and did not, during that 
time, cohabit with her, or offer so to do, but resided apart from 
her, a short time in Dighton, in the county of Bristol, but for 
the greater part of the time in Providence, in the State of 
Rhode Island. 

Now I hold that these facts do constitute utter desertion. My 
learned brethren think that the conduct of the respondent did sot 
amount to desertion, but merely to extreme cruelty and neglect 
to provide for his wife’s maintenance, and that her remedy is 
configed to a libel praying for a divorce from bed and board 


_ ‘only, for such cruelty and neglect. I certainly admit, that on 


the day after she left the house, as is before stated, she might 
_ have maintained a libel for extreme cruelty ; but sne might 
Waive it without prejudice to any rights which afterwards accru- 
ed. I cannot think that she was obliged to resort to that reme- 
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dy, or that it would be a bar to this libel, after his conduct had 
ripened into the offence described in ‘the statute of 1838. On 
the contrary, I think it was utter desertion superadded to, and 
not merged in, this extreme cruelty. I am yet to learn, that if 
there was such a continued desertion as the statute contemplates, 
the wife would be barred of her remedy because her husband 
had, before the commencement of the desertion, inflicted other 
wrongs upon her. Suppose, for example, that a husband had, 
without any cause of offence, pushed his wife out of his house 
into the street, and had left her in the street, and run off to 
Rhode Island, and stayed there five years, without making any 
provision for her support. I presume that these facts would 
amount to utter desertion. Suppose the wife’s lbel should 
allege the desertion to have been for five years consecutively, 
from the day that she was thus abandoned in the street. Would ~ 
it be a good defence, that, besides such desertion, the husband 
had before that time pushed her out of doors, and committed 
other acts of extreme cruelty ? I do not believe it. 

Now, to all legal and reasonable intendments, the wife who is 
obliged to fly from her husband’s violence and house into the 
street, for her preservation, is to be considered to be there not 
of her own free will, but by reason of the force and violence of 
her husband. He has driven her from him ; and I hold that it 
would be a perversion of terms to say that she, under those cir- 
cumstances, deserted from him. | 

The great principle of the law is, that no man shall be per- 
mitted to take advantage of his own wrong. It comes back 
then to the first question — did the wife wilfully desert from her 
husband, or did the husband wilfully desert from his wife ? 
There was certainly a complete separation for five years next 
before the libel was filed. And there is no suggestion or pre- 
tence that it was a separation by mutual consent, upon terms 
freely agreed upon and ratified by both parties. ‘That case has 
no analogy to the present. 

What then are we to understand the legislature to mean by 
desertion ? I suppose they would agree with Dr. Johnson, who 
says that to desert is ‘‘ to abandon,” ‘‘to forsake.”? ‘Those 
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words are considered by Mr. Crabb, in his book on Synonymes, 
to be synonymous ; and among other explanations and illustra- 
tions of their meaning, he gives the following: ‘* We abandon 
those who are entirely dependent for protection and support ; 
they are left in a helpless state, exposed to every danger: A 
child is abandoned by his parent. Wedesert those with whom 
we have entered into coalition; they are left to their own re- 
sources. We forsake those with whom we have been in habits 
of intimacy. ‘They are deprived of the pleasures and comforts 
of society. ‘To abandon is totally to withdraw ourselves from 
an object ; to lay aside all care for it ; to leave it altogether to 
itself. To desert is to withdraw ourselves at certain times, when. 
our assistance and codperation are required, or to separate our- 
selves from that to which we ought to be attached.” 

These explanations and illustrations very accurately describe 
the conduct of the respondent towards his wife, during the few 
years next before this libel was filed, and her forlorn condition ; 
forlorn, forsaken and abandoned, so far as related to any volun- 
tary aid from her husband. 

Will it be said that the respondent remained in Taunton, at 
his own house, a part of the five years, and therefore he did 
not desert his wife? I think it is much too narrow a construc- 
tion of the statute to require, as a sine qua non, the actual re- 
‘moval of the party from the State or county, or even from the 
town, to constitute desertion. We are to take into considera- 
tion the condition and circumstances of the party who is desert 
ed, rather than the place or manner of living of the deserter. It 
was of no consequence to the wife that the husband continued to 
remain a short time in the town and county —a part of the five 
years. His desertion was complete. She was as much aban- 
doned, during that fime, as she was during the residue, and 
‘much the greater part, of the time when he removed without the 
jurisdiction of the State. Indeed, if he had remained in town 


_ the whole term of five years, seeing and knowing her distress 


and destitution, and furnishing no aid or support to her, his con- 
duct would have constituted a more aggravated case of deser- 
tion, than if he had fled from and kept out of the State during 
VOL. III. 18 
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the whole term. In point of fact, the respondent had no com- 
munication whatever with his wife, during those five years. She 
was not the less forsaken because he was near and would not 
help her. It was no better for her that he might have afforded 
daily aid and comfort, when in fact he withdrew it, and left her, 
so far as he was concerned, to beg or starve, or subsist upon 
‘¢ her own resources.”’ | 

Will it be said that she ought to have returned to the house 
from which she had been driven, without any redress, or 
offer of amendment and request on the part of her husband? I 
think that position cannot be maintained with any semblance of 
justice. As long as the cause continued, which justified her in 
leaving, so long she was justified in not returning. She well 
knew the miseries she had endured under his roof, and the well 
grounded apprehensions of personal injuries, if she returned. It 
- was for him to remove the cruel impediments which he had cre- 
ated. But he did not. 

Will it be said that the wife consented to the separation? If 
his acts should be translated into words addressed to her, they 
would be to the following effect: You may stay in my house 
and submit to be beaten and abused ; or you may go, and sub- 
mit to be entirely forsaken. In this extremity, she left the 
house. And is it to be argued, that she consented to the separ- 
ation? If she had remained, there would be as much reason 
to say that she consented to be beaten and abused, as to say 
that by going away she consented to be forsaken. She chose 
what appeared to her to be the least of the evils, which were 
forced upon her, to avoid the greater. But she is not to suffer 
any prejudice from the choice of either. It was ** coacta vol- 
untas,”? to. avoid worse consequences. ‘Thus if the husband 
turns away his wife, it is not to be considered an elopement, 
and he shall be held to support her. And so it is if he runs 
away from her. ‘The act of turning her away from him, and 
running away from her, is to be regarded in the same light, on a 
question of elopement. Robinson v. Greinold, 1 Salk. 119. 
Etherington v. Parrot, 1 Salk. 118. If she goes away because 
he turns her out of doors, it is not to be taken as her elopement ; 


q 
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and so here, it is not to be taken as her desertion. And the 
same reason is applied to the case of a seaman who leaves the 
ship in consequence of the inhuman treatment of the master. It 
shall not be taken for voluntary desertion, but as a justifiable 
act, and shall not work a forfeiture of the seaman’s wages. 
‘¢ Desertion,”’ said Lord Kenyon, ‘‘ is an answer to a seaman’s 


claim for wages; but that must be a voluntary act of the sea- 


man’s, and not be caused by any act of the captain.”? 3 Esp 
R. 270, Limland v. Stephens. And so here, was the act of 
the wife, when she left the house, voluntary or by duress? Is 
this defence to be maintained on the ground of her having wil- 
fully deserted from him, or of her having freely consented to the 
separation ? It-may as well be said that a traveller consented 
to give his money to the robber, at the mouth of the pistol, 
rather than be shot. It may as well be said that the victim of 
the pirate voluntarily committed suicide, because she chose to 
walk overboard upon the plank, and perish in the ocean, rather 
than be violated, exposed and murdered, on the deck. 

It has been suggested that the statute is highly penal, and 
should be construed strictly ; and I assent to that remark. I do 
not intend to apply any enlarged construction, but to execute 
the will of the legislature, according to my best judgment. 


They have wisely omitted to set forth what acts and things shall 


constitute utter desertion. ‘They have left it to be inferred from 
the facts to be proved in the cases as they should arise. And I 
think, if this case were submitted to the legislature, they would 
declare that the facts proved did amount to utter desertion on 
the part of the respondent, within their true intent and meaning. 

Let us again briefly recur to the facts. We find the wife in 
the street, having been, in effect, turned out of doors by her 
husband, without any reasonable cause or provocation. No 


christian man, I think, will contend that she was not perfectly 


justifiable in her act of departing. Having done that outrage. 
the husband leaves her to go into the world, without house, 
home or shelter, food or raiment, support, protection or aid, 
from him ; he forsaking and abandoning her to subsist by char- 
ity, or by such other means as she may obtain, by ‘‘ her own 
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resources,” from thenceforward and for five years consecutively. 
I call this desertion. I do not intend by construction to put 
one offence for another; but I think this is wéter desertion, with- 
in the meaning of the statute. ' 

For these reasons, I am of opinion that the libellant is enti- 
tled to a decree of divorce from the bond of matrimony. 


Libel dismissed. 


Hiram Hasketyu vs. WittiaAMm GoRDON. 


Personal property which is mortgaged to secure the mortgagee from all liabilities as- 
sumed by him for the mortgagor, ‘‘ as indorser, joint promisor, surety or otherwise,” 
may be specifically attached by another creditor of the mortgagor ; and the mortgagee 
cannot maintain an action against the officer who so attaches it, unless he first de- 
mands payment, and states an account of the demand for which the property is liable 
to him, according to the provisions of the Rev. Sts. c. 90, §§ 78, 79. 


Trespass de bonis asportatis. At the trial, before Wilde, 


J. it was admitted that the defendant, as deputy sheriff, attached - 


and took away the goods mentioned in the plaintiff’s declaration, 
by virtue of two writs against Edward J. Hamblin. ‘The plain- 
tiff claimed the goods under a mortgage thereof made to him by 
said Hamblin, dated February 28th 1838, and recorded on the 
same day. ‘The condition of this mortgage was thus: ‘* Pro- 
vided, that if the said E. J. Hamblin, his executors or adminis- 
trators, at or before the expiration of nine months from the date 
hereof, pay and discharge, or cause to be paid and discharged, 
all notes of hand, debts or liabilities whatsoever, on account 
whereof the said Hiram Haskell is holden for said E. J. Ham- 
blin, or for the late firm of Hamblin & Lawrence, as indorser, 
joint promisor, surety or otherwise, and shall at all times hold 
the said Haskell in all respects harmless from loss or expense 


by reason of such indorsement or other liabilities so by him as-. 


sumed — then the foregoing instrument, as also one promissory 
note of even date herewith, given by said Hamblin to said Has- 
kell, promising to pay the sum of $2100, in nine months froin 
said date, shall all be void.”’ 


a 


aa. 
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The plaintiff took possession of the mortgaged goods before 
the defendant attached them as aforesaid, and ‘‘ continued said 
Hamblin in possession as his agent.’’ The plaintiff had been 
summoned as trustee of said Hamblin in both the suits on which 
said goods were attached by the defendant, and had been dis- 


charged. 


The defendant’s counsel contended that the plaintiff could 
not maintain this action, without proving that he had stated in 
writing and delivered, either to the attaching creditors or to 
the defendant, a just and true account of the debt or demand for 
which said goods were liable, and had made a demand for pay- 
ment of the same, according to the provisions of the Rey. Sts 
c. 90, §§ 78, 79. The judge, being of this opinion, advised a 
nonsuit, which was entered, subject to the opinion of the whole 
court. 

Colby & Clifford, for the plaintiff, relied on the case of John- 
son v. Sumner, 1 Met. 176, 177, where it was suggested by the 
court, that when the condition of a mortgage is to indemnify 
against liabilities, &c. the goods mortgaged cannot be specifically 
attached by a third party ; but that he is confined to the trustee 
process. 

The 79th section of c. 90 of the Rev. Sts. requires a mort- 
gagee to state an account of the debt or demand due to him, 
*‘when demanding payment of the money due to him.’? No 
money is due to a mortgagee who is secured, by a mortgage, 
against contingent liabilities incurred for the mortgagor as his in- 
dorser, surety, baii, &c. Besides, the mortgagee may not be 
able, in such cases, to state an account so as to receive the 
money ; and the attaching creditor may not be able to discharge 
the liabilities of the mortgagee. 

O. Prescott, for the defendant. The provisions of the Rev. 
Sts. c. 90, §§ 78, 79, respecting the attachment of mortgaged 
goods, and the consequent duty of the mortgagee, .are in the 
broadest terms, and without any exceptions. ‘* Any personal 
property subject to any mortgage of which the debtor has a right 
of redemption, may be attached and held.”? ‘* Every such mort- 


_ gagee shall, when demanding payment of the money due to hiin 
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state in writing a just and true account of the debt or demand 
for which the property is liable to him,” &c. 

The suggestions, that were made in Johnson v. Sumner, go 
nearly to a repeal of the statute provisions. Some other condi- 
tion besides that of paying money may always be inserted in a 
mortgage. ; 

As a reasonable time is given for the statement of an account, 
the mortgagee may always be able to ascertain and state the 
amount for which the property is liable to him, in season to save 
his rights. : 

In many cases, the attaching creditor can literally discharge 
the mortgagee’s liabilities. In other cases, he may be ready to 
advance money to the mortgagee, to indemnify him. 

Suppose there are no outstanding liabilities, when the attach- 
ment Is made ; is it not clear that the attachment will hold ? 

If the creditor is confined to the trustee process, there are 
numerous cases in which he can derive no benefit from it: As 
where the mortgagee resides without the Commonwealth ; Ray 
v. Underwood, 3 Pick. 302 ; or where he is about removing the 
mortgaged property out of the Commonwealth ; or where there 
is collusion between him and the mortgagor. 

Dewey, J. By the Rev. Sts. c. 90, §§ 78, 79, full author 
ity is given for making an attachment of personal property that 
is subject to any mortgage, and of which the debtor has the right 
of redemption. ‘The right of making such attachment is, in the 
first instance, unqualified and without the performance of any 
precedent duty, but liable to be dissolved in case of the failure 
of the attaching creditor to pay to the mortgagee the amount for 
which the property is liable on the mortgage, within twenty-four 
hours after the same is demanded. Such demand is to be made 
within a reasonable time, or the mortgagee may lose his lien ; 
and the demand is to be accompanied with a statement in writing, 
containing a just and true account of the debt or demand for 
which the property is liable to him. 

It has been heretofore decided, that as a general rule, pulls 
ble to ordinary cases, no action can be maintained by the mort- 
gagee for the recovery of such property, or of damages sustained 


, 
: 
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by the taking of the same by the officer, until such demand and 
statement have been made. JBut it is contended, that if goods 
are mortgaged to secure the performance of any other obligation 
than the payment of money, they cannot, by virtue of the pro- 
visions of the statutes referred to, be attached specifically, but 
that the creditor must resort to the trustee process against the 
mortgagee, if he would acquire a lien on the debtor’s equity of 
redemption. As was suggested in the case of Johnson v. Sum- 
ner, 1 Met. 176, there are undoubtedly great practical difticul- 
ties in carrying out fully the provisions of the statutes on this 
subject, in cases of mortgages with condition to indemnify against 
contingent future liabilities, or to secure the performance of fu- 
ture collateral acts to be performed by the mortgagor ; and these 
difficulties may be such, in peculiar cases, as to render it im- 
possible for the creditor so far to comply with the duty de- 
volving on him after a demand by the mortgagee, as will be 
effectual in retaining his specific attachment on the property 
mortgaged. 

The provisions for the transfer of the property to the custody 
of the officer, and furnishing the proper indemnity to the mort- 
gagee, as prescribed in cases of proceedings under the trustee 
process, are also more convenient and better adapted to thi 
class of cases, than those in relation to proceedings by specific 
attachment. Rev. Sts. c. 109, §§ 25, 26. 

On the other hand, there are serious objections to depriving 


.the creditor of the remedy by specific attachment, whenever it 


can be rendered available ; as it may be the only effectual 
means of securing his debt. ‘I'he mortgagee may be insolvent, 
or without any fixed local habitation, or personal responsibility to 
respond on proceedings under a scire facias ; or the equity of te- 
demption may be about to expire ; and in such cases, the right 
should be secured to resort to specific attachment, in all cases 
within the reasonable construction of the statute. 

The objection, that it may be difficult or impracticable for the 
creditor to retain his attachment, by paying to the mortgagee the 
amount for which the property is liable to him, is not, however, 
an objection that can operate to prevent an attachment being 
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made, in the first instance. The statute gives this right in the 
broadest terms. The property being thus legally the subject of 
attachment, it is held under such attachment until the mortgagee 
shall, by his act, place the attaching creditor in such a situation, 
that he can no longer continue his’ attachment by reason of his 
failure to perform what the statute makes requisite, as a condition 
upon which alone he may retain the possession of the goods 
against the mortgagee. ‘T'he happening of such event is a con- 
tingency, the responsibility of which rests with the attaching 
creditor. | 

It is erough for the present purpose to say, that there may be 
cases of mortgages given to secure against future and contingent 
liabilities, for which the mortgagees might receive such sums as 
would be a full indemnity and discharge of their lien, and yet 
leave to the attaching creditor ample funds for his security. 
Suppose a mortgage of property of the value of $500 to se- 
cure bail, or a receipter of personal property attached, where the 
demand sued did not exceed $100. In such case, the creditor, 
after paying to the mortgagee the sum of $100, would by his 
attachment acquire a valuable unincumbered lien to the amount 
of $400. 

We do not think, therefore, that the circumstance that the 
property is mortgaged to secure the mortgagee against future 
contingent liabilities, or for the performance of some collateral 
act, can excuse the mortgagee from making a demand and stating 
an account of the nature and extent of his claim, if he would 
dissolve the attachment and regain the possession of the proper- 
ty. Such a case presents no difficulty in giving notice of the 
existence of such mortgage, or in inaking a demand for the re- 
storation of the property. ‘Thus much the mortgagee clearly 
may do. And as to the rendering of a true and just account 
of his claims upon the property, although he cannot be required 
to give a more exact account than the nature of the case reason- 
ably admits, yet he can state the general character of his demand, 
and the particulars of the extent of the lien, just so far as it may 
have assumed a certain and definite shape. 


In the present case, the mortgagee made no demand, or state- 


OCTOBER TERM 1841. 273 


Barker & another v. Burgess & others. 


-_- 


ment of the nature or extent of the mortgage, before the institu- 
tion of the suit, and he must, for that reason, fail in sustaining 
his action. 

Nonsuit to stand. 


ABRAHAM BarRKER & another vs. Poineuas Burcess & 
others. 


A plaintiff who commences an action against a firm on a note, given in the partnership 
name by one of its members, partly for his private debt and partly for a debt of the 
firm, may amend his declaration by filing new counts that embrace only the debt due 
from the firm, and may recover that debt on such new counts: But if the plaintiff 
knows, when he commences such action, that a private debt of one of the firm is in- 
cluded in the note, he must, as a condition of leave to amend, pay the defendants” 
costs to the time of making the amendment, and take no costs that accrued to him 
before that time. 

AssUMPSIT on a promissory note, dated September 27th 1832, 
for $ 580°37, purporting to be given by ‘‘ Phinehas Burgess & 
Co.” All the defendants were defaulted, except John B. Bur- 
gess, who made defence, and at the trial, before Wilde, J. intro- 
duced a deposition of Phinehas Burgess, who deposed that the 
note was given partly for his own private debt, and partly for a 
debt of the firm of Phinehas Burgess & Co. But the deponent 
did not state what part of the consideration of the note was for the 
debt of the frm. ‘The plaintiffs thereupon moved for leave to 
amend their declaration, by filing new counts for goods sold and 
delivered, &c. ‘I'he judge permitted the amendment, (the de- 
_ fendants objecting,) subject to the opinion of the whole court as to 
the plaintiffs’ right so to amend, and as to the terms on which the 
amendment, if allowable, should be granted. 

After the amendment was made, the case was postponed until 
the plaintiffs furnished to the defendants a bill of particulars, in 
which were stated the amount of the private accounts of Phinehas 
Burgess, and also the plaintiffs’ account against the firm of 
Phinehas Burgess & Co. AA trial was then had, and the jury 
returned a verdict for the amount only of the plaintiffs’ account 
against the firm. 

Colby & Clifford, for the defendants. 

Coffin, for the plaintiffs. 
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Dewey, J. John B. Burgess, the only defendant who ap- 
pears and defends this suit, introduced evidence on the trial, 
tending to show that the consideration of the note described in 
the declaration, and purporting to be the note of Phinehas Bur- 
gess & Co., was in part the private debt of Phinehas Burgess, 
one of the partners, and insisted that for this cause the note was 
not binding upon the partnership, having been executed without 
the knowledge or consent of the other partners. ‘The defend- 
ants having thus given evidence that the note was not valid and 
binding upon the partnership, the plaintiffs ask leave to amend 
their declaration, by inserting the common counts for goods sold 
and delivered, for labor and services, &c. with a view of filing 
a bill of particulars embracing so much of the original consider 
ation for the note, as arose from the liability of the partnership 
on their own account. 

The defendants resist this motion, and insist that it is not com- 
petent for the court to grant an amendment of this character. 
‘he case principally relied upon to sustain this position is Van 
Cleef v. Therasson, 3 Pick. 12, and the cases there referred to 
by the court. And those cases seem strongly to sustain. the 
ground taken by the defendants, as to the rule formerly adopted 
by this court in-relation to amendments. But we apprehend that 
the doctrine on the subject of amendments has undergone some 
modification since the decision of the cases referred to. The 
statutes of this Commonwealth have greatly extended the gen- 
eral power and duty of the court in this respect ; and the court 
have in practice sanctioned a greater latitude in amendments, in 
accordance with what seemed to be a manifestation of the legis- 
lative will. Rev. Sts. c. 100, §§ 1,6, 7, 22. St. 1839, c. 151, 
§ 1. Under reasonable limitations, a good degree of liberality 
in allowing amendments is undoubtedly favorable to the speedy 
and equitable adjustment-of legal controversies ; and we are sat- 
isfied that in a case like the present it is competent and proper 
that the proposed amendment should be allowed. 

This was, however, an amendment changing the form of the 
alleged indebtedness, and also the proof requisite both to sustain 
and to defend the action. It seems, from the case as. stated, 


7 
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that the plaintiffs must have known, when they sued out their writ, 
that the promissory note declared upon included as well the 
private debt of one of the partners, as the joint debt of the firm. 
With this knowledge, they elected originally to proceed to en- 
force their claim upon a count on the note alone. Having failed 
in this, they now ask leave to describe their legal cause of ac- 
tion, in such a manner that they may recover so much of the 
original demand as the partnership were liable for. ‘This, we 
think, must be upon the principle of full indemnity to the de- 
fendants, as to the costs already incurred. ‘The order will be, 
therefore, that the plaintiffs have leave to amend, upon the pay- 
ment of costs to the defendants to the time of making such 
amendment, and taking no costs before that time. 


—_—__— 


Moses Samson vs. Gitpert R. THornron. 


The owner of a vessel made up an account of a voyage, and handed it to the master, 
with a promissory note for the balance which was struck in the master’s favor : 
The master took and carried them away, without expressing any dissatisfaction ; 
but returned the note, on the same day or the next, and requested the owner to pro- 
cure an indorser : The owner took the note, and procured a third person to put hig 
name on the back of it. Held, that such person was liable as an original promisor 
and surety. 

Where an agreement was made for the sale of land at a certain sum per rod, and a 
deed was made out but not acknowledged and delivered, because the land had not 
been measured ; and the owner afterwards acknowledged the deed and sent it to the 
registry, without the knowledge of the grantee ; it was held that the grantee bad no 
title, as against a creditor of the grantor, who had attached the land before the gran- 
tee had accepted the deed, and had afterwards levied an execution upon it. 


AssUMPSIT On a promissory note in these words: ‘* New 
Bedford, 3 mo. 16th. 1833. On demand I promise to pay 
Moses Samson, or order, ten hundred and ninety three 24 dol- 
lars, for value received, with interest.”” The note was signed 
by Benjamin Russell, and indorsed by the defendant. The 
declaration charged the defendant as an original promisor. Tssue 
was joined on the plea of non assumpsit. 

The parties went to trial before Wilde, J. who’ made the fol- 


lowing report of the evidence: ‘‘ The plaintiff, to maintain the 
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issue on his part, produced Benjamin Russell the promisor, 
who testified that the above note was given by him in payment 
of a balance due from him to the plaintiff for performing a voy- 
age, as captain in the ship Ceres. At the time this note was giv- 
en, he gave another for § 600-11, at 60 days, which the plain- 
uff got discounted at a bank ; representing, at the time, that he 
wanted to convert that amount ‘into money. He took the note 
without an indorser, got it discounted, and it was paid by the 
Witness at maturity. ‘The note in suit was handed to the plain- 
tiff, together with an account of the voyage, at the counting- 
room of the witness and the plaintiff went away with the note, 
without expressing any dissatisfaction or asking for any additional 
security. On the same day, or the next, (the witness did not 
recollect which, but believed it was not the same day,) the 
plaintiff brought the note to the witness, and asked if G. R. 
‘Thornton would have any objection to putting his name on it, as 
the note was going to remain some time. ‘The witness replied 
that he presumed not; he would ask Thornton, when he came 
in. He did ask him, as the plaintiff requested, and the defend- 
ant indorsed it, and the witness afterwards handed it to the 
plaintiff. | 

‘¢ The same witness testified, upon cross-examination, that he 
agreed to sell the plaintiff a lot of land, valued at about $ 3000, 
and that it was agreed between them that the note in suit should 
go in part payment of the purchase money ; that at the time the 
note was given, he was in good credit; that he subsequently . 
became embarrassed and insolvent. Previous to his embarrass- 
ments, he agreed with the plaintiff for the sale of the lot of land. 
The plaintiff agreed to pay $ 30a rod. A deed was made, in 
which no consideration was inserted, dated May 3lst-1833, ac- 
knowledged December 26th, and recorded December 30th 
1853. After the deed was executed by. the witness, and before 
his embarrassments, [viz. August 27th 1833,] the plaintiff went 
on a voyage to sea. ‘The consideration was not put into the 
deed, through a mere oversight. The witness thought it was in, 
before the deed was acknowledged. It was not put in at the 
time it was executed, because they had not then obtained the 
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exact measurement of the lot. The price was fixed at $ 30a 
rod. After the deed was acknowledged, and while the plaintuff 
was at sea, it was sent to Taunton to be recorded. When the 
plaintiff returned from sea, [viz. February 11th 1836,] the wit- 
ness had become insolvent, and the first question the plaintiff 
asked him, when they met on his arrival, was, ‘‘ | am sorry to 
hear of your misfortunes. What have you done about the lot ?” 
The witness answered, ‘‘ I presume it is all straight. The deed 
has been sent to ‘Taunton to be recorded.’”? He said, ‘‘ I am 
very glad of it.” 

‘¢ The witness’s book of bills payable was produced, in which 
he had entered the note in suit on the day of its date, as his note 
to the plaintiff without an indorsement ; the defendant’s name 
not appearing in the bill-book as indorser, joint promisor or 
guarantor. Ohne entry also appeared in the bill-book, in the fol- 
lowing words, against the entry of this note: ‘ Balanced by ac- 
count with Capt. Samson by sale of land.’. The witness testi- 
fied that this entry was made by him at the time of the sale of 
the land. It was considered as cancelling the note. 

*¢ The plaintiff then showed that this lot of land was attached 
on a writ in favor of the Marine Bank against Benjamin Russell, 
on the 26th of May 1835, and that the execution in that suit 
was levied upon the land December 27th 1837, and that it was 
appraised at $ 1200. 

*¢ The case was taken from the jury, under an agreement of 
the parties, that if upon the foregoing facts the whole court 
should be of opinion that the action can be maintained against 
the defendant, judgment should be rendered in favor of the 
plaintiff. Otherwise, that judgment should be rendered for the , 

defendant.”’ 

Colby & Clifford, for the defendant. This note was signed 
by the defendant, under such circumstances, that he is not an 
original promisor. ‘The note was delivered by Russell to the 

_ plaintiff, who took it away and might have negotiated it, as he 
_ did the other note which he received at the same time. The 
transaction was completed. Ilsley v. Jewett, 2 Met. 168. ‘The 
defendant put his name on it the next day, and not at the time 
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when it was concocted. And the law is clear, that where one 
signs a note after it is finished, he is not held, unless there be 
some new consideration. Chaffee v. Jones, 19 Pick. 260. 
Tenney v. Prince, 4 Pick. 385. 7 Pick. 243. Ulen vy. Kit- 
tredge,'’7 Mass. 233. Hodgkins v. Bond, 1 N. Hamp.’ 284. 
Motes v. Bird, 11 Mass. 436. Birchard vy. Bartlet, 14 Mass. 
279. Pierce v. Mann, 17 Pick. 244. In Hunt vy. Adams, 
5 Mass. 362, and 6 Mass. 523, the court rely on the fact that 
the note was executed by the defendant, before it was delivered 
to the promisee. Such was also the fact in Sumner vy. Gay, 
4 Pick. 311, and in Josselyn v. Ames, 3 Mass. 274. 

The plaintiff, in order to recover, should have sued the de- 
fendant as guarantor, and proved a consideration. ‘There is no 
case in which a defendant has been charged in a case like this ; 
and Parker, C. J. (4 Pick. 387,) said there was no authority 
which would justify the court in extending the liability of these 
anomalous indorsers. 

The note has been satisfied by the conveyance of land, and 
the acceptance of the deed thereof by the plaintiff. The deed 
was delivered, in legal intendment, before the land was attached, 
and the plaintiff ratified it, on his return from sea. Buffum v. 
Green, 5 N. Hamp. 71. Hedge v. Drew, 12 Pick. 144. Por- 
ter v. Cole, 4 Greenl. 20. Church v. Gilman, 15 Wend. 656. 
MM’ Kinney v. Rhoads, 5 Watts, 343. Daniel vy. Bratton, 
1 Dana, 210. Harrison v. Trustees of Phillips Academy, 
12 Mass. 461. 

Coffin § Eliot, for the plaintiff. The return of the note to 
Russell, and his ready agreement to procure an indorser, show __ 
that it had not been accepted by the plaintiff, but was merely 
taken, with the account of the voyage, for examination. If so, 4 
the case is not within the principle of the decisions cited by the 


defendant’s counsel, and which are not questioned. Or the 
note may be considered as reissued with the defendant’s name 
on it, and it then became a complete and valid contract binding 
on the defendant. Cor v. Troy, 1 Dowl. & Ryl. 38. S. C. 
5 Barn. & Ald. 474. Paton v. Winter, 1 Taunt. 420. Ward 
v. Allen, 2 Met. 53. Ulenv Kittredge, 7 Mass. 233. Chaf- 
fee v. Jones, 19 Pick. 260. 
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The deed of the land was not delivered, so as to vest a title 
in the plain:iff, before it was attached ; nor was there any ac- 
ceptance of the deed by the plaintiff. He only said he was glad 
the deed had been sent to the registry. Hatch v. Hatch, 9 
Mass. 310. Maynard v. Maynard, 10 Mass. 458. Jackson v. 
Rowland, 6 Wend. 666. Jackson v. Phipps, 12 Jobns. 418. 

If the deed could have taken effect between the parties, yet 
it would have been fraudulent in law, as against Russell’s other 
creditors. 

Suaw, C. J. Assumpsit on a promissory note, against the 
defendant as indorser, who, not being the payee of the note, if 
liable at all,.must be held to stand in the character of an original 
joint promisor and surety. Hunt v. Adams, 5 Mass. 358. 6 
Mass. 519. Many cases have since been decided upon the 
same principle. but to charge an indorser on this ground, it 
must appear that he was an original promisor and undertaker 
with the principal. If after a note is delivered, and the contract 
complete, a person, intending to add to the strength of the note 
by pledging his own credit, should indorse it, this would be a 
guaranty, a distinct and collateral contract, and would require a 
new consideration to support it. Whereas, an original promisor 
and surety is deemed in law to participate in the original consid- 
eration, and to be bound jointly with the principal. ‘This dis- 
tinction is perfectly well established in this Commonwealth, by 
the decisions which were cited by the defendant’s counsel. ‘The 
only question, therefore, on this part of the case, is, whether the 
defendant was such original promisor, or whether he became an 
indorser afterwards, so that, if bound at all, he was bound only 
as a guarantor. It appears that Russell was indebted to the 
plaintiff in the sum of $1600 or $1700, being the amount due 
to the plaintiff, as master of a vessel, on settlement of a whaling 
voyage. ‘The plaintiff received one note for $600 at 60 days, 
which he got discounted at a bank, and it was paid at maturity 
by the promisor. For the balance, the note in question was given, 
payable on demand with interest. Russell made out the plain- 
uff ’s account, and signed the note in question for the balance : 
he then handed them to Samson, and he took them away. It is 
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stated by the witness, that at that time he manifested no dissatis- 
faction ; but it is not stated that he agreed to accept the note 
without other security. If he took these papers, not as upon 
a final and concluded settlement, but for a general purpose, as 
for inquiry and examination, then he would not be bound by the 
mere act of receiving them ; and that he did thus take them pre- 
visionally is to be inferred from the fact that he soon came 
back, and expressed his wish to have a surety. And that it was 
so understood by Russell may fairly be inferred from the readi- 
ness with which he received back the note to obtain an indorser. 
In this respect, the case differs from the late case of Ilsley v. 
Jewett, 2 Met. 168, where the note had been delivered and ac- 


cepted, and where the maker got it back into his possession, for” 


a special purpose, and then refused to redeliver it. It was held to 
be a good and complete contract notwithstanding. It was de- 
livered by one party and accepted by the other, and the promisee 
never consented to give it up. : 

But there is another view. Suppose when Samson brought 
the note back, and though delicately, yet actually, asked for a 
surety, Russell had said. ‘‘ no, the note has been accepted, and 
the account is settled, and you are bound by it.”” Suppose he 
was right in that respect, and might have refused to take back 
the note ; yet in faet he didmot do so, but, on the contrary, ac- 
ceded to the proposal, andtook the note back. He had no mo- 
tive to do otherwise, because the plaintiff held the note on 
demand, and had the same power to demand and compel pay- 
ment or security for the note, which he would have had for the 
account, if it had not been settled by note. But we consider 
that by acceding to the plaintiff’s request, and taking back the 
note, in order to furnish the plaintiff with a surety or indorser, 
the part.es by mutual consent rescinded that contract, so fer as 
to treat the negotiation as still open, and when the note was im- 
dorsed and redelivered, it was the original contract of both the 


+ 


promisor and indorser, made upon the same consideration ; and 


that the defendant became liable, as such promisor and surety 
without any new consideration. 
But there was another ground of defence, namely, that the 
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note had been paid and satisfied by the principal, by the convey- 
ance of a lot of Jand. That there was an agreement for such a 
conveyance in satisfaction of the note seems to be established 
by proof; but the question is, whether it was in fact vonveyed 
so as to operate as a satisfaction. Russell testified that he 
agreed to convey, and the plaintiff to purchase, a lot of land at 
$ 30 a rod, which would considerably exceed the amount of the 
note, and that the note was to go in part pay. 3 

It is necessary, for the purpose of deciding this question, to 


. compare the dates. ‘The deed bears date May 31st 1833. It 


was acknowledged December 26th 1833, and was recorded De- 
cember 30th 1833. The plaintiff went on a voyage to sea Aue 
gust 1833, and returned in February 1836. The attachment of 
the land, by the Marine Bank, as the property of Russell, was 
made on the 26th of January 1835. ‘The question is, whether the 
title was at that time vested in the plaintiff, so that he could resist 
that attachment and the levy of execution afterwards made in 
pursuance of it. It is very clear, that the deed was not delivered 
to the plaintiff before he went to sea, and that it was not com- 
pleted. ‘The witness gives as a reason for it, that the quantity 
of land had not been ascertained by admeasurement, -and of 
course the amount of the purchase money was not ascertained. 
But it was not acknowledged till December 1833, long after the 
plaintiff had gone, and it was then in the hands of the grantor. 
He then, having become embarrassed, acknowledged the deed 
without inserting the consideration, and sent it to the county 
registry. This was the grantor’s own act. A deed takes effect 
by delivery. An execution and registration of a deed, and a de- 
livery of it to the register for that purpose, do not vest the title in 
the grantee. Nothing passes by it. Maynard v. Maynard, 10 
Mass. 456. 

This is distinguishable from the case of Hedge v. Drew, 12 
Pick. 141, where the father proposed to the daughter to execute 
a deed to her, and to leave it with the register for her use, and 
she expressed her assent to, and satisfaction with, the arrange- 
ment. She thereby made the register her agent to receive the 
deed. Here was no agent to accept the deed, no delivery to 
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give the deed effect as a conveyance, and no ratification until 
long after the attachment was made. 

The fact that Russell entered the note as paid) s in his note- 
book, proves nothing more than bis opinion. He no doubt in- 
tended honestly to comply with his agreement, and convey the 
Jand, and did what he could to accomplish it; and probably 
thought that he had legally done it. If he was right in this belief, 
the note was paid; he probably thought so, and entered it ac- 
cordingly. 

On the whole, the court are of opinion, that the defendant was 
an original promisor, that the note was not paid by a valid con- 
veyance of the land, and that the plaintiff is entitled to judg- 
ment. 

Judgment for the se plaintiff 


Tue NarraGaNsett Bank vs. Tue Atiantic SILK 
ComPANY. 


CaLesp Westcott vs. THE SAME. 


It is not necessary, in order to maintain an action on a demand against a company acting 
as a manufacturing corporation, that the plaintiff should prove that the corporation was 
organized, and divided its stock, &c. conformably to the directions of the Rey. Sts. 
c. 38, §§ 4, 9, and c. 44, § 3: It is, in general, sufficient to give in evidence the act 
of incorporation, and the actual use of the powers and privileges of an incorporated 
company under the name designated in that act. : 

The records of a manufacturing corporation are the best evidence of the wanted of its 
officers and agents to bind the corporation by contract : But if the plaintiff, in a suit 
against such corporation, gives the defendants notice to produce their records, and 
they refuse to produce them, he may give other evidence of such authority of their 
officers and agents. 

In a suit against a close corporation, it is not necessary, nor regular, to issue a penne: 
duces tecum to their clerk to bring their records into court. 

in a suit against a manufacturing corporation, on a bill of exchange accepted by T. 
who signed as treasurer of the corporation, where the defendants refused to produce 
their records, on notice so to do, and a witness testified that he had seen the defend- 
ants’ records, and that it appeared therein that T. was chosen treasurer at the first 
meeting ; it was held that a jury might legally infer that the treasurer was duly elected 
and authorized to accept the bill in suit. 

So in a suit against the same corporation for machinery sold and delivered, under a cone 
tract with G., the president thereof, where the defendants refused to produce their 
records, and there was testimuny, as to the choice of president, similar to that ree 
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specting the treasurer, and it further appeared that the machinery was received and 
used by the corporation ; it was held that a jury might presume that G. was author- 
ized to contract for such machinery, or that his contract therefor had been ratified by 
the corporation. 


THESE were actions of assumpsit, in which the general issue 
was pleaded, and notice given that the plaintiffs would be re- 
quired to prove the legal existence of the defendants as a corpo- 
ration. Putnam, J. before whom the cases were tried, made 
the following reports thereof : 

The action brought by.the Narragansett Bank was on this 
bill of exchange: ‘‘ Nantucket, November 5.1836. Four 
months after date pay to my own order fourteen hundred dollars, 
value received, and charge the same to my acc’t. Gamaliel 
Gay. To Sam’ 5B. Tuck, Treasurer of Atlantic Silk Compa- 
ny.”’ ‘The drawee had written on the bill — ‘‘ accepted. Sam’l 
B. Tuck, Treas’r A. 8. Co.;” and it was indorsed by the 
drawer and by Charles Dyer. 

To prove the legal existence of the defendants as a corpora- 
tion, the plaintiffs produced a copy of their charter, duly au- 
thenticated by the secretary of the Commonwealth, and bearing 
date March 3lst 1856. It was an act incorporating certain 
persons and their associates ‘‘ for the production and manufac- 
turing of silk in the county of Nantucket.’? (S¢. 1836, c. 108. 
7 Special Laws, p. 623.) 

George L. Gardner was offered as a witness, to prove the 
organization of the corporation under their charter, and their 
choice of officers ; it having been first shown that notice had 
been given to the defendants to produce their records, and that 
they had not produced them. ‘Ihe witness testified that he was 
brother of William H. Gardner, deceased, who was one of the 
members of the Atlantic Silk Company, and owned three fifths 
of the stock, as appeared in the company’s book of records, . 
which the witness had examined; and that the residue of the 
stock was owned, one fifth by Samuel H. Jenks, and one fifih 
by Samuel B. Tuck: ‘That it appeared on said records, that 
about the Ist of May 1836, the company was organized under 
their charter, and chose William H. Gardner president, Samuel 


284 BRISTOL, PLYMOUTH, &c. 


Narragansett Bank ». Atlant’c Silk Company. 


B. Tuck treasurer, Samuel H.- Jenks secretary, and a board 
of directors ; and that the respective duties of the officers were 


specified in the record. The witness further said, that by sec- 


retary he meant the same as clerk: ‘That he had no recollec- 
tion of any division of the stock into shares, nor did he remem- 
ber whether the amount of stock was agreed upon, on the books 
or elsewhere ; nor did he remember the specific duties which 
were assigned to the respective officers: ‘That he was absent 
from Nantucket, from the beginning of 1836 until July 1837 ; 
that his brother, said William H. Gardner, died while the wit- 
ness was absent, and that the corporation did not afterwards act 
as such: ‘That his said brother’s papers came into his hands, 
as administrator, and among them were sundry papers and ac- 
counts of the corporation; but there were no acceptances or 
notes of the company among them; and he did not remember 
to have seen any negotiable paper signed by Samuel B. 
Tuck as treasurer, or any acceptance or note of the corpora- 
tion, beside the draft in suit: That he saw the records of the 
company in the hands of Samuel H. Jenks, the secretary or 
clerk of the company, and that the entries in the books were in 
his handwriting. 

The signatures to the draft were then proved, and the draft 
was read to the jury. 

The defendants objected, that it was incumbent on the plain- 
tiffs to prove that the defendants had complied with the provis- 
ions of the Rev. Sts. ¢. 38, §§ 4 & 9, and c. 44, $3. [These 
provisions are set forth in the opinion of the court, post, p. 287. ] 

The plaintiffs offered a copy of the ‘‘ Nantucket Inquirer,” a 
newspaper published by said Samuel H. Jenks, containing an 
advertisement for the first meeting of the company, dated April 
9th 1836, and signed William H. Gardner, one of the persons 
named in the act of incorporation. ‘This was admitted in evi- 
dence, though objected to by the defendants ; and it was 
ruled, that it was not incumbent on the plaintiffs, in this case, to 
prove that the defendants had complied with the provisions of 
the revised statutes above referred to. 

The defendants then insisted that it was incumbent on the 
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plaintiffs to show a specific authority given by the corporation to 
the treasurer to accept drafts, in order to bind the company. 
But it was ruled, and the jury were instructed, that it was for the 
plaintiffs to satisfy the jury that the draft was so accepted as to 
bind the company, and also that the treasurer had authority for 
that purpose ; that the best evidence of the fact would be found 


in the records of the company ; but as they were not in the pos- 


session of the plaintiffs, and were not produced by the defend- 
ants, it was competent for the jury, if the evidence was believed, 
and satisfied them in point of fact, to infer, from the evidence 
offered, and from all the circumstances in the case, that the 
treasurer was so authorized. 

The jury returned a verdict for the plaintiffs, which is to be 
set aside, and a new trial had, if the instructions or rulings afore- 
said were wrong in law ; otherwise, judgment to be entered on 
the verdict. 


The action brought by Westcott was for goods sold and deliv- 
ered, and a bill of particulars was annexed to the writ. ‘The 


- balance claimed was $ 269°50. 


In this case, the same evidence was offered as to the legal ex- 
istence of the defendants as a corporation, and the same objec- 
tions taken, and the same ruling made, as in the previous case 
of the Narragansett Bank. 

To prove his case, the plaintiff relied in part, first, upon four 
letters dated, respectively, August 19th, September 29th, and 
November 29th 1836, and March 20th 1837, written and signed 
by William H. Gardner, as president of the Atlantic Silk Com- 
pany, and directed to the plaintiff at Scituate, (Rhode Island, ) 
where he resided ; and secondly, upon the testimony of George 
L. Gardner. 

The letters were objected to by the defendants, but were ad- 
mitted. ‘They were written for the purpose of causing machin- 
ery to be made by the plaintiff for the defendants, and contained 
acknowledgments of its reception at Nantucket- The hand- 
writing of William H. Gardner was proved, and it was alse 
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proved that he died in 1837. George L. Gardner testified that 
he lived at Nantucket ; that he was absent from the island, from 
the beginning of 1836, to July 1837, and then returned; that he 
had been in the factory of the Atlantic Silk Company, and had 
seen there the same articles of machinery, or articles similar to 
those, which are charged in the plaintiff’s bill ; that the said 
company did not manufacture silk after July 1837 5 and that he 
had now in his possession four looms which had belonged to them. 

‘he defendants introduced no evidence, but objected, that in 
order to charge them, it was incumbent on the plaintiff to prove 
a specific authority to purchase, given by vote to the president, 


by the corporation. Upon this point the jury were instructed, ~ 


that the burden was on the plaintiff to satisfy them that the pres- 
ident, as such, had authority, by vote of the corporation, to 
purchase machinery on their account: ‘That the records of the 
company were the best evidence of such authority ; but as they 
had been called for by the plaintiff, and not produced by the de- 
fendants, the jury were authorized to infer such authority from 
other circumstances ; and that the evidence in the case, if it 
was believed and was sufficient to satisfy their minds of the fact, 
was competent in law for that purpose. ‘l’he jury were further 
instructed, that a subsequent ratification, by the corporation, of 
the doings of their president, was equivalent to a previous au- 
thority ; that to prove such ratification, the burden was upon the 
plaintiff, and that it was competent for them, in this case, to 
decide whether or not such ratification had been given, accord- 
ing as the evidence in the case should satisfy their minds ; and 
that if, from the evidence, they should reasonably doubt whether 
any authority was originally given by the corporation to the 
president, to purchase, and whether they ever subsequently rati- 


fied the purchase of the machinery, they should find for the © 


defendant. ; 

The verdict was for the plaintiff, and it is to be set aside and 
a new trial had, or judgment is to be rendered thereon, accord- 
ing to the opinion of the whole court upon the correctness of 
the above rulings and instructions. : 

Coffin, for the defendants. 

Eliot, for the plaintiffs. 
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Suaw, C. J. The first of these cases was assumpsit on a 
bill of exchange, drawn on the company at four months’ date, and 
accepted by Samuel B. ‘Tuck, treasurer. ‘This company was 
incorporated as a manufacturing corporation by St. 1836, ¢c. 108. 
The defendants contended, that in order to recover against the 
defendant corporation it was incumbent on the plaintiffs to 
prove that the company had complied with the provisions of the 
Rev. Sts. c. 38, §§ 4, 9, and c. 44, § 3, regulating the organi- 
zation of manufacturing corporations. ‘These provisions require 
them to choose a clerk and treasurer; that the clerk shall be 
sworn, and shall keep a record of votes ; that the capital stock 
shall be divided into shares ; that the first meeting shall be call- 
ed by a prescribed form of notice, &c. ‘I'he court are of opin- 
ion, that this argument of the defendants proceeds upon an erro- 


neous view of the law ; especially in cases, where a party, who is 


a stranger, and not presumed to have access to the books, and to 
have notice of, the proceedings of a corporation, is proceeding 
to recover against a company acting as a corporation. Many 
of the requisitions of the statutes referred to are directory to the 
corporation, its officers and members, and are not conditions 
precedent to the existence and capacity of the corporation to 
contract. 

But were it necessary to prove the regular organization of the 
corporation, the objection would come with an ill grace from the 
defendants, and under the circumstances must be deemed unten- 
able. It is the duty of such corporations to keep records; the 
primary and only regular evidence of their organization is 
legally presumed to be in their records, and the defendants de- 
cline producing those records, on notice, without assigning any 
reason. ‘The maxim of law is, that all things shall be presumed 
to have been rightly and correctly done, until the contrary is 
proved. This maxim is stated and explained, and many instan- 
ces given of its application to corporations, and to acts and do- 
ings of their members, officers and agents, in Bank of U. States 
v. Dandridge, 12 Wheat. 70. As the corporation could not 
proceed lawfully, until duly organized, and as they did proceed 
to act as a corporation, this presumption has its effect. ‘The 


288 BRISTOL, PLYMOUTH, &c. 


Narragansett Bank v. Atlantic Silk Company. 


defendants have the records, which prove such organization, if 
it took place, and withhold them. ‘This maxim, under these 
circumstances, would go far to establish the actual and regular 
organization of the defendant corporation. 

But the court are of opinion, that in an action against a cor- 
poration, it is not incumbent on the plaintiff to prove that the 
defendants have complied with the requisitions of the statutes, 
where they are not in terms, or by necessary or reasonable impli- 
cation, conditions precedent to their existence, or capacity to do 
particular acts. It has been held that the existence of a corpora- 
tion, and of course its organization, may be proved by reputation, 
and by its actual use, for a sength of time, of the powers and 
privileges of a corporation. Dillingham v. Snow, 5 Mass. 547. 


Stockbridge v. West Stockbridge, 12 Masse 400. In regard to 


manufacturing corporations, which are of more recent origin in 
this Commonwealth, it is in general sufficient to give in evidence 
the act of incorporation duly authenticated, * and the actual use 
of the powers and privileges of an incorporated company, under 
the name designated in the act of incorporation. Bank of U. 
States v. Dandridge, 12 Wheat. 64.. Utica Ins. Co. v. Tillman, 
1 Wend. 555. Utica Ins. Co. v. Cadwell, 3 Wend. 296. Fire 
Department of New York v. Kip, 10 Wend. 266. ‘These were 
cases in which the corporation, whose organization was in ques- 
tion, were plaintiffs. The rule applies a fortiori to the case of 
a plaintiff seeking to enforce an obligation against a corporation. 

And we think it highly necessary to the purposes of justice, 
that the law should be so held ; otherwise a company might 
avail themselves of the powers and privileges of a corporation, 
without subjecting themselves to its duties and obligations, and 
might set up their own neglect of duty, or wilful non-compliance 
with the requisitions of law, to discharge themselves of such obli- 
gations.. Nor would this be the whole extent of the wrong 
done by such construction, in regard to manufacturing corpora- 


* Acts of incorporation are now deemed public acts ; Rev. Sts. c. 2, § 3; and 
printed copies of them, published under the authority of the government, are to 
be admitted as sufficient evidence thereof, in all courts of law, &c. Rev. Sts. 
e. 94, § 58. 
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tions. It has been the policy of this Commonwealth to give a 
qualified remedy against the individual members of manufac- 
turing corporations, as collateral security to their debts and obli- 
gations. But any construction, which would destroy or impair 
the "obligation of the corporation, would, to the same extent, 
take from creditors their remedy against the members. 

As to the evidence in regard to the fact of acting as a corpo- 
ration, it is stated hereafter in reference to the other case. 

In this first case, it was further objected on the part of the 
defendants, that it was incumbent on the plaintiffs to satisfy the 
jury that the draft was so accepted as to bind the company, and 
also that the treasurer had authority for that purpose. ‘The evi- 
dence was left to the jury with instructions which, in our judg- 
ment, were sufficiently favorable to the defendants. 

It is to be borne in mind, that this corporation was, by its 
constitution, a trading company ; that, as such, they had author- 
ity in their corporate capacity, to make, accept and indorse bills 
of exchange. In the absence of all proof to the contrary, it 
may be presumed that this authority has, by the votes or by-laws 
of the company, been vested in some officer or agent, to be ex- 
ercised as the exigencies of the company may require. The law 
requires every such company to choose a treasurer, as the title 
imports, to keep the money and manage the pecuniary concerns 
of the ‘company ; and if one acts as such treasurer, and is so 
held out, without protest or remonstrance by the company, the 
presumption is, that he has been duly elected and authorized to 
do the acts usually done by a treasurer ; as the cashier of a bank 
is presumed to have been elected and qualified, by the fact of his 
openly acting as such. And this presumption is greatly strength- 
ened by the fact, that the books, which would ordinarily contain 
the evidence of such votes, are withheld by the defendants. 
When, therefore, it appears that a manufacturing corporation has 
gone into operation ; that one of their number has held him- 
self out as treasurer, and acted as such; it is competent for the 
jury to presume, and, in the absence of all rebutting proof, it 
would be their duty to find, that such person had- been chosen 


290 BRISTOL, PLYMOUTH, &c. 


Westcott v. Atlantic Silk Company. 


treasurer, and, as such, had authority to accept a bill of ex- 
change in behalf of such corporation. 

The court are of opinion, therefore, that there is no sufficient 
ground for setting aside the verdict, in the case in which the 
Narragansett Bank are plaintiffs. 


THe other is an action upon an ‘implied assumpsit, for goods 
sold and delivered, and services done and performed ; being a 
claim of payment for machinery for the manufacture of silk, 
made and furnished by the plaintiff on the request of William 
H. Gardner, one of the members, and professing to act as the ~ 
president of the corporation, which consisted, as is shown by 
the evidence, of three members. It was objected that no posi- 
tive evidence was offered of a specific authority conferred on 
Gardner to contract-for machinery ; and that it did not necessa- 
rily result from his office as president. The judge instructed 
the jury, that the burden of proof was upon the plaintiff to prove 
that the president had authority to bind the company by his con- 
tracts for machinery ; that, in the absence of the records and 
books of the company, such authority might be proved by cir- 
cumstances ; that it would be sufficient to show either a previous 
authority,or a subsequent ratification by receiving, accepting 
and using the machinery so delivered by the plaintiff; and that 
there was evidence competent and proper for the consideration 
of the jury, from which they might infer that fact. If there was 
any evidence proper to go to the jury, we thik these instruc- 
tions were right, and sufficiently favorable to the defendants. 

Most of the considerations stated in the former case are appli- 
cable to this. The same presumptions arise, from the acts of 
the company, and the persons and members professing to act 
and holding themselves out as officers ; and from the unwarrant- 
able withholding of the books of the corporation, after notice to 
produce them. ‘The act of incorporation being shown, there 
was evidence tending to prove that the company went into op- 
eration, established a factory, and erected machinery ; that the 
plaintiff furnished machinery, which was afterwards found in their 
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factory ; that no evidence was shown of an authority, given to 
any other agent than the president, to order or procure machine- 
ry ; and that said Gardner, as such president, did in fact order 
it, and it was made and delivered in pursuance of such order. 
We are of opinion that this evidence was properly left to the 
jury ; that there was evidence to prove both previous authority 
and subsequent ratification ; and we can perceive no ground on 
which the verdict for the plaintiff, on this evidence, can be set 
aside. 

An objection was made, that instead of giving notice to the 
company to produce their books, the plaintiff should have issued 
a subpena duces tecum to the clerk of the company to bring 
them in. But we are of opinion that notice was rightly given to 
the defendants, and that a duces tecum would not have been the 
regular course. ‘The corporation have the legal custody and 
control of their records, and the clerk is their servant, and sub- 
ject to their orders. ‘The case cited in support of the objection, 
The King v. Stoke Golding, 1 Barn. & Ald. 173, furnishes no 
authority in support of it; but, as far as it goes, is an authority 
the other way. The appointment of an overseer was there to 
be proved by the instrument of appointment, or commission, 
given to him by the parish vestry, and not by a vote. And the 
ground, on which it was held that the overseer should have been 
called to produce the appointment, was, that the regular and pri- 
mary evidence of the appointment was in the custody of the 
overseer, and not of the respondent parish. Had it been other- 
wise, the notice to the respondent parish would have been suf- 
ficient. 

Judgment on the verdicts for the respective plaintiffs. 
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Where the owners of different mills on the same stream agreed to pay the severa suis 
subscribed by them, for the purpose of raising a reservoir for the use of their mills, 
it was held, that they thereby became liable to each other to contribute to the ex- 
penses necessarily incident thereto, including damages thereby caused by flowing 
others’ lands ; and that though one of the owners conveyed his right in his mill and 
in the reservoir, before judgment was recovered against the owners of the reservoir, 
by a land owner, for gross damages, yet he was liable to the other owners forehis 
proportion of the amount of such damages, according to his proprietary interest in 
the reservoir at the time of his subscription. 

And where, in such case, an owner of eight fifty-sixths of the reservoir, &c., subscrib- 
ed a sum which amounted to eight thirty-ninths of the whole subscription, it was 
held, that he was not thereby bound to pay more than eight fifty-sixths of the sub- 
sequent expenses necessarily incident to the raising of the reservoir. 

Since the statutes of the Commonwealth have authorized amendments by changing the 
parties to actions, a defendant must object, at the trial, toa misjoinder of plaintiffs, 
or he will be held to have waived the objection. 


Assumpsit for money paid. ‘There was also a count for 
interest. ‘The action was commenced on the 18th of Decem- 
ber 1837, by John C. Dodge, Jesse Carpenter, Samuel Car- 
penter, Abiathar A. Richardson, Albert Carpenter, Thomas 
Harkness, and Thomas J. Stead. : 

The case had been sent to an auditor, who rejected various 
items of the plaintiffs’ claim, and the only remaining question, 
as to the amount to which they were entitled, arose on two 
charges in their bill of particulars, as follows: . 


1834, Dec. 20. To paid your proportion of expenses for flowage, and cost - 
for raising of reservoir-dam in 1833 and 1834, on 8 feet, for 
8 thirty-ninth parts,at $37-69 per foot, . . . 301-52 
Interest on do. to Dec. 18, 1837, one year 
and four days, ‘ $ 18°29 


The auditor reported that the first of these charges was 
8-39ths of an account of $ 1469-63, paid to Samuel Carpenter 
by the Reservoir Company, of which the defendant was a mem- 
ber, and was claimed by the plaintiffs under the following agree- 
ment, which the defendant admitted that he signed: ‘* We, the 
undersigned, owners of the reservoir on Bungy River, agree to 
pay to such persons as may be authorized to receive it, the 
sums affixed to our respective names, for the purpose of raising 
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said reservoir six feet above its present height. Attleborough, 
September 12th 1853. 8. Carpenter, agent Mechanics’ Mfg. 
Co. $209. N. & J. C. Dodge, $297. Harkness & Stead, 
$176. George Wilkinson, $176.” 

As $176, the sum thus subscribed by the defendant (and 
which it was admitted that he had paid) was 8-39ths of the ag- 
gregate of the subscription, ($858,) the plaintiffs sought to re- 
cover of him the like proportion of the abovementioned account 
of $ 1469-63, to wit, $301°52. That account, as the auditor 
stated, was of moneys expended by the plaintiffs in paying dam- 
ages &c., caused by the flowing of lands in consequence of the 
raising of the reservoir, as mentioned in the aforesaid agree- 
ment. ‘The auditor further stated, in his report, that of the 
$ 1469-63, paid by the plaintiffs as aforesaid, ¢ 880-25 was paid 
to satisfy a judgment for gross damages, recovered at the Sep- 
tember term, 1836, of the court of common pleas in Bristol, 
by Jacob Briggs against John C. Dodge, Jesse Carpenter, Re- 
member Kent, Wellington Kent, Dwight Ingraham, Joseph 
Hawes, Nehemiah Dodge, ‘Thomas Harkness, Thomas J. Stead, 
and George Wilkinson, the defendant, on a complaint against 
them for flowing his lands by raising the aforesaid reservoir : 
And that $ 61-50 was paid to A. Cushman “‘ for legal services.” 
The auditor’s report concluded thus : 

_ The said reservoir is at the head of Bungy River, (so 
called) and was constructed for the benefit and use of persons 
owning mills on said river. The defendant, George Wilkinson, 
at the time’ of signing said agreement, was the owner of a mill 
called the Cove Mill, at the mouth of said river. t 

‘¢ ‘The defendant says, that the moneys expended as aforesaid 
were for the right to flow hereafter, and that he is not liable for 
any part thereof, because he did, on the 29th of October 1834, 
convey all his right to said reservoir to Christopher Rhodes and 
others, as appeared by the deed,” (which was produced before 
the auditor, and annexed to his report.) ‘* The defendant fur- 
ther says, that if he be liable for any thing, it is only 8 fifty-sixth 


_ parts and not 8 thirty-ninth parts ; because he says, that by a 


deed from the present plaintiffs to the defendant, dated July 
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29, 1833, they conveyed to him eight undivided fifty-sixth parts 
in a certain water privilege and the lands and real estate where 
the same lies ; which is the reservoir meant in the agreement.” 
(A. copy of this deed was annexed to the auditor’s report.) 

‘‘'The plaintiffs contend that the defendant is liable for § 
thirty-ninth parts of said amount of $ 1469-93, in consequence 
of the agreement aforesaid. 

‘¢ Tf the opinion of the court should be, that the defendant is 
liable for the whole claim of the plainuffs, namely, 8 thirty- 
ninth parts of $ 1469-93, he will then be indebted to the plain- 
tiffs in the sum of $ 301°52, on which interest should be cast 
from December 20, 1836. If he be liable for only 8 fifty-sixth - 
parts of said sum of $ 1469-93, then he is indebted to the plain- 
tiffs in the sum of $ 209-99, on which interest should be cast 
from December 20, 1836. If be be only liable on the Briggs’ 
judgment, and for 8 fifty-sixth parts, then he is indebted to the 
plaintiffs in the sum of $125-75, on which interest should be 
cast from Septembe: 27, 1836. If his liability on said judg- 
ment be 8 thirty-ninth parts thereof, then he is indebted to the 
plaintiffs in the sum of $ 180-56, on which interest should be 
cast from September 27, 1836.” 

At the trial, before Wilde J. it was admitted that the said 
account of Samuel Carpenter with the Reservoir Company, — 
which was produced by the plaintiffs, and was annexed to the audi- 
tor’s report, was a true account of moneys paid and received by 
him ; that the $61°50, paid to A. Cushman, was for services 
as counsel for the Reservoir Company, in cases relating to the 
flowing of land by the keeping up of the reservoir dam to the 
heighth to which it was raised in the fall of the year 1833, and 
in the spring and summer of the year of 1834, in pursuance of 
the aforesaid agreement of the 12th of September 1833 ; and 
that all the other sums, charged in said account of Samuel Car- 
penter against the Reservoir Company, were paid with reference 
to flowing which had been, or might hereafter be, occasioned by 
keeping up said dam to the height aforesaid ; and therefore 
it was, that the auditor in his report said, that ‘‘all the above 
payments appear to have been made in consequence of raising 
the reservoir aforesaid, and with reference thereto.”’ 
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Jonathan Bliss was called as a witness by the plaintiffs, and 
testified that Samuel Carpenter acted as agent for the company 
in the raising of the dam, which he believed was in 1832 or 
1833. The witness knew of said Carpenter’s paying or tender- 
ing money to Jacob Briggs, as agent for the Reservoir Com- 
pany. 

The Reservoir Company, at the time of the tender to Briggs, 
was composed of Samuel Carpenter, Jesse Carpenter, Albert 
Carpenter, Nehemiah and John C. Dodge, Harkness & Stead, 
Dwight Ingraham, Remember and Wellington Kent, Joseph 
Hawes, and, as witness had supposed, George Wilkinson ; but 
he did not know whether Wilkinson sold out before or after the 
tender ; but Carpenter was then agent for the Reservoir Com- 
pany, and so declared when he tendered the money to Briggs. 
The witness believed, but was not certain, that Abiathar A. 
Richardson was one of the Reservoir Company. 

Nathaniel C. Dana was called as a witness by the defend- 
ant, and testified that he became one of the proprietors of the 
Cove Mill estate, under the grantees of George Wilkinson, in 
November 1834. In the spring or summer of the year 1835, 
Carpenter gave the witness notice to meet the Reservoir Com- 
pany: He attended, and Carpenter and John C. Dodge were 
present. arly in the fall of the said year 1835, the witness 
had notice to attend a meeting of said company, on occasion of 
a reference relating to flowing by the dam of said company, and 
attended, but did not know what was done. On cross-examina- 
tion, he said he had not agreed to become answerable for flow- 
ing, and took no interest in it. 

A verdict was taken for the plaintiffs for $ 373-98, by con- 
sent, subject to the opinion of the whole court ; and if, upon 
the whole case, the court shall be of opinion that said plaintiffs 
are entitled to recover in this action, then the verdict is to be so 
amended that judgment may be entered for said plaintiffs for 
such sum, as, upon the whole case, they shall adjudge that the 
plaintiffs are entitled to recover: Otherwise, the said verdict is 
to be set aside and the plaintiffs are to become nonsuit. 

Battelle contended, for the defendant, that he ceased to be 
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liable for expenditures or damages on account of the reservoir, 
after his conveyance of all his interest therein, in October 1834, 
which was before the origin of any of the claims which are the 
subject of this suit: That if the plaintiffs and defendant were 
jointly liable, by virtue of the agreement of September 12th 
1833, and the expenses had been paid by the joint funds, then 
'N. Dodge ought to have joined as plaintiff: That at the time 
when the payments were made by Carpenter for the Reservoir 
Company, there were five members thereof who have not joined 
as plaintiffs in the: present action, as they should have done, if 
the plaintiff is liable to a joint action: ‘That if the defendant 
was liable, in consequence of the judgment of Briggs, the others, 
against whom it was recovered, did not, by paying it, acquire a 
right to a joint action against the defendant ; and besides — 
that judgment was rendered against five only of the seven plain- 
tiffs, who prosecute the present action, and against five other 
persons. Brand v. Boulcott, 3 Bos. & Pul. 235. Osborne 
v. Harper, 5 East, 225. Converse v. Symmes, 10 Mass. 377. 
Tom v. Goodrich, 2 Johns. 213. Bowman v. Blodgett, 2 
Met. 308. Doremus v. Selden, 19 Johns. 213. . 

Coffin, for the plaintiffs. 

Suaw, C. J. The exception of misjoinder of plaintiffs not 
having been made at the trial, we think it now comes too late. 
It is an exception which, if taken at the trial, might have been _ 
obviated by an amendment. ‘The ample power, now given to 
courts, to allow amendments without costs, renders this objec- 
tion comparatively unimportant, when it does not affect the 
merits of the case. When therefore any of the plaintiffs may 
recover, the exception of misjoinder should regularly be made 
at the trial. If not made then, it is waived. 

The court are of opinion, that the defendant was not bound 
by the express agreement, beyond the sum therein expressed ; 
which has been paid. Nor is that agreement. conclusive evi- 
dence of his equitable proportion of interest in the subject 
matter of the agreement. He may have agreed, and bound 
himself by his contract, to pay more money than his equal pro- 
portion of the specific sum given for the first cost. But so far 
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as he is liable, on an implied promise, for charges and expenses 
subsequently incurred in pursuance of his agreement, made be- 
fore he conveyed away his estate, we think he is liable for his 
just proportion thereof, according to his proprietary interest. 
By entering into the agreement to raise the reservoir, he became 
liable in equity to contribute to the expenses necessarily incident 
thereto ; and that personal liability was not discharged by after- 
wards conveying away the estate. 

Judgment for the plaintiffs, for $209-99, and interest frone 
December 20th 1836. 


Ricuarp CarriquE & another vs. Joun SipeEsottom & 
Trustees. 


Where one who is summoned as trustee, in the process of foreign attachment, has an- 
swered an interrogatory fully and intelligibly, the court will not require him to answer 
further, on his being asked to answer the interrogatory distinctly. 

And where a person, so summoned, discovers that he has, in his answer, stated a fact 
incorrectly, or in terms which would admit of an inference or implication not intend- 
ed by him, the court may allow him to make an additional answer, without further 
interrogatory, correcting or qualifying such supposed erroneous answer. 

§.,a laborer employed by a manufacturing corporation, drew this order on the clerk 
of the corporation, in March 1838: ‘‘ Please pay L. & A. my wages from month to 
month, as they become due, and what may now be due me from the corporation :”? 
The clerk accepted the order, for the corporation, and all the wages of S. were paid 
to L. & A. until October 1839: In November 1839, the corporation were sume 
moned as trustees of S., and L. & A. had knowledge of the process, but gave the 
corporation no notice that they had made any advances on the faith of the order, or 
that they claimed the money by virtue of it. Held, that this order did not, prima 
facie, constitute an assignment to L. & A. but only an authority to pay them ; and 
that the corporation were chargeable as trustees of S. 


Tue Bristol Print Works, a manufacturing company incor- 
porated by St. 1833, c. 45, were summoned as trustees of the 
privcipal defendant. ‘The writ was served on them, November 
9th 1839. On the 21st of December 1839, Charles Porter, 
clerk of said corporation, filed the following answer on oath : 
‘¢ ‘The said Sidebottom had been in the employment of the said 
Bristol Print Works from the Ist of October 1839, to the 9th 
of November 1839, and his wages at that time amounted to 
$ 47°62. Previous thereto, viz. March 27th 1838, the said 
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Sidebottom drew an order upon the said Porter, clerk of said 
Print Works, in these words: ‘ Please to pay Leonard & At- 
wood my wages from month to month, as they become due, and 
what may now be due me from the Bristol Print Works, and 
oblige yours, &c. John Sidebottom.’ ‘This order was accept- 
ed by said Porter, clerk of said Print Works, and for them ; 
and said Leonard & Atwood have had all that said Sidebottom 
had -earned in the employment of said Print Works, up to Oc- 
tober Ist 1839.” 

In answer to the second interrogatory, put by the plaintiffs, 
viz. ‘* how much money of said Sidebottom was in your hands, 
when said writ was served, which had not been paid over to 
said Leonard & Atwood,” the said Porter replied, that ‘‘ there 
was due to Sidebottom $ 47°62, at the time of the service of 
said writ upon said Print Works.” 

On the 24th of December 1839, said Porter subscribed and 
made oath to the following explanation of his answer to the 
above interrogatory: ‘In saying there was due to Sidebottom 
¢$ 47°62, at the time of the service of the plaintiffs’ writ upon 
said corporation, he intended and meant that his, the said Side- 
bottom’s wages, embraced by the order aforesaid, amounted to 
that sum.”? The plaintiffs objected, that said further statement 
ought not to be permitted to be made, as the examination of the 
trustees had been closed ona former day. But the court in 
which the suit was pending received the statement, and the 
plaintiffs thereupon proposed further interrogatories to said Por- 
ter, as follows : 

‘¢ Do you or do you not mean, that at the time of the service’ 
of the writ on you, the said sum of $47:62 was due from the 
Print Works to said Sidebottom for wages, or not?” ‘To this 
the answer was — ‘‘T mean, as I have before stated, that at the 
time of the service of the writ on said corporation, I had, in — 
their behalf, accepted an order drawn by said Sidebottom in 
favor of said Leonard & Atwood, to pay them the amount of 
his earnings while in the service of said corporation.” 

‘¢ Please to state distinctly how much money was in your 
hands at the time of the service of the writ on you, which has 
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been earned by said Sidebottom.”? Answer. ‘‘ Please recur 
to my disclosure before any interrogatory was propounded, and 
my answer to the second interrogatory, and the explanation 
foregoing.” 

The plaintiffs moved the court below to direct said Porter 
to answer the last interrogatory distinctly, and objected to the 
above answer as indistinct and improper ; but the court refused 
to direct him to answer more distinctly. Thereupon, the plain- 
tiffs proposed further interrogatories, from the answers to which 
it appeared, that said Leonard & Atwood knew of the pendency 
of the trustee process ; but it did not appear that they had given 
said Porter any notice that they had made advances to Side. 
bottom, in consequence of the acceptance of said order, or 
that they claimed that further payment should be made to them. 

Pratt, for the plaintiffs. 

A. Bassett § Holmes, for the trustees. 

Suaw, C. J. There was an objection on the part of the 
plaintiffs, that the trustees had failed to answer a pertinent ques- 
tion put by the plaintiffs, and that it was irregular to permit 
them to make an additional answer, after their answers to the 
interrogatories of the plaintiffs had been filed. 

In regard to the first, it appears to us that the trustees did an- 
swer fully, and that the question, which they declined to answer, 
and which was, to say the least, not very courteous in manner, 
merely demanded of the trustees to state distinctly, what they 
had fully stated before. 

In regard to the other point of practice, we think that it was 
not only competent, but entirely proper for the court, if the 
trustees discovered that they had stated a fact in the answer in- 
correctly, or in terms which would admit of an inference or im- 
plication not intended by them, to allow them to make an addi- 
tional answer, without further interrogatory, correcting or quali- 
fying the supposed erroneous answer. Hovey v. Crane, 12 
Pick. 167. 

But the court are of opinion, that the order drawn by Side- 
bottom, on Porter, the clerk of the company with whom he 
_was at work, requesting him to pay his wages to Leonard & At 
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wood from month to month, as they should become due, made 
a year and a half previous to the service of the trustee pro- 
cess, did not prima facie constitute an assignment to them. We 
do not put it upon the ground, that the acceptance made by 
Porter would not be deemed the act of the company, if, in other 
respects, it had the qualities of an assignment. But the cir- 
cumstance, that it was drawn on the clerk and not on the com- 
pany, concurs with the other circumstances to show that it was 
rather an authority to pay, than an assignment. 

It was not a draft for the payment of a sum of money cer- 
fain, or to be made certain afterwards. It was not drawn upon 
any fund existing, or to be created under any contract or obli- — 
gation. It was made long previously, with no consideration 
expressed or shown aliunde. It does not appear by the trus- 
tees’ answers, that Leonard & Atwood, although they knew of 
the service of the trustee process, gave any notice that they had 
made any advances on the faith of the order, or that they claim- 
ed the money by virtue of it. In all these respects, the case 
. differs wholly from that of Bourne v. Cabot, (post. re de- 
cided at the present term. 

The case of Willard v. Butler, 14 Pick. 550, cited for the 
trustees, has no bearing on this case. There the trustee was 
discharged, because there was no original contract on the part 
of the employer to pay the workman in money. On the con- 
trary, there was an express agreement to pay in orders ; so that 
no promise to pay money was implied by law. 

The corporation charged as trustees. 
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Timotuy E. Rosinson vs. Jonn H. Hatt & Trustees. 


If a debtor, who has been summoned as trustee of his creditor, pay him before he has 
any knowledge of the service of the trustee process, he cannot be held as trustee, al- 
though he suspected, when he made payment, that his creditor demanded it from an 
apprehension that a trustee process might be instituted. 

Where an entire contract is made for labor on a Jarge number of articles in the process 
of manufacture, to be paid for when finished, the owner cannot be held as trustee of 
the laborer, until the work is performed on all the articles. 


Dennis Everett and the firms of Milton W. Blackinton 
& Co., and Capron & Richardson, were summoned as trustees 
of Hall, the principal defendant. 

Herbert M. Draper, of the firm of Blackinton & Co., stated 
in his answer, that he was in the State of Maine at the time 
when, according to the officer’s return, service of this process 
was made on him by leaving a copy of the writ at his last and 
usual place of abode in Attleborough ; and that, on his return 
from Maine, he met said Hall in Boston, and, without any 
knowledge that a trustee process had been served upon him or 
his partner, Blackinton, or had been sued out, he, at Hall’s re- 
quest, settled with him, and paid him five dollars in cash, and 
gave him a negotiable note, in the name of the firm, for twenty- 
two dollars and some cents, in full of the amount due to him 
from the firm. 

To an interrogatory put by the plaintiff, said Draper made 
this answer: ‘‘ Sometime in the course of the conversation 
with Hall, | asked him if there was anything the matter. He 
said, ‘ask no questions.” He said nothing from which I could 
infer that there was any attachment or trustee process made or 
issued. I had no information, in any manner, in relation to any 
suit. My suspicion was, that Hall was apprehensive that some- 
thing might be done by some one. I did not consider it any 
reason why I should not settle with him. The first notice I 
had of the service of the process was when I returned home to 
Attleborough, the next day after the settlement.”’ 

The answers of Capron & Richardson stated, that they had 
contracted with Hall to run the enamel on about 100 dozen of 
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button plates, and had delivered to him 106 dozen plates for — 
that purpose. He was to run the enamel on them, and when 
they should be finished, the firm were to pay him a fair price 
for the work. ‘The work was put to him as one job. At the 
time of the service of the trustee process, Hall had put the 
enamel on 24 dozen of the plates and returned them, and had 
in his hands the remaining 82 dozen. He afterwards finished 
those plates, but refused to deliver them, unless the whole work 
should be paid for, and he was accordingly paid in full. 

The answer of Dennis Everett was similar to those of Ca- 
pron & Richardson, except that Hall had not been paid by him. 

Coffin, for the plaintiffs. ) 

Wilkinson, for the trustees. | 

Per Currtam. Upon these answers, the court are of opin- 
ion that the trustees must be discharged. 

The debt due from Blackinton & Co. was paid, bond fide, 
and without knowledge of the service of the trustee process. 
Rev. Sts. c. 109, § 5. Williams v. Marston, 3 Pick. 65. 
Wood v. Bodwell, 12 Pick. 268. ‘ 

As to the others, the contract was entire, and was not com- 
pleted ; and no pro rata wages were earned. At the time of 
the service of the writ, therefore, there was no subsisting debt 
from the trustees to the principal defendant, either due, or to 
become due and payable afterwards. 


Trustees discharged. 
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Wittram Smarty & others vs. Wituram A. F. Sproat & 
others. 


Where an insolvent debtor made an assignment, under St. 1836, c. 238, of all his 
property, which was insufficient to satisfy the debts of the creditors who had a right 
to become parties to the assignment, and the assignees, with the consent of all those 
creditors, reconveyed the property to the assignor, for the purpose of enabling him to 
make an adjustment with them ; it was held that the assignees could not be ‘charged, 
in the process of foreign attachment, as the trustees of one who became a creditor of 
the assignor after the assignment was made. 


Serre Facras, The defendants, having been summoned as 
trustees in an action brought by the plaintiffs against Charles 
Richmond, were defaulted. The execution, which thereupon 
issued, being returned unsatisfied, the plaintiffs brought this 
suit, and the defendants made their answer in substance as 
follows : 

On the 12th of April 1837, Samuel Crocker & Charles 
Richmond, partners in business, made an assignment to the de- 
fendants of all their partnership and individual property, in trust 
for their creditors, pursuant to St. 1836, c. 238. The debt, on 
which the plaintiffs recovered the judgment upon which this seire 
facias is brought, was contracted after said assignment was 
made, and could not have been proved under it. ‘The defend- 
ants, before they were summoned as trustees in the plaintiffs’ suit 
against Richmond, had reconveyed to Richmond, at different 
times, most of the property so as aforesaid assigned by him, for 
the purpose of enabling him to secure or pay his creditors who 
had become or had a right to become parties to said assignment. 
This reconveyance was made with the assent of all those credi- 
tors. After the defendants were summoned as trustees in the 
plaintiffs’ suit, they, for the same purpose, reconveyed to Rich- 
mond all the property, of every description, which he had as- 
signed to them, and which they had not previously reconveyed 
to him. ‘These reconveyances.were made with the full consent 
of said creditors of Richmond, and at their request in writing ; 
and they, in consideration thereof, discharged the defendants 
from all liability to them under the assignment. 
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All the property, conveyed in the said assignment, was not 
suflicient to pay the debts that existed, and were proveable un- 
der the assignment against said Richmond. 

Said Richmond, after said property was reconveyed to him, 
conveyed the same, in trust and otherwise, for the benefit of 
such creditors as did or might have become parties to the as- 
signment, and made compromises and settlements with some if 
not all of said creditors. | 

Al. Bassett §& Holmes, for the: plaintiffs. 

Colby, for the defendants. 

Suaw, C. J. The ‘plaintiffs brought their action against 
Charles Richmond and summoned the present defendants as 
his trustees. After judgment against the principal, default of 
the trustees, and execution returned unsatisfied, this writ of 
scire facias is brought to charge the trustees ; and the question 
arises on their answer. 

They answer, that on the 12th of April 1837, Messrs. Crock- 
er & Richmond made an assignment to W. A. F. Sproat, F. 
Baylies and G. A. Crocker, pursuant to St. 1836, c. 238. By 
force of this statute, the assignment was good and effectual 
against any attachment or execution to be made or levied after 
the assignment, notwithstanding the creditors had not accepted 
by becoming parties to it before the attachment. Shattuck v. 
Freeman, 1 Met. 10. In this respect the statute changed the 
law which was before in force on this subject. The property 
stood bound in the hands of the assignees, not only for the debts 
of all those who had become parties, but of all those creditors 
who might become parties before a final dividend. 

But the plaintiffs contend, that although the law may now be 
so, yet that if there be any surplus in the hands of the trustees, 
after retaining enough to pay all the debts of the assignor, that 
surplus is a sum due to the assignor and may be reached by a 
trustee process. 

It may be well doubted whether on such an attachment the 
assignee shall be obliged to state his entire account in a court of 
law, on each trustee suit, and at the instance of each attaching 
creditor, in order to show whether there is any surplus, instead 
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of rendering an account, once for all, as trustee, in a court of 
equity. But it is not necessary to decide this question, and the 
court have not placed the right of the trustees to be discharged 
on that ground, because it appears by their answers that there 
was no surplus in their hands. 

The assignees did not proceed to convert the property into 
money and make dividends to the creditors, in the usual form ; 
but they state, that by mutual consent of all parties interested, 
they did appropriate the property, from time to time, to the 
compromise, satisfaction and discharge of the debts of the as- 
signors. ‘lhe assignees, the debtors and the creditors, were the 
only persons who had the beneficial interest in the assigned 
property, and the power of disposal over it. Whether this 
would be a good execution of the trust, to all purposes, or not, 
we can have no doubt that it was perfectly good as against all 
those who assented. It proves that the property has been ap- 
propriated to the payment of the debts ; and what is more ma- 
terial to the present case, it proves that there was no surplus of 
property in the hands of the assignees, beyond what was_neces- 
sary to satisfy the debts of the creditors claiming under the as- 
signment, and therefore that there was no surplus, after satisfy- 
ing the purposes of the assignment, to be reached by the trustee 
process 

Defendants discharged. 


Witti1am Bourne vs. Evwarp Capsot. 


A. drew an order requesting B. to pay C. money, not exceeding a certain amount, out 
of any funds of A. that might come into B.’s hands: B. accepted, to pay out of 
any funds of A. that might come into his hands, after deducting all sums that might 
be due from A. to him. Before B. received the funds, a commission of insolvency 
issued against A. under St. 1838, c. 163, and B., after receiving them, insisted that 
he was bound to pay the balance, which was due to A., to his assignee: In a suit 
by C. against B. on his acceptance, it was held that the order was prima facie an 
assignment of the fund, and that, in the absence of evidence that it was without con- 
sideration, or was otherwise fraudulent, C. was entitled to recover, 


AssumpsirT on the following order and acceptance : “Boston, 
August 4, 1840. Mr. Edward Cabot. Sir, You are request- 
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ed to pay to Mr. William Bourne of Hanson a sum not exceed- 
ing $935, out of any funds you may have in your hands be- 
longing to me. Cummings Litchfield.”? ‘* Accepted to pay this 
order out of any funds that may come into my hands of the 
drawer, after deducting all sums that may be due and payable to 
me, and all Jegal charges. Aug. 4, 1840. Edwd. Cabot.” 

The plaintiff gave in evidence, at the trial before Wilde, J. 
the following papers: ‘‘ Boston, July 3d 1840. Reed. of 
Cummings Litchfield a bill of sale of a new brig built by him 
at Scituate, now in this port, as collateral security for a note of 
hand of this date for $2250 on demand with interest, being for 
money advanced by me on said vessel ; the said bill of sale to 
be cancelled when said note is paid, which is to be done, to- 
gether with any other charges which may accrue, when said brig 
is sold by Cabot & Frazer ; to whom she is consigned for sale. 
Edward Cabot.”? On this receipt, &c. was this indorsement : 
‘+ August 4, 1840. Edward Cabot’s acceptance of Cummings 
Litchfield’s order in favor of William Bourne, for $935, is 
charged upon and to be deducted from the sales of the new brig 
here mentioned, before said Cabot accounts for the proceeds of 
said vessel. Cummings Litchfield.” 

The brig was sold on the 18th of September 1840, and af- 
ter payment of advances and expenses, a balance of $ 936-93 
was found due from the defendant. ‘This balance was claimed 
by the plaintiff under the acceptance above set forth. 

The defendant relied upon a commission of insolvency which 
issued against Litchfield on the 17th of August 1640, under 
St. 1838, c. 163, and contended that by this statute, the bal- 
ance due from the defendant, upon the sale of the brig, was 
arrested in his hands, and that he was bound by law to pay it to 
 Litchfield’s assignee, who had demanded it, for distribution 
among all Litchfield’s creditors. 

The judge reserved the question, whether the plaintiff is en- 
titled to recover, for the consideration of the whole court. ‘The 
defendant to be defaulted, or the plaintiff to become nonsuit, as 
the court may direct. 

W. Baylies, for the plaintiff, cited Curtis v. Norris, 8 Pick 
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280. Clarke v. Adair, as stated in 4 T. R..343. Hall v. 
Marston, 17 Mass. 575. Drown v. Pawtucket Bank, 15 Pick. 
88. Gibson v. Cooke, 20 Pick. 15. Adams v. Robinson, 
1 Pick. 461. Crocker v. Whitney, 10 Mass. 316. Yeates v. 
Groves, 1 Ves. jr. 280. Bayley on Bills, (1st Amer. ed.) 
24, 25. 

Eddy & Coffin, for the defendant, cited Cooper v. Chitty, 
1 Bur. 20. Billon v. Hyde, 1 Ves. sen. 328. Vernon v. 
Hankey, 2'T. R. 113. Smith v. Milles,1 T R.481. Browne 
v. Coit, 1 McCord, 408. Story on Agency, 502,503. Cuzon 
v. Chadley, 3 Barn. & Cres. 591. Wharton v. Walker, 4 
Barn. & Cres. 163. 

Suaw, C. J. The court are of opinion, that the plaintiff is 
entitled to recover. ‘I'he order drawn by Litchfield in favor 
of the plaintiff, and accepted by the defendant, has most of the 
characteristics of a bill of exchange ; but being drawn on a par- 
ticular fund, and accepted conditionally, it is not, strictly speak- 
ing, a negotiable bill of exchange. But it has been held — 
probably in analogy to the case of a bill of exchange — that 
prima facie such an order is evidence of a consideration, with- 
out the words ‘‘ value received,” or other express evidence of 
consideration, so as to constitute it a good assignment. Adams 
v. Robinson, 1 Pick. 461. But being prima facie only, it is 
always competent to rebut the presumption of consideration by 
proof; in which case, such order should be construed to be an 
authority only, without interest in the payee, and so not an as- 
signment. If the assignee of Litchfield could show that the 
order was given without consideration, or was otherwise fraudu- 


lent against creditors, it would appear that no interest in the 


fund passed to the plaintiff by the order and acceptance, and the 
assignee would be entitled to the balance in the hands of the 
defendant, for the benefit of the creditors of Litchfield. But 
that is a fact to be agreed or found by a jury. 

It appears that long before the insolvency, the vessel in ques- 
tion had been conveyed, in due form, from Litchfield to Cabot, 
and the property in the vessel was thereby vested in the latter. 
The interest of Litchfield was only in the fund to arise from the 
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sale of the vessel, and secured by the agreement of July 3d . 
1840. This claim was a chose in action, a right to a sum of 
money, of uncertain amount at the time, but to be made certain 
afterwards. ‘lhe order of Litchfield on the defendant was a 
good assignment of the fund, pro tanto, to the plaintiff, and the 
express promise to the assignee, to pay him the balance when 
the vessel should be sold, constituted a legal contract ; and on 
the happening of the condition gave him a right to maintain an 
action in his own name. Mowry v. Todd,-12 Mass. 281. | 
Crocker v. Whitney, 10 Mass. 316. ‘The order was drawn 
and accepted, August 4th 1840, and the proceedings under the 

commission of insolvency took effect on the 17th of August of ~~ 
the same year. It follows that the right of the plaintiff, pro 
tanto, to the fund in the defendant’s hands, vested before Litch- 
field’s insolvency, and of course the same did not vest in his 
assignee, by the proceedings under the insolvent law. To this 
extent, therefore, the defendant is liable to the plaintiff, and not 
to the assignee. 


Defendant defaulted. 


Wetcome Howarp vs. JAMES AMES. 


A note was secured by a mortgage, which contained an authority to the mortgagee or 
his assigns to sell the mortgaged property and apply the proceeds to the payment 
of the note: The mortgage was assigned to L., who assigned it to H., and also in- ” 
dorsed the note to H. after it became due; the property was sold, under said au- 
thority, for a sum insufficient to pay the note, and H. brought an action against the 
mortgagor, on the note, to recover the balance thereof. Held, that it was a good 
defence, and that the defendant might give evidence, that L. was the real assignee 
of the note and mortgage, at the time of said sale, and that he fraudulently managed 
the sale, and sold the property for less than it was worth, in order to obtain an abe- 
solute title thereto under its true value ; and that if the sale had been made bond 


fide, the property would have sold for more than enough to pay the note. 


Ar the last May term at Plymouth, this case came on for 
trial before Wilde, J. whose report thereof was as follows : 

This was an action of assumpsit to recover about $700 on 
a note of hand for $4080°57, signed by the defendant, dated 
September Ist 1837, payable in three months from date to 
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Dan Wilmarth or order, with interest, and by said Wilmarth 
indorsed to. Cyrus Lothrop, and by said Lothrop indorsed to 
the plaintiff after it became due. At the time of the date of 
said note, a mortgage, with power of sale, was made by said 
Ames to said Wilmarth, of a large real estate, to secure the 
payment of said note. 

The plaintiff averred-that he, as assignee of said mortgage, 
had sold said estate under the power in said mortgage, and had 
credited on said note the proceeds of the sale beyond the ex- 
penses, and claimed as indorsee to recover in this action the 
balance due on said note. | 

The defence was, and, the defendant offered to prove, that 


_ said Howard was only a nominal party, prosecuting this action 


for the sole account and benefit of said Lothrop, and that said 
Lothrop was in' truth and fact the assignee of said mortgage and 
note, at the time of said sale of said estate under the trust in 
said deed, and that said Lothrop fraudulently and corruptly 
managed said sale, and sold the same much under its cash 
value ; that he so conducted and managed the sale, in order to 
obtain himself the absolute ownership of said estate much under 
its true cash value ; that he is now the actual owner of a large 
portion thereof; that if the sale of said estate had been con- 
ducted bond fide, it would have sold for cash for more than 
enough to pay said note and interest in full ; and that said estate 
was, at the time of the sale, and now is, of much greater value 
than the amount of said note and interest. And the defendant 
further offered to prove, that certain portions of said estate 
have been sold and transferred to innocent purchasers, so that 
the same has become irredeemable by him. | 

This evidence was rejected, subject to the opinion of the 
whole court as to its admissibility. A new trial to be ordered, 
if the evidence ought to have been received ; otherwise, the 
defendant to be defaulted. 

Beal, for the defendant. 

Eddy & Coffin, for the plaintiff. 
_ Saaw,C. J. Assumpsit by an indorsee against the promi- 
sor, to recover a balance alleged to be due on a promissory 
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note. ‘The note having been indorsed to the plaintiff after it 
became due, it is subject to the same legal or equitable defence, 
which might be made, if the suit were brought a the promisee 
or prior indorsee. 

It appears, that at the time when the note was given to Dan 
Wilmarth, it was accompanied by a mortgage, containing, in 
addition to the usual provisions of a mortgage, a power author- 
izing the mortgagee, or his assignee, to sell and dispose of the 
mortgaged property upon certain terms, and apply the proceeds 
to the payment of the note. Wilmarth indorsed the note and 
assigned, the mortgage to Cyrus Lothrop, who sold the property. 
The action is brought to recover the balance due on the note, 
after applying the whole of the proceeds of the sale of the prop- 
erty. | 

The defence was, and the defendant offered to prove, that 
said Howard, the plaintiff, was a nominal party, prosecuting 
this action for the use and benefit of Lothrop, who was in truth 
the assignee of the note and mortgage, at the time of the sale; 
that said Lothrop fraudulently and corruptly managed the sale, 
and sold the property under its value, in order to obtain a title 
to it himself at an under value ; and that if the sale had been 
made bond fide, the property would have sold for cash for more 
than enough to pay this note and all interest due upon it. | 

For the purpose of taking the opinion of the court upon the 
_ question whether such facts, if proved, would have constituted 
a good defence, the evidence was rejected, and the question 
comes before us in the same manner as if these facts had been 
proved. 

The general tendency of modern decisions has been, to allow 
matters to be given in evidence in defence, which constitute a 
substantial answer to the plaintiff’s action, which do not amount, 
technically, to payment or set-off, and where the defendant 
might have a cross action. ‘This is done to avoid cireuity of 
action. In Parish v. Stone, 14 Pick. 198, in an action on a 
promissory note, it was held that want of consideration or fail- 
ure of consideration might be given in evidence, as a defence 
pro tanto. In Harrington v. Stratton, 22 Pick. 510, in an 
action on a promissory note, given as the consideration for the 
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sale of a horse, it was held, on great deliberation, that fraud in 
the sale might be given in evidence in reduction of the damages, 
without rescinding the contract. ‘The same doctrine was rec- 
ognized in Perley v. Balch, 23 Pick. 283. 

Where property, real or personal, 1s conveyed by a debtor 
to his creditor, with a power to sell and dispose of it, and apply 
the proceeds to the payment of the debt, the creditor, in exe- 
cuting such power, becomes the trustee of the debtor, and is 
bound to act bona fide, and to adopt all reasonable modes of 
proceeding, in order to render the sale most beneficial to the 
debtor; like any other agent, factor, or trustee to sell. Like 


_other trustees, he cannot himself directly become the purchaser, 


or do the same thing through the agency of another. Downes 
v. Grazebrook, 3 Meriv. 200. ‘The specific property, in such 
a case, is appropriated to the payment of the specific debt, so 
that the money to be realized from the sale would operate, ipso 
facto, as payment of that debt, without any further act or agree- 
ment of the parties. If then an action is brought against the 
debtor for the balance of that specific debt, it seems to us that 
it is a good answer, to show that if the pledged property had 
been fairly managed, and properly sold, it would have been suf- 
ficient to pay the whole debt, and that there would have been 


no balance due ; and that this answer shall have its legal effect 


as a defence to an action by the creditor to whom such misman- 
agement is justly imputable, and to any other person, standing 
in his place. It shows that it is the plaintiff’s own fault that 
the debt is not fully paid. In Porter v. Blood, 5 Pick. 54, it 
was held by Parker, C. J. at Nisi Prius, and the decision was 
not called in question, that where personal property had been 
pledged as collateral security for a debt, with power to sell, it 
was the duty of the creditor to sell within reasonable time, and 
if he failed so to sell it, he should be held to account for the 
value of the property, at the rate at which it might have been 
sold, if sold when it should have been. The court are of 
Opinion that this evidence ought to have been admitted ; and 
that if the facts were proved as stated, the jury should be in- 
structed that they would make out a good defence. 
Verdict set aside, and a new trial ordered. 
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Joun Baker 2d. vs. Minot THayer & others. 


There is no provision in the revised statutes respecting costs in case of an application 
for a jury to reduce the damages estimated by the county commissioners upon the 
laying out of a town way. 

Where selectmen, without the authority of the town, apply for a jury to reduce damages 
estimated by the county commissioners upon the laying out of a town way, and a war- 
rant is thereupon issued to an officer, requiring him to summon a jury to hear and 
determine the matter of complaint, and he performs the service so required of him, 
he may maintain an action against the selectmen to recover therefor and for his dis 
bursements, 


Assumpsit to recover for services rendered and disburse- 
ments made by the plaintiff, as sheriff of this county, at the 
request of the defendants. The parties.submitted the case to 
the court upon the following statement of facts : ; 

On the 13th of September 1836, the county commissioners, 
upon the petition of C. White & others, laid out a town way in 
Braintree, over land of Benjamin V. French, and awarded to — 
him, as damages, the sum of $287. Thereupon, the defend- — 
ants, then being the selectmen of the town of Braintree, pre- 
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sented a petition to the said commissioners, setting forth that the 
damagés, so as aforesaid awarded, were unreasonably high, and 


-peaying that a jury might be summoned to estimate said French’s 


damages anew. Said commissioners afterwards ordered that a 


jury should be summoned, as prayed for by the defendants, and 


appointed the plaintiff to preside at the trial. A jury was sum- 
moned and empannelled, and returned a verdict awarding $ 285, 
as damages to said French for the cause abovementioned. ‘This 
verdict was accepted by the court of common pleas ; but the 


-court declined to pass any order as to costs. 


Before the defendants preferred their said petition for a jury, 
said C. White executed a bond to the defendants, conditioned 
to indemnify them against all charges and expenses on account 
of their said petition and the proceedings thereon. 

The defendants were not authorized by the town of Braintree 
to petition fora jury, nor has the town since sanctioned that 
proceeding, or had any action upon the matter. 

This case was argued at October term, 1840. 

Gourgas, for the plaintiff. 

Kingsbury, for the defendants. 

Dewey, J. The services, for which the plaintiff demands 
compensation in this action, were required of him in conse- 
quence of the order of the county commissioners, directing a 
jury to be summoned, to hear and determine upon the matter of 
the complaint of the selectmen of the town of Braintree, in re- 
lation to the damages allowed by the said commissioners to 
Benjamin V. French, for injury by him sustained in the location 
of a town way, by the commissioners, in pursuance of the pro- 
visions of the Rev. Sts. c. 24, § 71. The right to demand a 
jury, in such case, is given by $76 of the same cha;ter, to 
any party aggrieved ; and it is provided, that the jury shall have 
the same powers, and that the proceedings before them shall be 
conducted in the same manner, as is before provided in like 
case with respect to highways: And if such jury shall increase 
the damages, the damages and all charges shall be paid by the 
town ; otherwise, the charges which shall arise on-said applica- 
tion shall be paid by the applicant or person recognizing. 

VOL. lil. 21 
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The difficulties in the present case arise, Ist, from the fact : 
that the section of the statute just cited seems to contemplate 
an application for a jury, by a party desiring an increase of . 
damages, and makes no proper provision for costs in case of an 
application for a diminution of damages; and 2d, from the 
omission, in the statute, of any such general provision for the 
payment of all costs incurred in proceedings before juries in 
town ways, as exists in relation to highways or county roads ; 
which latter are, by Rev. Sts. c. 24, § 43, required to be pad, 
in the first instance, out of the county treasury, if not paid by 
the applicants for the jury. 

Although after much consideration this court, in the case. of 
Lanesborough v. County Commissioners of Berkshire, 22 Pick. 
278, decided that towns are entitled to a jury in cases where 
they are aggrieved by the laying out of a public highway by the 
county commissioners, yet, as to the amount of damages al- 
lowed to individuals in the location of such highways, the towns, 
in their municipal character, can have no interest, such damages — 
being by law wholly paid from the county treasury. 

The existing provisions of Rev. Sts. ¢e. 24, § 38, fully pro- 
vide for all cases of controverted questions as to damages as- 
sessed in laying out public highways ; as they require payment — 
of all costs, incurred in the calling out of a jury, to be made 
by the party applying for such jury, in case the damages assess- 
ed by the commissioners are not increased, as, from the nature 
of the case, the application would always be for an increase of 
damages —no party being interested to procure a diminution, — 
except the county, who have already fixed the damages at what 
they deem a reasonable and proper sum, through their own 
agents, the county commissioners. : 

So also the further provision for payment, originally, of all 
such costs from the county treasury, and then recurring to the 
party, upon whose application the proceedings were had, for re- 
payment of the same to the county treasury, whenever he was 
legally bound to pay the same, is an entirely just and suitable 
provision in the case of public highways ; as in such cases the 
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costs are properly chargeable on the one or the other of these 
parties. | 

Not so, however, in the case of town roads. ‘The county 
has no direct interest in the matter to be submitted to a jury ; 
and there seems to be no statute provision requiring the costs, 
accruing in such cases, to be paid originally from the county 
treasury ; the statute above referred to appearing to be inappli- 
cable to a case like the present, and adapted only to the case 
of an application for an increase of damages. 

This case was therefore one where the right to have a jury was 
given, but without any statute provision authorizing the payment 
of costs by the opposing party, in case the application was a 
successful one, and resulted in a diminution of damages. In 
such cases, the party may be remediless as to any remuneration 
for the costs and charges incident to a hearing before a jury. 
The present case is, in this respect, similar to that of the appii- 
cants for a jury to increase their damages for land taken for the 
Hampshire and Hampden Canal, where the party thus applying 
for a jury was held to be without remedy for his costs and ex- 
penditures in the proceedings before the jury, although he was 
the prevailing party, and his damages were increased. Hamp- 
shire §& Hampden Canal Company v. Ashley, 15 Pick. 496. 

But the sheriff is obliged to perform all official acts properly 
required of him by parties in interest, and is entitled to receive 
reasonable compensation for his services ; and in the absence 
of any statute provision directing the payment for the same, he 
must have the right to recover of his employer. ‘The appli- 
cants for the jury, in the present case, having the right to re- 
quire these services of the plaintiff, and the same having been 
performed at their instance and request, the necessary conse- 
quence is, that such applicants must be legally held for the 
payment of these expenses. 

Had the application for a jury and the further subsequent 
proceedings been authorized by the town of Braintree, and had 
the defendants acted merely as their legally constituted agents in 
this matter, the liability for the payment of the costs and charges 
incident to the hearing before the jury, would have properly 
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rested on the town; but, it being conceded that the defend- 
ants acted without any authority from the town, in making this 
application for a jury, they have made themselves personally 
liable to the plaintiff for the services rendered by him in this 
matter. ; ie) 


Defendants defaulted. 


WILuIAM Devor vs. THE ComMMONWEALTH. 


In an indictment on St. 1804, c. 143, § 4, charging the breaking and entering, in the 
night time, of a shop or office, and stealing therein, it was not necessary to aver that 
the shop or office was * not adjoining to or occupied with a dwellinghouse. ” 

It seems, notwithstanding the doubt expressed in 20 Pick. 363, tbat larceny in a shop, 
&c. in the night, and the breaking and entering of a shop, &c. in the night, with 
intent to steal, &c. are punishable by the Rev. Sts.c 126, although such shop, &c. 
be * adjoining to or occupied with a dwellinghouse.”’ 


Writ of error. The plaintiff in error was convicted at the 
December term, 1834, of the court of common pleas in this — 
county, of the crime of breaking and entering the office of the 
President, Directors and Company of the Bank of Norfolk, in 
the night time of the 6th of August 1834, and there stealing, 
taking and carrying away divers bank bills amounting together 
to the sum of $ 20,615, and divers pieces of silver coin amount- 
ing together to the sum of ¢ 2397-35 ; and was sentenced to suf- 
fer solitary imprisonment for the space of three days, and to 
confinement afterwards to hard labor during the term of twelve 
years, in the state prison. 

The error assigned was, ‘“that said judgment is defective and 
invalid by reason of the omission in the indictment of the al- 
legation, that the office therein mentioned was ‘not adjoining to 
or occupied with a dwellinghouse.’ ” | 

G. Bemis, for the plaintiff in error. : The sentence, in this 
case, being for twelve years, can be sustained, if at all, only on 
§ 4 of St. 1804, c. 143. But it is not warranted by that sec- 
tion, because the words ‘‘not adjoining to or occupied with a 
dwellinghouse,” constitute a material description of the crime. 
Commonwealth v. Tuck, 20 Pick. 356. St. 1839, ¢. 31. A 
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comparison of St. 1804, ch. 143, with the prior Sts. 1784, 
ec. 48, and c. 66, shows that the structure of the former was in- 
tentional-and not by oversight. 

It can hardly be pretended that the dekiobeninle as a descrip- 
tion of the offence, would be good, under St. 1804, c. 143, 
unless it were helped by the presumption arising from St. 1805, 
ce. 101, against burglary. Can it be aided by that statute? By 
§ 1 of that statute, ‘‘if any person, with intent to kill, &c. 
shall, in the night time, break and enter, or, having with such 
felonious intent entered, shall in the night time break a dwelling- 
house, any person then being lawfully: therein, and such offender 
being, at the time of such breaking or entering, armed with a 
dangerous weapon, or committing an assault, &c. every such 
person shall suffer the punishment of death.”” By St. 1804, c. 
143, § 4, ‘‘ if any person, in the night time, shall break and en- 
ter any shop, warehouse or office, not adjoining to or occupied 
with a dwellinghouse, or any ship &c. and shall there commi, 
a larceny, every such offender shall be punished by solitary 
imprisonment, &c. and by confinement afterwards to hard labor 
not exceeding 15 years.” 

Now to have the first of these statutes bear at all upon the 
second, and affect the indictment in question, it is obvious that 
there must be some necessary connexion between the offence 
of burglary and that of breaking and entering, in the night time, 
a shop not adjoining to a dwellinghouse ; such a connexion, 
that the charge of the latter will be considered a counterpart of 
the former. ‘That is—the shopbreaking must not only consti- 
tute a crime next in degree to burglary, but must be so far of 
the same nature, that some omission of the substantive charges 
necessary to the former would leave enough to describe the latter. 
Just as on the two statutes against robbery, the one being 
against robbery with a dangerous weapon, and the other against 
robbing, not being armed with a dangerous weapon, it would be 
sufficient to describe the latter by a mere omission of the ag- 
gravations of the former. So ona statute against stealing from 
the person with violence, or without violence, or against hav- 
.ng in possession more than 10 pieces of counterfeit coin, o1 
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less than 10 pieces: Even in regard to these, the case of Rex 


Vv. Marshall, 1 Mood. Cr. Cas. 158, leaves it doubtful whether 


the less offence is not to be described with the same particulari- 
ty as the greater. But plainly, if there be, in cases of this kind, 
an interval in gradation, or an interruption in connexion between 
the greater and the less offence, it is not enough to say of any 
indictment for the less offence, that it must be good because it 


is not for the greater. ‘I'hus if there were a statute against — 


stealing in a dwellinghouse in the night time, being armed, could 
it have any bearing on an indictment for stealing in a dwelling- 
house in the day time, simply ? 


Applying these remarks to the present case, it may be assert- _ 


ed that the statute against burglary (St. 1805, ec. 101,) can have 
no bearing upon it. It is true that to break and enter a shop, &c. 
adjoining a dwellinghouse, and so occupied with it as to make a 
part of the messuage, is burglary. But the statute against shop- 
breaking, (S¢. 1804, c. 143,) which is now in question, contains 
only the words ‘‘ not adjoining to or occupied with a dwell- 
inghouse.’? Between the two, therefore, the case of breaking, 
&c. a shop adjoining to and occupied with a dwellinghouse, but 
so occupied as not to make a part of the messuage, is left unpro- 
vided for. And as the indictment contains only the word 
‘ office,” it should be taken with the more favorable presump- 
tion, viz. that it adjoined a dwellinghouse. 

The distinction between ‘adjoining a dwellinghouse,” and 
‘¢making part of it,’ is so well settled, in the case of burglary, 
that the St. of 7 & 8 Geo. IV. c. 29, § 13, provides that ‘no 
building, although within the same curtilage with the dwelling- 
house, and occupied therewith, shall be deemed to be part of the 
dwellinghouse, for the purpose of burglary, unless there shall be 
a communication between such building and dwellinghouse, 
either immediate, or by means of a covered and inclosed pas- 
sage, leading from the one to the other.”? See Somerville’s 
case, 2 Lewin’s Crown Cases, 113. ‘That this statute is de- 
claratory of the common law, see Roscoe Crim. Ev. 326. 
2 East P. C. 494. 502. 

There is a further important difference between the Sts. of 
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1805, c. 101, and 1804, c. 143. One is against burglary nom- 
inatim, requiring only a felonious intent of any kind. The 
other is against shop-breaking, requiring the actual commission 
of a larceny ; and its title is, ‘an act providing for the punish- 
ment of the crimes of robbery and other larcenies, and for the 
prevention thereof.” In an indictment on the former statute, 
the technical word burglariter is indispensable. Can that be 
considered an indictment upon it, where the use of this term 
would not only be unnecessary, but improper also ° 

Austin, (Attorney General,) for the Commonwealth. When 
an indictment alleges that the prisoner broke and entered a shop, 
and omits to allege that it adjoined a dwellinghouse, it must be 
taken as equivalent to a positive averment that it did not. The 
fact of propinquity, not being alleged, must be taken not to 
exist. It is not in issue, and cannot be proved. See Davis’s 
Justice, (1st ed.) 443. 

This position, however, cannot be sustained, if there is no 
prohibition against breaking and entering a shop that does not 
adjoin a dwellinghouse ; because then, in. such case, it would 
be a constituent part of the crime that the locus was not a priv- 
ileged place, which might be broken and entered with impunity ; 
and the negative character of the place would be to be averred 
and proved affirmatively. The prisoner’s counsel so under- 
stands the statute, and argues that the higher offence is casus 
omissus. But it is submitted, in behalf of the Commonwealth, 
that the statute is to be construed as if the words thereof were 
thus : ‘* If any person, in the night time, shall break and enter 
any shop, although the same be not adjoining to or occupied 
with a dwellinghouse,” &c. There is reason for this. If the 
shop be so far adjoining to or occupied with the dwellinghouse, 
as to be part thereof, then to break and enter, &c. is burglary. 
If it be no part of the dwellinghouse, then, whether it ad- 
joins or be occupied with the dwellinghouse, or do not adjoin, 
and is not occupied with it, is of no consequence. ‘The do- 
mestic security of a sleeping family is not disturbed, because, in 
either case, it is not the domicil. 

The construction, thus suggested, is Se Aaa by St. 12 
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Anne, stat. 1, c. 7, § 1. See Crown Circuit Companion, (7th 
ed.) 447, note. ‘That statute and our St. 1804, c. 1438, are 
for one and the same purpose. In the St. of Anne, the words 
are, ‘‘ every person who shall feloniously steal, &c. in a dwel- 
linghouse or outhouse thereunto belonging, although such house 
or outhouse be not actually broken by such offenders, and al- 
though the owner of such goods, or any other person or persons, 
be not in such house or outhouse,” &c. ‘The meaning obvi- 
ously is, to make these circumstances of no consequence under 
that statute ; to punish the offender, whether he broke or did. 
not break the house, and whether the owner was or was not in 
the house. It would be a perversion of the plain meaning of 
our legislature, to hold that the breaking and stealing in a dwell- 
inghouse is not a felony, and that the stealing there, without 
breaking, is a felony. It would not be necessary to insert in an 
indictment on the St. of Anne, that the house was broken, or 
was not broken; because, although it was not broken, the of- 
fence is complete. A shop, &c. ‘‘ adjoining to or occupied 
with a dwellinghouse,”’ is a part of the dwellinghouse, within the 

meaning of St. 1805, c. 101. On this construction, all the 
offences against buildings are comprised in that statute, and St. 
1804, c. 143. 

But if the court come to the conclusion that the matter set 
forth in the indictment against the prisoner is not a statute of- 
fence, it must be deemed to have escaped the attention of the 
legislature by inadvertence. ‘The common law, in this particu- 
lar, remains unchanged. The St. of Anne formed a part of the 
common law of this Commonwealth; and this indictment is to 
be sustained at common law. See Rex v. Smith, 2 East P. C. 
497. The King v. Gibson, 1 Leach, (8d ed.) 396. | 

Suaw, C. J. The object of the present writ of error is to 
reverse a judgment rendered against the prisoner, at the court — 
of common pleas in this county, at the December term, 1834, 
It appears by the record of the judgment returned on this writ, 
that the prisoner was indicted, for having, at Roxbury, broken 
and entered in the night of August 6th 1834, ‘the office, there — 
situate, of the President, Directors, and Company of the Bank 
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of Norfolk,” and stolen therefrom bills and cash to the amount 
of about $23,000; and being convicted thereof, he was sen- 
tenced to twelve years’ imprisonment in the state prison. ‘The 
error assigned is, that it is not alleged in the indictment, that 
the office therein mentioned was ‘‘ not adjoining to or occupied 
with a dwellinghouse,” in the words of Sf. 1804, c. 143, § 4. 
This is the only error assigned, and the single question is, 
whether on this account the indictment was bad, and the judg- 
ment thereon erroneous and liable to be reversed. 

This being a judgment rendered in 1834, its validity must 
depend on the law as it stood at that time. Much reliance is 
placed, by the counsel for the prisoner, upon the remarks of the 
court in the case of Commonwealth v. Tuck, 20 Pick. 356. 
In the first place, it is to be remarked, that the opinion in that 
case referred to an indictment found for an offence committed 
after the revised statutes went into operation ; and the question 
therefore depended on the provisions of those statutes. If there 
was any real difference between them and the former statutes, 
as was argued in that case, it would afford little aid in the de- 
cision of the present. Buta more decisive answer to the ar- 
gument drawn from that case is, that though the question now 
presented, namely, whether in an indictment for shop-breaking 
in the night time, it was necessary in terms to describe it as 
**an office or shop not adjoining to or occupied with a dwelling- 
house,”’ was raised in the argument and somewhat discussed in 
the opinion, yet it was not embraced in the decision. On the 
contrary, the court avoided giving an opinion on that question, 
and the cause was decided on the ground, that it was compe- 
tent for the attorney general to enter a nolle prosequi as to the 
breaking and entering, and then the judgment would be good as 
a punishment for the larceny. 

But it is of importance, not so much for the decision of the 
present case, as to have a clear view of the provisions of these 
statutes, and to preserve uniformity in the adjudications upon 
them, to inquire whether there is any difference, in legal con- 
struction and effect, between the revised statutes on the subject, 
and the former statutes, and to ascertain what that difference is. 
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It would certainly not be surprising to find, that in bringing to- 
gether the whole body of the statute law into one code, under 
a new distribution and analysis, with the avowed purpose of 
correcting redundancies, deficiencies, and conflicting enact- 
ments, some provision in the existing laws may have been over- 
looked, omitted, or inadvertently changed. One such supposed 
omission (perhaps in consequence of the arguments and remarks 
in Commonwealth v. Tuck,) was corrected by St. 1839, c. 31. 
But as this was merely a declaratory act, useful and important 
to remove doubts, and make a plain and unquestionable provis- 
ion for the future, it can afford little aid in coming to a true 
construction of the previous statutes. The question, therefore, 
still recurs, upon the construction of St. 1804, c. 143, § 4. 

In Commonwealth v. Tuck, it was argued, that the above 
provision, designed to prohibit and punish shop-breaking in the 
night time, and actually stealing therefrom, was repealed, and 
not reénacted, by the revised statutes. It appears, on compar- 
ison, that it is not reénacted in terms, and the question is, 
whether it is so in legal effect. The St. of 1804, c. 143, § 4, 
is in these terms: ‘‘If any person, in the night time, shall break 
and enter any shop, warehouse, or office, not adjoining to or 
occupied with a dwellinghouse, &c., and shall there commit a 
larceny,” &c. The Rev. Sts. ce. 126, § 11, provide, that 
‘* every person, who shall break and enter, in the night time, — 
any office, shop, or warehouse, not adjoining to or oceudpied 
with a dwellinghouse, with intent to commit the crime of mur- 
der, rape, robbery, larceny, or any other felony,”? &c. It is 
obvious that the provision in the revised statutes, though short- 
er in words, is much more comprehensive, and embraces noc- 
turnal shop-breaking, with intent to commit any felony, and is 
not confined to larceny. But the more specific difference is, 
that whilst the former statute extended only to a case of noc- 
turnal shop-breaking and actual stealing, the latter includes a 
similar breaking with intent to steal. Does the latter include 
the former ; and may a case of breaking and actual stealing be 
indicted and punished under the revised statutes, which punish 
a similar breaking with mtent to steal? This point was some- 
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what considered in the case of Commonwealth v. Tuck, but it 
Was not necessary to decide it. A similar question has since 
been considered and decided in Commonwealth v. Hope, 22 
Pick. 1. The question there was, substantially, whether one 
charged with breaking and entering a dwellinghouse in the day 
time, and actually stealing therefrom, could be rightly <onvicted 
and punished under Rev. Sts. c. 126, § 13, for such breaking 
with intent to steal; and it was held that such conviction was 
right. ‘he decision was founded on the well known and estab- 
lished practice in the analogous case of burglary ; where, al- 
though the crime consists in breaking and entering a dwelling- 
house in the night time, with an intent to steal or commit other 
felony, and though it is sufficient to aver such felonious intent 
- in the indictment, yet the general practice is, when the fact will 
_ warrant it, to allege such breaking, &c., and actual stealing. 
It was held that such indictment was not bad for duplicity, and 
that a conviction for the burglary would be a bar to another 
prosecution for the larceny so charged. It is conceded, as a 
general rule, that two distinct offences cannot be charged in the 
same indictment ; but this rule is subject to exceptions, one of 
which is, where the same combination of facts will bring a case 
within different penal provisions. Such is the case of burglary, 
accompanied with actual larceny. One. reason assigned in 2 
East P. C. 520, note, is, that the actual commission of larceny 
is so strong presumptive evidence of the intent, that the law 
adopts it as an equivalent to a charge of the intent.* And if 
_ the person is not liable to another prosecution for the larceny 
thus charged, he cannot be injured by such mode of framing 
the indictment. ‘The larceny may be considered as included in 
the higher offence. 

Taking this point to be well established, it follows, that under 
the Rev. Sts. ce. 126, § 11, making it a crime to break and en- 
ter a shop in the night time with intent to steal, it would be a 
good indictment to allege, that the party charged did so break 


* See also Crown Circuit Companion, (7th ed.) 232, 233. Commonwealth v 
Brown, 3 Rawle, 207,211. The State v. Jesse, 3 Dev. & Bat. 108. 
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and enter, and actually steal ; and that, upon proof of the same 
facts, he may be convicted, and sentenced under the 13th sec- 
tion. If this is a correct view, it will appear that the differ- 
ence between the revised statutes and the St. of 1804, con- 
formably to the general course of proceedings in framing them, 
consists in rendering them more precise, exact and comprehen- 
sive, and in bringing together, in one section, all those cases 
which can be includeg without occasioning confusion or per- 
plexity. It will also result, that the 4th section of Si. 1804, 
c. 143, to punish breaking and entering a shop, and actually 
stealing therefrom, is not omitted, but is reénacted by Rev. Sts. 
c. 126, § 11, under the clause punishing such nocturnal break- - 
ing and entry, with intent to steal, and including all other cases 
of similar breaking and entering, with intent to commit any 
other felony; and that any indictment and conviction for this 
combined offence, which would have been good under the form- 
er statute, if in other respects right, will be valid under the re- 
vised statutes. 

We are then brought back to the question, whether the omis- 
sion of the averment, in the indictment now before us, in de- 
scribing the office of the President, Directors, and Company of 
the Bank of Norfolk, that it was not adjoining to or occupied 
with a dwellinghouse, was such a fatal defect as rendered the 
‘judgment erroneous and void. It is contended, that these words 
constitute a necessary ingredient, and an essential part of the 
description of the crime, and that without them the averments 
may all be true, and yet the party charged be guilty of no pun- 
ishable crime. 'This depends upon another question, as inti- 
mated in the -opinion in Commonwealth v. Tuck; namely, 
whether, as the law then stood, the breaking and entering, in 
the night time, of a shop adjoining to or occupied with a dwell- 
inghouse, with a felonious intent, was or was not punishable by 
law. If this was nat so, it was, certainly a singular omission, 
and must have been an inadvertent one. 

We are to construe the words of a statute, as they were un- 
derstood and intended by the legislature who passed it ; and we 
are to gather such meaning and intent from the language used, 


NOVEMBER TERM 1841. 325 


Devoe v. Commonwealth. 


taken in connexion with all the other provisions of the same 
statute, and of all previous statutes in part materia, and the 
known use of language as applied to the same subject matter. 

The act against burglary which was in force when St. 1804, 
c. 143, was passed, was St. 1784, c. 483; and that against 
breaking up a dwellinghouse in the day time, shop-breaking with 
felonious intent in the night time, and kindred offences, was St. 
1784, c. 66, § 8. 

The St. of 1784, c. 48, against burglary, was very short, and 
provided that if any person should, in the night time, burglarious- 
ly break and enter any dwellinghouse with intent to kill, rob, 
steal, or commit any other felony, he should, on conviction, suf- 
fer the pains of death. In this short act, it will be perceived 
that the legislature give no definitions or descriptions whatever ; 
no intimation, even, of what shall be deemed a dwellinghouse, 
or what shall be considered breaking or entering, or night time. 
To ascertain the meaning of these terms, and apply them to 
particular cases, with all the limitations and qualifications which 
belonged to them, the legislature referred, as most other cases 

_ of like kind do refer, to the common law. Even in cases of 

_ murder and rape, although the statute declares the penalty, it 
tacitly refers to the common law, to determine what acts con- 

_ stitute these offences respectively, and to determine whether any 
particular case is within it. . 

By the common law, every house for the dwelling and habita- 
tion of man is taken to be a mansion house, wherein burglary 
may be committed. 2 East P. C. 491. The mansion house 

| not only includes the dwellinghouse, but also the outhouses, 
such as barns, stables, cow-houses, dairyhouses, and the like, 
if they be parcel of the messuage, though they be not under the 
same roof, or joining contiguous to it. 2 Kast P. C. 492. 
Any outhouses, within the curtilage or same common fence as 
the mansion itself, must be considered as parcel of the mansion. 
But no distant barn, warehouse, or the like, is under the same 

_~ privilege, nor indeed any outhouse, however near, if it be not 
parcel of the messuage. But if the outhouses be adjoining the 

_ dwellinghouse, and occupied as parcel thereof, though there be 
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no common enclosure or curtilage, they may still be considered | 
as parts of the mansion. 2 East P. C. 493. 

The other statute above cited, 1784, ¢. 66, § 8, provided a 
punishment for the breaking up of any dwellinghouse in the day — 


time, or entering any dwellinghouse in the night time, or break- 


ing any warehouse, shop, or other building, by night or by day 
The same remark may be applied to this, as to ¢. 48, that it 
refers wholly to the common law to determine what is a dwell- 
inghouse, and what a shop, or other building. Both of these 
statutes were in force when the act in question (St. 1804, 
c. 143,) was passed, and must be presumed to have been in the — 
mind of the legislature. 

If then we take the statute against burglary, as it then exist- ] 
ed, and consider the term ‘‘ dwellinghouse,” according to its 
legal effect as determined by the rules of the common law, it — 
prohibited, under the same penalty, the breaking and entering — 
of any dwellinghouse, or shop, or other building, so within the — 
curtilage or common enclosure, or so adjoining to or occupied — 
with the dwellinghouse, as to constitute parcel of it. If we © 
can justly infer, that the legislature intended, by the use of 
the words ‘not adjoining,” &c. to include all buildings, the — 
breaking and entering of which would not amount to burglary, | 
it would reconcile the different provisions, and avoid the im- 
probable supposition, that the legislature intended to visit, with 
a severe punishment, the breaking of buildings not adjoining — 
dwellinghouses, leaving unpunished, or wholly overlooking, the — 
case of breaking buildings adjoining to or occupied with a dwell- — 


€ 


inghouse. And the court are of opinion, that the legislature, by 


‘a shop, warehouse, or office, not adjoining to or occupied — 
with a dwellinghouse,” intended to designate all shops and out- 
houses, which were not so adjoining and occupied as to be part — 
and parcel of the mansion house ; and considering that if a shop, 


&c. were adjoining to or occupied with a dwellinghouse, it — 
would be deemed parcel of it, and then breaking and entering 
it would be liable to be charged and punished as the higher -— 


crime of capital burglary. The words ‘‘ adjoining to or occu- 4 
pied with,”’ are to be taken in connexion, and tend to explain — 


ee 


“ 
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each other. They mean something more than adjacent or con- 
tiguous, which they might be if there were a solid wall be- 
tween, or were in another occupation. ‘They are words well 
calculated to bring the case within the common law description 
of burglary, before cited from 2 East. P. C. 492; viz. outhouses, 
adjoining to the dwellinghouse, and occupied as part thereof. 
Supposing this to be the true construction of the statute, then 
the case is brought within the scope of a well established rule, 
which is, that where there are several species of the same gen- 
eral crime, with more or fewer circumstances of aggravation, 
and subject toa gradation of punishments, it is not necessary, 
in the indictment, to negative those circumstances which would 
render it more aggravated. As in the case of larcenies with 
various aggravations, from the most simple upwards ; as larceny 
from the person, larceny in a dwellinghouse, by putting in fear, 
and the like. It is not necessary, in charging simple larceny, to 
negative the aggravating circumstances. And so of burglary, 
under Sf. 1805, c. 101, aggravated by being armed, arming in 
the house, assaulting any person, &c. [Hf it is intended to 
charge the mitigated offence, it is sufficient to charge those 
facts which constitute the crime, simply omitting the circum- 
stances which, by the statute, would aggravate the offence and 
increase the punishment. In such cases, the words in the stat- 
ute, ** without being armed,’’ &c. are not so much designed to 
constitute a description of the offence, as to show that it is in- 


tended to distinguish it from a higher grade of offences, within 


which it would fall, if these aggravating circumstances existed. 
This rule was considered and settled, and its limitations explain- 
ed, in a very recent case. Commonwealth v. Squire, 1 Met. 
258. In that case, it was held, that in charging a mitigated 
offence of arson, on one section of Rev. Sts. c. 126, it was 
not necessary to allege that the case was other than those mep- 
tioned in a prior section, although the section, on which the in 
dictment was founded, described the cases therein mentioned, 
as other than those of a more heinous and aggravated sharacter 
mentioned in the former section. 

On these grounds, the court are of opinion, that this indict 
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ment was not defective and invalid, by reason of not alleging 


that the office therein mentioned was not adjoining to or occu- 


pied with a dwellinghouse, and that the judgment was not erro- 
neous. 


Judgment affirmed. 


CoMMONWEALTH vs.-JOHN Loup. 


A prior conviction by judgment before a justice of the peace, and a performance of the 
sentence pursuant to the judgment, constitute a bar to an indictment for the same of- 
fence, although the complaint, on which the justice proceeded, was so defective that 
his judgment might have been reversed for error. 


Tue defendant was tried in the court of common pleas, be- 
fore Warren, J. on an indictment found at April term 1841, 
charging him with feloniously stealing, &c. certain lumber. Af- 
ter the testimony against him had been introduced, and the 
judge had instructed the jury, that the testimony, if believed by 
them, proved a larceny, the defendant proposed to prove a 
prior conviction of the same offence, as a bar to this indict- 
ment ; and offered, for that purpose, a record of certain pro- 
ceedings before a justice of the peace in and for this county. 
On inspecting that-record, it appeared that L. H. Loud, in 
January 1841, presented a complaint to said justice, in which 
he alleged that on the 10th of August 1840, certain lumber 
[admitted to be the same that was described in the indictment] 
was feloniously taken, stolen and carried away, and that the 
complainant had probable cause to suspect, and did suspect, that 
the defendant did feloniously take, steal and carry away the 
same ; that the said justice thereupon issued a warrant against 
the defendant, on which the defendant was carried before the 
justice and arraigned ; that the defendant pleaded that he was 
not guilty, and that, after a full hearing, the justice found him 
guilty and imposed on him a fine of ten dollars, with costs of 
prosecution. 

It was proved or admitted that the defendant paid the said 
fine and costs. — 


—— eS 
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The judge ruled, that said proceedings did not constitute a 
. bar to this prosecution, and the jury found the defendant guilty. 
To this ruling the defendant excepted. 

Hallett § Kingsbury, for the defendant. 

Alustin, (Attorney General,) for the Commonwealth. 

Putnam, J. This case comes before us on exceptions to 
the ruling of the court of common pleas, and we decide it on 
the last which appears to be made, namely, that the defendant 
offered to prove the record and proceedings of a prior convic- 
tion for the same offence, before a justice of the peace, as a 
bar, but that the court ruled that the same did not constitute a 
bar to this prosecution. And the attorney general admits that 
this case is to be taken and considered by the court, as if that 
plea had been formally made with proper averments ; that the 
larceny of which the defendant was convicted was of the same 
property for the stealing of which he has been again indicted 
and convicted ; and that the defendant submitted to the former 
judgment, and performed the sentence. But it is contended for 
the Commonwealth, that the supposed former conviction was 
not only erroneous, but was merely void. 

In the case of Commonwealth v. Phillips, 16 Pick. 211, it 
was held, that a conviction, on a complaint in similar form to 
that which was used in the case at bar, was erroneous ; and the 
judgment was arrested. ‘The defendant excepted to that judg 
ment, as he well might. [But in the case at bar, the defendant 
waived any exception to the judgment, complaint, proceedings, 
or sentence ; and he has performed the sentence. 

The Commonwealth now desire to have those proceedings 
held for nothing, so that, by an indictment in technical and legal 
form, the defendant may be again tried and punished for the 
same offence of which he has been informally convicted. We 
cannot think that those proceedings before the magistrate were 
merely void. On the contrary, it is reasonable to believe, that 
the complainant intended to prosecute for a larceny. ‘The de- 
fendant understood it so, and so did the magistrate. Now the 
judgment that the defendant was guilty, although upon proceed- 
ings which were erroneous, is good until the same be reversed. 

VOL. III. 22 
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This rule of criminal law is well settled. It was the right and ~ 


privilege of the defendant to bring a writ of error, and reverse 
that judgment ; which writ would have been sustained by the 
case before cited of Commonwealth v. Phillips; but he might 
well waive the error and submit to and perform the judgment 
and sentence, without dauger of being subjected to another con- 
viction and punishment for the same offence. Vauwa’s case, 4 
Co. 45. 2 Hale P. C. 251. 2 Hawk. c. 36, § 10, et seq. 
1 Stark. Crim. Pl. (2d ed.) 329, 330. 

The evidence which was offered, we think, constituted a 
good defence to the indictment. The bill of exceptions is sus- 
tained. ‘Therefore the verdict should be set aside, and the de- 
fendant should go thereof discharged, without day. 


CoMMONWEALTH vs. JAMES R. BECKLEY. 


Where an indictment alleges an assault on A. B., a deputy sheriff, and an obstructing 
of him in the performance of his duties as such deputy, proof that the person, on 
whom the assault was committed, was commissioned as a deputy sheriff by the name 
of A. B. junior, is not a variance from the allegation. It is sufficient, if it be prov- 
ed that the person named in the indictment and in the commission is the same ; and 
after verdict against the defendant, it must be presumed that it was so proved. 


Tue indictment against the defendant alleged, that he and 
others committed an assault and battery upon ‘Thomas Adams, 
one of the deputies of the sheriff of this county, when in the 
due atid lawful exercise and discharge of the duties of his said 
office, and hindered and obstructed him in the due performance 
of those duties. 

At the trial in the court of common pleas, before Warren, 
J. ‘*it appeared that the person, upon whom the assault was 
committed, was commissioned as a deputy sheriff, by the name 
of ‘Thomas Adams junior. ‘The defendant contended, that 
there was a fatal variance between the allegation in the indict 
ment and the proof, in this particular ; but the judge ruled oth- 
erwise, and a verdict was returned against the defendant.” To 
this ruling the defendant alleged exceptions. 

Hallett & Kingsbury, for the defendant. 

Austin, (Attorney General,) for the Commonwealth. 
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Wipe, J. The defendant and others are charged in the 
indictment with an assault and battery on ‘Thomas Adams, a 
deputy sheriff. At the trial in the court of common pleas, it 
appeared that the person, upon whom the assault and battery 
were committed, was commissioned as a deputy sheriff, by the 
name and addition of ‘homas Adams junior. And thereupon 
the defendant’s counsel objected to the proof, on the ground of 
its variance from the allegation in the indictment. This objec- 
tion was overruled, and, as we think, rightly. ‘To support the 
indictment, it must have been proved that the person named 
therein, and in the commission, was one and the same person ; 
and after verdict it must be presumed that it was so proved. 

The defendant’s counsel rely on the decision in Boyden v. 
Hastings, 17 Pick. 200. But the cases differ. There the 
plaintiff undertook to describe the record of a judgment, and 
did not describe it correctly. Not so in the present case. ‘The 
indictment does not allege by what name and addition Adams 
was commissioned as deputy sheriff. ‘There is, therefore, no 
error of description. In the former case, there was a mistake 
in the declaration. It was a question as to the pleadings. In 
the present case, it is merely a question of proof. Suppose an 
action is brought in the name of A. B., and there is a special 
declaration on a promissory note, as payable to him, and a note 
is offered. in evidence, payable to A. B. junior; that would be 
a variance, which could not be cured by proof that the note 
was given to him, by the name of A. B. junior, but he must 
amend his declaration, as* was done in Boyden v. Hastings. 
But suppose, in the like case, such a note is offered in evidence 
in an action for money had and received ; then the plaintiff may 
prove that the note was given to A. B. by the name and addi- 
tion of A. B. junior; which is alike in principle to the present 
case 

Exceptions overruled. 
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Presipent, Directors, &c. or THE ORIENTAL BANK v8. 
Tuomas Haskins. 


Where a paper containing an agreement had become of no importance to the parties, 
by reason of a new agreement between them respecting the same subject matter, and 
had been giveu up to the promisor, it was held, that upon his making affidavit that 
he had searched diligently for it, but could not find it, and that he supposed it had 
been destroyed, he might give parol evidence of its contents. Such case does not 
come within the rule, (if it be a rule,) that a party cannot give evidence of the con- 
tents of a paper sworn by him to be lost or destroyed, without so accounting for its 
loss or destruction as to repel all inference of a fraudulent design in its destruction. 

A secret trust, inconsistent with the terms of a conveyance made by a debtor of his real 
estate, is evidence that the conveyance is fraudulent against his creditors, if it be 
not satisfactorily accounted for ; but it is not fraud per se, nor conclusive evidence 
of fraud. 

A conveyance of real estate, originally fraudulent against creditors, may be purged of 
the fraud by matter ex post facto, whereby the fraudulent intent is abandoned and 
the conveyance confirmed for a good and adequate consideration, bond fide. There 
is no distinction, in this respect, between conveyances originally fraudulent against 
creditors, and fraudulent against subsequent purchasers ; both are voidable only, and 
not absolutely void. 


Writ of entry to recover a parcel of land in Roxbury 
Trial before Wilde, J. who made the following report of the 
case : 

The demandants claimed under a levy of an execution against 
John Haskins, made on the 19th of February 1840, the estate 
having been attached by them on the 20th of June 1838. The 
tenant claimed under a deed from said John Haskins, dated 
September 9th, and recorded September 22d 1835. The de- 
mandants sought to impeach this deed as fraudulent against 
creditors. ‘l’o prove the fraud, they called John Haskins, the 
grantor, who testified that he conveyed the demanded premises 
to his father, the tenant, as collateral security for debts due to 
him, liabilities incurred by him, and sums which said John might 
thereafter owe him, and liabilities which the tenant might there- 
after incur for said John; and not to delay, hinder, or defraud 
creditors, or in any manner to put the same beyond their reach : 
That the tenant gave him back a paper, declaring the terms on 
which he had received the conveyance, and that he was to re- 
convey the land upon payment and full indemnity: That on 
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the 9th of March 1838, the said John settled his account with 
the tenant, and was found justly indebted to him, for sums then 
advanced and paid, $15,638, and gave his negotiable note, 
which he called a memorandum of the amount due from him. to 
the tenant, and which he said was not written for negotiable 
paper, dated March Ist 1838, on demand, with interest ; and 
that no part of the value of the land was deducted from the 
amount of this note; and that it was agreed between him and 
the tenant, at the time of this settlement, that the witness should 
thereafter cease to have any legal or equitable interest in the 
land, and that the same should thereafter belong absolutely to 
the tenant: That there was a friendly understanding between 
him and the tenant, that if, contrary to their expectations, (both 
then believing the land not to be worth half the debt, and that 
no surplus could remain,) the land should rise in value, so 
as to produce, on sale, more than the amount of said note and 
interest, the tenant was to give to the witness the benefit of such 
surplus, upon such sale: ‘That at this settlement, nothing was 
said about the paper given back by the tenant when he took his 
deed on the 9th of September 1835 ; the witness declaring that 
he had forgotten the paper at that time: ‘That the paper was 
then in Roxbury, and the said settlement was made in Boston ; 
and that it would have been given up, if it had been recollected : 
That in the autumn of 1839, the witness, having been absent 
for a time, returned to Roxbury, and accidentally found the 
paper in an old pocketbook, and thinking the tenant ought to 
have it, pursuant to the terms of the settlement of March 18388, 
gave it up to him, and had never seen it since. 

The tenant thereupon made affidavit, that he had made dili- 
gent search for said paper, and could not find it, and that he 
supposed it was destroyed. 

The demandants objected to oral evidence of the contents of 
said paper, but the objection was overruled ; and the witness 
then testified, that the paper contained an agreement on the part 
of the tenant to reconvey to him the premises when he should 
pay all he owed or might thereafter owe the tenant, and all sums 
for which the tenant then was or might thereafter become liable 
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on account of the witness: ‘That at the time of making said 
conveyance and said paper, the witness owed the tenant $ 3793, 
and the tenant was then legally liable for the witness to the 
amount of $7024 ; and that it was expected the witness would 
have more money of him, and that he would incur further lia- 
bilities on account of the witness. 

This witness, and others also, testified that the land in ques- 
tion, subject to prior legal incumbrances, was not then, and is 
not now, worth half the amount of the sums which he testified 
that he owed to the tenant. 

The jury were instructed, that the paper given back by the 
tenant, September 9th 1835, was only evidence of fraud, but 
not conclusive evidence, and that it was for them to determine, 
upon the testimony of John Haskins, and all the evidence in 
the case, whether the deed was made bond fide, or with an in- 
tent to delay, hinder, or defraud creditors ; and that the burden 
of proof was on the tenant, after the existence of said paper 
was proved. ey 

The jury were further instructed, that if they should be of 
Opinion that the deed was originally fraudulent as against credi- 
tors, yet if they believed the testimony of said John Haskins, 
as to what took place in March 1838, before the original at- 
tachment of the land by the demandants ; and if they should be 
of opinion — giving due effect to the fact, that the said paper 
signed by the tenant was not given up at the time of the adjust- 
ment — that there was then no actual intention to delay, hin- 
der, or defraud creditors, but that the transactions were bond 
fide and fair at the time of said settlement — what then took 
place would purge any supposed fraud in the deed, and the 
title of the tenant would be valid. 

The jury found a verdict for the tenant, and the demandarts 
moved for a new trial. Verdict to be set aside, and a new trial 
granted, if either of the foregoing rulings or instructions was 
incorrect in point of law ; otherwise, judgment to be rendered 
on the verdict. 

B. R. Curtis & Clarke, for the demandants. Oral evidence 
of the paper was not admissible, under the circumstances of the 
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ease. Such evidence cannot be received unless the loss or 
destruction of the paper is so accounted for as to rebut the in- 
ference of a fraudulent design in destroying it.. Blade v. No- 
land, 12 Wend. 173. 

The secret trust rendered the deed fraudulent per se, and ab- 
solutely void against the grantor’s creditors. WN. E. Marine 
Ins. Co. v. Chandler, 16 Mass. 279. Fairbanks v. Metcalf, 
8 Mass. 238. ‘The law implies fraud, where the necessary ten- 
dency of the conveyance is to defraud creditors. 2 Kent Com. 
(3d. ed.) 521. Gregory v. Perkins, 4 Dev. 50. Sherwood 
v. Marwick, 5 Greenl. 295. Marden v. Babcock, 2 Met. 104. 
Smith v. Lane, 3 Pick. 205. ‘l'o entitle the demandants to 
impeach the deed, it is not necessary to show that the grantor 
was insolvent when he made it; it is sufficient to show that he 
was deeply indebted. Parkman v. Welch, 19 Pick. 231. 

The deed in question was absolutely void as against creditors, 
and could not be made valid by matter ex post facto. Roberts 
Fraud. Con. 496, 521, 591, 596. Preston v. Crofut, 1 Con- 
nect. 527, note. Beach v. Caitlin, 4 Day, 284. Merrill vy. 
Meachum, 5 Day, 341. Roberts v. Anderson, 3 Johns. Ch. 
371. Sands v. Codwise, 4 Johns. 598. U. States v. Mertz, 
2 Watts, 406. 

Choate, for the tenant. The case of Cutler v. Dickinson, 
8 Pick. 386, is conclusive to the point that even an absolute 
deed of real estate is not fraudulent per se, by reason oi a parol 
agreement for a reconveyance on the grantee’s being repaid or 
indemnified. See also Jackson v. Timmerman, 7 Wend. 438. 

A deed fraudulent as against creditors is not absolutely void 
as against them. If it were so, doubtless the fraud could not 
be purged by matter ex post facto. Somes v. Brewer, 2 Pick. 
198, shows that the doctrine cited from the Connecticut reports 
is mere local law. ‘lhe decision of the chancellor of New 
York in 3 Johns. Ch. 371, in which he adopted that doctrine, 
was reversed in the supreme court of errors. 18 Johns. 515. 
That fraud may be purged by matter ex post facto, as well in 
conveyances of real as of personal property, is an ancient and 
well established doctrine of the common law. Newport’s case, 
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Skin. 423. Prodgers v. Langham, 1 Sid. 188. §. C. 1 Keb 
486. 1 East, 95. 1 Johns: Ch. 271) 2727015 3iGhaeeee ae 
Verplank v. Sterry, 12 Johns. 552. Thomas v. Goodwin, 12 
Mass. 140. Hutchins v. Sprague, 4 N. Hamp. 469. 

There is nothing to indicate a fraudulent intent in the destruc- 
tion of the paper, (if it was destroyed,) which was given by the 
tenant to his son. ‘The case in 12 Wend. is therefore inappli- 
cable. Besides, the demandants made the son their witness. 

Curtis in reply. ‘The doctrine that fraud may be purged by 
matter ex post facto is applicable only to personal property, where 
no new paper title is necessary, and to conveyances of real es- 
tate that are voidable only. Conveyances to defraud purchasers | 
are, from policy, held to be voidable only. Conveyances to 
defraud creditors are held to be absolutely void ab initio, as 
against creditors. JMWJurray v. Riggs, 15 Johns. 586, 587. 
The case of Cutler v. Dickinson, 8 Pick. 386, can hardly be 
reconciled with Smith v. Lane, 3 Pick. 205. 

Wipe, J. Several exceptions have been taken to the rul- 
ing of the court at the trial, as to the admission of evidence, 
and to the instructions given to the jury. ‘These exceptions 
have been taken into consideration by the court, after hearing 
the arguments of counsel, and the opinion we have formed there- 
on I will now briefly state. ¢ 

The tenant was permitted to prove by parol the contents of a 
certain paper, being a written agreement whereby he had agreed 
to reconvey the demanded premises to the witness, on a certain 
contingency. It was testified by the witness, that this paper 
had been given up by him to the tenant, after they had made a 
new agreement by which the witness relinquished all claim, un- 
der said written agreement, for a reconveyance. And the ten- 
ant thereupon made affidavit, that he had made diligent search 
for said paper, and could not find it, and that he supposed it 
was destroyed. This evidence was decided to be sufficient to 
prove the loss or destruction of the written agreement, so as to 
admit secondary evidence of its contents ; and we are clearly 
of opinion, that it was rightly so decided. As between the par- 
ties, the paper had become of no importance, by reason of the 
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new agreement ; and the destruction of it, if it was destroyed, 
would furnish no proof nor create any suspicion of a fraudulent 
design in its destruction. ~ If it had continued a subsisting se- 
curity, and had been voluntarily destroyed, it might have ad- 
mitted a different inference, and the case of Blade v. Noland, 
12 Wend. 173, might perhaps have been applicable. But the 
primary evidence in this case repels the inference there made, 
and proves, as satisfactorily as the nature of the case admits, that 
the paper had been lost or destroyed ; and in either case, the 


secondary evidence was admissible. 


The next question to be determined is, whether there are any 
legal exceptions to the instructions given to the jury. 

It is objected in the first place, that the evidence disclosed a 
secret trust in the conveyance from John Haskins to the tenant, 
which rendered it fraudulent against creditors, and that the evi- 
dence of the fraudulent intent was conclusive. That this is not - 
the law in respect to the sale and conveyance of personal prop- 
erty is unquestionable. A secret trust inconsistent with the 
terms of a sale of property is evidence of fraud, if not satis- 
factorily accounted for; but it is not fraud per se, nor con- 
clusive evidence of fraud. But it is contended, that there is 
a distinction between the, conveyance of real and personal es- 
tate ; and there are dicta in support of such a distinction. But 
they do not seem to us to be well founded on principle or 
authority. The decision in the case of Cutler v. Dickinson, 
8 Pick. 386, is expressly to the contrary. In that case, it was 
decided that an absolute conveyance of land, the grantor taking 
back a writing not under seal, for a reconveyance on a condi- 
tion, was not per se fraudulent as against creditors. That was a 
case in all respects similar to the present, so far as it relates to 
the question under consideration, and is decisive. A question 
somewhat similar has been much discussed, and upon which 
there are conflicting decisions. It was laid down by Buller, J. 
in Edwards v. Harben, 2 'T. R. 596, as a general rule, that in 
the transfer of goods and chattels, the possession must accom- 
pany and follow the deed, and that an absolute conveyance with- 
out possession, was in point of law fraudulent, and not merely 
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evidence of fraud. That this was not considered to be the law 
in ancient times, appears very clearly by Twyne’s case, 3 Co. 
80. It was in that case held, that a secret trust, and the pos 
session of the goods sold by the vendor after the sale, were only 
badges of fraud and were not fraudulent per se. And so it was 
considered in several subsequent cases. And so, I think, the 
law is now held in England, notwithstanding the case of Ed- 
wards v. Harben, and some other cases. In this Commonwealth, 
it has been uniformly held that a sale of goods may be valid, 
although the possession does not accompany and follow the con- 
veyance ; that the subsequent possession by the vendor is evi- 


dence of a secret trust and collusion between the parties, to be. 


submitted to a jury ; but that it is not conclusive evidence of 
fraud. 15 Mass. 247. 16 Mass. 279. 1 Pick. 20525090 
2 Met. 263. See also Cowp. 432. 2 Bulst. 226. 2 Bos. & 
Pul. 60. Ry. & Mood. 312. 4 Barn. & Cres. 654. 1M. &8&. 
254. 4 Taunt. 823. 8 Taunt. 838. 3 Barn. & Adolph. 498. 
7 Wend. 438. 3 Cow. 166. 8 Cow. 453. 3 Yerg. 475. 502. 


Another objection to the instructions to the jury is much re- — 


lied on by the counsel for the demandants, in regard to which 


there are several conflicting decisions in which the question has | 


been very fully discussed. The objection is to that part of the 
charge in which the jury were instructed, that although they 
might be of opinion that the conveyance to the tenant was origi- 
nally fraudulent as against creditors, yet if they should be of opin- 
ion, that there was no fraudulent intent in the subsequent settle- 
ment and adjustment of the concerns between the parties, and 
that there was no intention to delay or defraud creditors, and 
that the transaction was bond fide and fair, then that the trans- 
action would purge any supposed fraud in the deed. It is ob- 
jected that the original conveyance to the tenant was absolutely 
void as against creditors, and not merely voidable by them, so 
that no subsequent transaction could purge the fraud. This ob- 
jection is sustained by the cases of Preston v. Crofut, 1 Connect. 


_ 527, note, and Merrill v. Meachum, 5 Day, 341. In the lat- 


ter case, 1t was decided that a deed made with an intent to de- 
fraud creditors was absolutely void, and that no subsequent act 
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of the parties could render the deed valid against creditors. In 
that case, the deed was not delivered to the grantee when it was 
made ; but when it was made known to him, he. assented to it, 
and paid an adequate consideration for a part of the land, and 
reconveyed the residue to the first grantor. ‘T'he case was de- 
cided upon a supposed distinction between the effects on a con- 
veyance, by St. 13 Eliz. c. 5, and St. 27 Eliz. c. 4. Two of 
the judges, Smith and Ingersoll, dissented from the opinion of 
the majority of the judges, and for reasons, as it seems to us, 
_very forcible and convincing. ‘The distinction, however, on 
_which these cases were decided, was maintained by Chancellor 
Kent, in Roberts vy. Anderson, 3 Johns. Ch. 871. The question 
was afterwards very fully discussed by Story, J. in Bean v. 
Smith, 2 Mason, 252, and he fully concurred in the opinion ex- 
pressed by the dissenting judges in Connecticut. He consid- 
ered the distinction, on which those cases in Connecticut were 
decided, as entirely novel and unsupported by any previously 
adjudged case, or by any sufficient reason. And the same opin- 
ion was expressed by Parker, C. J. in Somes v. Brewer, 2 
Pick. 198. ‘‘ Great weight,” he said, ‘* should be attached to 
the opinion of such men as composed that court, and the more, 
as their opinion is unequivocally approved of and sanctioned by 
Mr. Chancellor Kent. Still as their decision runs counter to 
all our practical notions, and to many judicial decisions in this 
State ; as it was combatted with great force by a very eminent 
member of the Connecticut bench; and as the decree of the 
chancellor of New York was reversed in the court of errors, 
eonformably to the opinion of the common law judges of that 
Sate ; we cannot think it will be adopted beyond the jurisdic- 
tion of Connecticut.”’ See also 4 Kent Com. (3d. ed.) 464, 
&§ note. 

We entirely concur in the opinions expressed by Chief Jus- 
tice Parker and Mr. Justice Story, and for the reasons by them 
assigned in the discussion of the question. We think there is 
no such distinction between the 13th and 27th of Eliz. as was 
maintained by the majority of the court in Connecticut, but that 
conveyances, fraudulent as against creditors or against subse- 
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quent purchasers, are voidable only, and not absolutely void ; 
and that if the fraudulent grantee conveys the estate to a bona 
fide purchaser for a valuable consideration, the conveyance is 
good, and the first grant will be purged of the fraud. And so 
we hold that such a fraudulent grant may be purged of the fraud 
by matter ex post facto, whereby the fraudulent intent is aban- 
doned, and the grant confirmed for a good and adequate con- 
sideration bond fide. Comb. 222. 249. 1 Sid. 133. 1 New 
Rep. 332. 10 Johns. 185. 12 Johns. 552. 14 Johns. 407. 
1 Johns. Ch. 271. And so it was held in Thomas v. Good- 


win, 12 Mass. 140. In that case, one who was summoned as ~ 
trustee had received goods under circumstances indicative of . 


fraud, and which would have fixed him as trustee; but before 
the service of process upon him, he had paid debts of the prin- 
cipal to the amount of the goods received, and he was dis- 
charged. And a similar decision was made in Hutchins v. 
Sprague, 4 N. Hamp. 469. 

These decisions are in accordance with the instructions to the 
jury in the present case, and we are of opinion that the excep- 
tions taken cannot be maintained. Whether the jury found there 
was any fraud in the original conveyance does not appear. But 
if they did, we think it was competent for them to return a ver- 
dict for the tenant, if they believed from the evidence that the 


fraud was purged by a bond fide settlement, and a full payment 


for the land, before the plaintiffs’ attachment. 
Judgment on the verdict. 


—— 


DANIEL INGALLS vs. JAMES RICHARDSON. 


Under St. 1840, c. 87, which gives to the supreme judicial court, * original and exe 
clusive jurisdiction of all writs of entry, except for the foreclosure of mortgages,” 


the court has not original jurisdiction of a writ of entry brought by a mortgagee af- 


ter the condition of the mortgage is broken, although he does not mention the mort- 
gage deed, nor the condition thereof, in his count. 


Writ of entry to recover a parcel of land in Dedham. 
The action was commenced in this court, and the demandant 
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counted on his own seizin, without setting forth the title by 
which he claimed the estate. ? 

The case was submitted to the court on the following state- 
ment and agreement of the parties: ‘‘ The demandant pro- 
poses to give in evidence, in support of his action, a mortgage 
deed of the demanded premises, executed by the tenant to se- 
cure a sum of money which is overdue and unpaid. 

‘¢ Tf the action can be supported, upon these facts, and if, on 
motion of the tenant to enter the conditional judgment, either 
the conditional or an unconditional judgment can be legally en- 


tered by this court, the tenant shall be ‘defaulted, and judgment 


be entered for the demandant: Otherwise, the demandant shall ° 
become nonsuit, and the tenant recover his cost.”’ 

Leland, for the demandant. 

Wilkinson, for the tenant. 

Witpe, J. This is a writ of entry, in common form, and 
the question is, whether it was rightly brought in this court, or 
should have been brought in the court of common pleas. 

The only title, on which the demandant relies, is a mortgage 
deed from the tenant to him, to secure the payment of a sum 
of money, which it is agreed was overdue and unpaid, at the 
time of the commencement of the action. 

By St. 1840, c. 87, § 1, this court has original jurisdiction 


of all writs of entry, and all other real actions, except for the 


foreclosure of mortgages. If this then is an action for the fore- 
closure of a mortgage, it is clear that this court has no origi- 
nal jurisdiction, and that the action should have been com- 
menced in the court of common pleas, notwithstanding the form 
of the writ; for by the Rev. Sts. c. 107, § 3, the mortgagee, 
in an action for possession, may declare on his own seizin, as in 
a writ of entry, without mentioning the deed of conveyance, or 
the condition or defeasance thereof. See also Rev. Sts. 
e.101,§3. The form of the writ, therefore, is correct, and 


_ the question of jurisdiction must be determined by ascertaining 


the object and the effect of the action. And this is made clear 
by the first section of the 107th chapter. That section pro- 
vides, that after the breach of the condition of a mortgage of 
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real estate, the mortgagee may recover possession of the mort- 
gaged premises by action, in the manner before mentioned, or 
he may make an open and peaceable entry thereon, if not op- 
posed by the mortgagor or other persons claiming the premises ; 
and such possession, obtained in either mode, being continued 
peaceably for three years, shall foreclose the right of re- 
demption. 

It has been’ argued for the demandant, that this is not to be 
considered as an action for the foreclosure, unless there is a 
prayer for the entry of a conditional judgment. But if the 
tenant has a right to pray for the entry of the conditional judg- 
ment provided for by the statute, and this court has not the 
power and authority to enter such a judgment, that certainly 


would be a valid objection to the jurisdiction of the court. 


But we think that the entry or non-entry of the conditional judg- 
ment does not determine the question as to the object and na- 
ture of the action. That provision was intended for the benefit 
and accommodation of the mortgagor, provided he would per- 
form the condition of the mortgage within the time limited by 
the statute. If neither party moves for the entry of the condi- 
tional judgment, the demandant, in such a case, would be en- 
titled to judgment for immediate possession ; and if he should 
thereupon enter under the judgment, and continue the possession 
peaceably for three years, the right of redemption would be 
foreclosed, by the express words of the statute. It follows con- 


clusively, that this is an action for the foreclosure of a mort- — 
gage, of which this court has no jurisdiction ; and according to © 


the agreement of the parties, the demandant is to become 
nonsuit, and judgment to be rendered for the tenant for costs. — 
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Isaac VINCENT vs. JosiaH Goruam & Trustee. 


A fund was placed in the hands of A. and B. in trust for the benefit of L. ard C., 
and the donors of the fund, pursuant to a power originally reserved by them to make 
new limitations of said trust fund, afterwards directed that A. and B. should hold 

»such part of L.’sshare of the fund, as remained in their hands, in trust to be ap- 
plied for the support of the children of L. in such way, and in such proportions, 
as A. and B. might see fit. Held, that the holders of the trust fund could not be 
charged, in the process of foreign attachment, as trustees of the husband of a 
daughter of L. 

__ A trustee of a fund that was raised for the benefit of L. and C. paid to L. the greater 
part of her share of the principal thereof, and took from her and her husband a full 
release, and thereupon agreed to pay the residue of the fund, that would have be- 
longed to L., to her children, after her decease: The donors of the fund afterwards 
confirmed the doings of the trustee, but made new limitations of the fund, inconsis- 
tent with his said agreement: Held, that said agreement was without considera- 
tion, and that it was not confirmed by said donors. 


THE answer of Henry Codman, who was summoned as trus- 
tee of the principal defendant, was in substance as follows : 

On the 27th of March 1799, the children of John Amory 
senior, who was then living — understanding that he had made his 
Jast will, and had therein bequeathed to Lucy Amory and Kath- 
arine Amory, children of his deceased son, William Amory, 
pecuniary legacies which would be Jess than said Lucy and 
Katharine’s full share of said John’s estate, if he should die in- 
testate — covenanted to and with each other, and with said Lucy 
and Katharine, and with the executors of said John, that said 
Lucy and Katharine should be entitled to such further part of 
said John’s estate as should amount to a full share thereof, in as 
ample a manner as though said John had devised such share to 
them, as representatives of said William. ‘The following pro- 
visos were annexed to the said covenant: ‘* Provided however, 
and the foregoing gift, grant and covenant is upon the conditions 
following, that is to say, that their said share, so granted, shall 
be paid by the executors of the said John Amory to Rufus G. 
Amory, their guardian, or to their guardian for the time being, 
and that the said guardian shall pay out of the profits or income 
thereof the yearly sum or annuity of $150 unto the mother of 
the said children, so long as we the subscribers shall think fir ; 
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and in case of the death of either of said children unmarried or 


without issue, and before her arrival to the age of 21 years, such 


deceased child’s share shall be and enure to the survivor of 
them: And in case both of the said children shall die unmar- 
ried Or without issue, and before their arrival to the age of 21 
years, then the whole of the said property shall revert and be 


distributed as the estate of our said father, John Amory. Pro- 


vided further, that a majority of the subscribers shall have a 
right to make any other or further limitations of the principal or 
interest of the said property, as they shall think for the real in- 
terest and benefit of the said children.” 

On the 9th of March 182Q, after the decease of said John 
Amory, his surviving children made a new agreement under 
seal, which, after reciting the former agreement, and the reser- 
vation therein of a right to make other or further limitations, &c. 
for the benefit of said children, concluded thus : 

‘¢ And whereas the said property has been hitherto held by 
_ their uncle, John Amory, in trust for the said children respee- 
tively, and he has from time to time advanced to the aforesaid 
Lucy Amory, on her marriage with Joseph Bennett, Esquire, 
and at other times, not only all the interest but a considerable 
part of the principal of her share, and we the subscribers, being a 
majority of the subscribers to the aforesaid covenant, thinking it 


will be for the benefit and interest of said Lucy, now Lucy — 


Haskell, and of the said Katharine, now Caroline Amory, that 
further limitations of the said property should be made: Now 
therefore we the subscribers, surviving children of John Amory, 
do hereby ratify and confirm all the doings and proceedings of: 
John Amory and Rufus G. Amory, in relation to the property 
so as aforesaid covenanted to be given to the children aforesaid, 
so far as we have any lawful right so to do; and we do make 
and declare the limitations following in regard to the property 
aforesaid: ‘That the principal sum now remaining, belonging 
to the said Lucy Haskell and Caroline Amory respectively, 
shall continue to be held by the said Jobn Amory, their uncle, 
and by Rufus G. Amory, their uncle, or by one of them, and 
by the survivor of them, in trust that they will pay the interest 
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of the sum belonging to each of the said children of Will'am 
Amory to the said children respectively, whether married or 
single, during their several and respective lives, taking their sev- 
eral sole and separate receipts therefor ; and upon the decease 
of the said Lucy Haskell, in further trust that they will apply 
the whole or such part of the interest of the property still re- 
maining, belonging to her, or covenanted to be retained by her 
as aforesaid, towards the support of the childrén of said Lucy 
Haskell, in such way and manner, and in such proportions, as 
they the said John Amory and Rufus G. Amory, or either of 
them, or the survivor of them, may see fit ; and on the marriage 
or arrival at full age of either of said Lucy’s children, or be- 
fore, if they see fit, in trust that they may advance a part or the 
whole of such child’s share of the principal, and on the arrival of 
such child or children at the age of 21 years ; or on an appoint- 
ment of guardians whom the said John and Rufus G. Amory 
may approve, in further trust that they may pay over the princi- 
pal either to such children of full age or to such guardians so 
by them approved, to be equally divided among the children of 
said Lucy: And upon the decease of said Caroline, in trust 
that the principal of her share, and such part of the income as 
she shall not have expended, shall be paid to such person or 
persons as she, by any instrument in writing, purporting to be 
her last will and testament, shall direct, appoint or request that 
the same should go, and be divided or bequeathed ; and on the 
failure of said Caroline to make such will or disposition, then in 
trust that the said property shall go to and be divided among 
the heirs at law of said Caroline, other than the widow of Wil- 
liam Amory, for whom an adequate provision has already been 
made out of the estate of our father, John Amory. 

*¢ Provided however that a majority of the subscribers may 
make from time to time such alterations, changes, other and 
further limitations of these trusts, and of the direction of said 
property, as they may deem most for the interest of said Lucy 
and Caroline, or their children or heirs.”’ 

Although, in the said agreements, Rufus G. Amory is desig- 
nated as one of the trustees of said fund, yet in fact John 

mou, 111. 23 
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Amory Jr. was, from the time of its creation, the sole acting 
trustee thereof, until his death in 1832. The whole of the sum 
which, by the above agreements, was agreed to be contributed 
for the formation of said trust fund, has been accounted for with 
the said Lucy and Caroline, or their legal representatives, and 
paid over to them, except the sum of $3333 33, which was 
reserved to ‘pay to their mother the sum of $150, (afterwards 
raised to $200,) per annum, as mentioned in the foregoing 
agreements. 

The said Lucy Amory intermarried with Joseph Bennett, 
and, after his decease, with Jesse Haskell, and died intestate, 


leaving issue by said Bennett, one son, and by said Haskell, _ 


three sons and one daughter, viz. Charles, William and Edward 
Haskell, and Caroline A. who is now the wife of the principal 
defendant in this suit. | 

The said Katharine (afterwards Caroline) Amory died un- 
married, and testate, appointing the abovementioned Charles, 
William and Edward Haskell her residuary legatees, and the 
said Codman, who is summoned as trustee in this suit, executor 
of her last will, which trust he accepted and has acted upon, 
and has accounted for all the property which came into his 
hands under said will, except the interest of said Caroline in 
said fund of $ 3333-33. 


In 1832, John Amory Jr. died, without making any special 


provision for the continuance of the trust which he had exercised 
under the foregoing agreements, but leaving said Codman the 
executor of his will, who has received, under the same, a larger 


sum than $ 3333-33, after payment of said Amory’s debts, leg- 


- acies and charges of administration. 

Said John Amory Jr. during his lifetime, and said Codman 
since his decease, duly paid to the mother of said Lucy and 
Caroline the said annuity of $200, up to the time of her de- 
cease, which was in the year 1838 ; since which time, no pay- 
ment of interest or principal has been made by said Codman on 
account of said sum of $ 3333-33. 

The oldest son of the marriage of said Lucy with Jesse Has- 
kell died in the year 1837 or 183S, and Benjamin Lincoln, Esq. 
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administered on his estate. Said Codman has paid to said ad- 
ministrator all that was due to the intestate on account of said 
trust funds, except his share of said sum of $ 3333°35. 

In December 1810, said Lucy and her husband, Joseph Ben- 
nett, gave a release to said John Amory and Rufus G. Amory, 
her brothers, discharging them from all further liability, as exec- 
utors of the will of their father, and as trustees of the donation 
or trust fund aforesaid, except the said sum of $ 3333-33 ; and 
the said John Amory, on the 8th of said December, executed 
the following instrument : 

‘¢ This may certify that there is now in my hands the sum of 
three thousand three hundred and thirty-three dollars thirty-three 
cents, arising from the estate of Lucy and Caroline Amory, and 
appropriated as a fund for the annuity of two hundred dollars 
per annum, payable to their mother, during her life ; at her de- 
cease to be divided between said Lucy and Caroline or their 
heirs, according to the trust as specified in my settlement with 
Joseph Bennett and Lucy his wife, this day ; this being the 
certificate or obligation referred to in my covenant: ‘The same 
sum will bear interest, commencing on the first day of January 
next, say first January 1811. It being understood that at the 
death of the mother of said Lucy and Caroline, the interest 
only of the above sum shall be paid to them during their re- 
spective lives, and at their decease, the principal sum to be ap- 
plied to the use of their respective heirs, and according to their 
last will. John Amory.” 

E. Ames, for the plaintiff. 

Parsons § Codman, for the trustee. 

Wipe, J. By the facts disclosed by the trustee, it appears 
that, at the time of the service of the writ, he had in his hands 
and possession a certain trust fund, which he held in part for the 
use and benefit of the wife of the principal defendant ; and the 
question is, whether by law he is bound to pay the same to the 
husband. In 1799, the children of John Amory, deceased, en 
tered into a covenant and agreement for the purpose of raising 
a fund, for the benefit and comfort of Lucy Amory and Katha- 
rine (afterwards Caroline) Amory, the daughters of William 
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Amory, a deceased brother. ‘This was a liberal provision, and 
was gratuitously made by the covenantors ; but no provision was 
then made for the children of the said daughters, in the event 
of their marrying and dying leaving issue. It was however 
provided, that a majority of the covenantors might thereafter 
make any further limitations of said trust fund, as they should 
think right. 

Accordingly, in 1820, the surviving children of the said John 
Amory did enter into another covenant and agreement, in pur- 
suance of the power reserved in their first covenant and agree- 
ment, whereby the limitations of said trust fund were extended 
to the children of the said Lucy Amory, who was then married 
to Jesse Haskell, and had been before married to Joseph Ben- 
nett. She has since deceased, leaving several children, of 
whom the wife of the principal defendant is one. And the 
question, as to the liability of the trustee, depends entirely, as 
we think, upon the terms of this latter limitation of the trust 
fund, which is now in the hands of the trustee, as the executor 
of the last will and testament:of John Amory Jr. one of the 
original trustees of said fund. | 

The plaintiff’s counsel objects to the validity of the new 
trusts ; but there is clearly no ground for the objection. — If 
there had been no power reserved by the first agreement to 
create new trusts, there might be some doubt, perhaps ; though 
even in such case it would be difficult to support the objection ; 
the first trust being voluntary. In Wallwyn v. Coutts, 3 Meriv. 
707, it was decided, that where a debtor executed a trust deed 
for payment of creditors, no creditor being a party, nor made 
by agreement, and without consideration on the part of any 
creditor, the debtor had power afterwards, by another deed, to 
vary said trusts in the first deed. See also 2 Story on Eq. 
§ 1196. But there is no such question in the present case, and 
we give no opinion on this point. But we think it very clear, 
that as there was power reserved, in the first agreement, to 
create new trusts, the power was well executed by the second 
agreement, and that the new trusts thereby declared are valid. 
By that agreement, it was provided that on the death of the 
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said Lucy Haskell, the trustees should apply her part of said 
fund towards the support of her children, in such way and man- 
ner, and in such proportions, as the trustees or-either of them 
should see fit. This clearly authorized the trustees to apply the 
share of the wife of the principal debtor to her separate use ; 
and neither her husband nor his creditors have any right to in- 
terpose and to control the discretion of the trustee. And the 
trustee has the further power to determine the proportion to 
which she may be entitled. By which it appears, that the trus- 
tee has a very large discretion in the application and distribution 
of the trust fund; and the court has'no right to limit this dis- 
cretion. 

But the plaintiff’s counsel contends, that John Amory Jr. 
the trustee, by an agreement or certificate in writing, dated 
December 8th 1810, undertook and promised to apply the prin- 
cipal of the trust fund, on the death of the said Lucy and Car- 
oline, to the use of their respective heirs, and according to their 
last wills ; and that this promise was ratified by the agreement 
of 1820. But this agreement only ratifies what the trustees 
had done, but not what was promised to be done ; for as to the 
disposition of the trust fund, after the deaths of the said Lucy 
and Caroline, a new provision is made, and that provision is in- 
consistent with the engagement of John Amory Jr., as con- 
strued by the plaintiff’s counsel. And this new provision con- 
trols the trustee’s former engagement ; for he became bound to 
execute the new trusts. And besides, there was no consider- 
ation for the trustee’s promise, and it was not binding. ‘This, 
therefore, as well as the other ground on which the plaintiff 
founds his claim, wholly fails, and the trustee is entitled to be 


discharged. 
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AmBROSE Ho tuts ws. CASWELL Poot. 


Where a lease for a certain term 1s made by parol, and the lessee agrees to quit at any 
time within the term, if the demised premises shall be sold, he becomes a tenant at 
sufferance if he holds over after they are sold, and is liable, without notice to quit, 
to the process provided by the Rev. Sts. c. 104, § 4. 


THis was an action, originally commenced before a justice 
of the peace on the 30th of November 1840, on the Rev. Sts. 
c. 104, § 4, to recover possession of premises alleged to be 
held by the defendant without right, after the determination of 
his lease. 

The case was submitted to the court on the following facts : 
On the Ist of April 1840, the defendant, by a parol lease, 
hired of Newton White, for one year, the tenement described 
in the plaintiff’s complaint, and of which said White was then 
the proprietor. ‘The defendant agreed to pay the rent quarter 
yearly, and to quit and remove at any time within the year, if 
said tenement should be sold. On the 20th of November fol- 
lowing, said White sold and conveyed the said tenement to the 
plaintiff; and the plaintiff, on the 23d of said November, gave 
the defendant notice of the sale, and then requested him to re- 
move on the 25th of the same November. On the 28th of said 
November, said White gave the defendant notice of said sale 
and of his conveyance of said tenement, and requested him to — 
remove on the 2d of December following, which he then refused 
to do. 

/l. Prescott, for the plaintiff. 

Kingsbury, for the defendant. 

Suaw, C. J. This case is decided by that of Kinsley v. — 
Ames, 2 Met. 29. By the Rev. Sts. c. 104, § 2, this process 
lies, not only where there has been a forcible entry, or a forci- 
‘ble detainer after a peaceable entry, but also where a lessee 
shall hold possession without right, after the determination of 
his lease. 

The defendant held under a parol lease from Newton White, 
with an agreement to quit, if the estate should be sold. The 
defendant holding under a parol agreement, whatever were its 
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terms, could hold no greater or higher estate than that of a ten- 
ancy at will. Rev. Sts. c. 59, § 29. When the lessor aliened 
the estate, it determined the tenancy at will. ‘‘ A tenant at 
will has no certain and indefeasible estate ; nothing that can be 
assigned to another.”’ ‘‘ If the landlord enters on the Jand, and 
cuts down trees demised, or makes a feofiment, or lease for 
years, to commence immediately, the estate at will is thereby 
determined.” 1 Cruise’s Digest, Tit. 9, c. 1, §§ 10, 18. 
Here it is agreed that the lessor sold the estate, and that the 
defendant had notice thereof from both the grantor and grantee. 
The defendant thereupon became tenant at sufferance ; and as 
such became liable to this process, without notice to quit. 
Kinsley v. Ames, 2 Met. 29. 

We are inclined to think that on the facts of the present case, 
the law would come to the same result, on a ground somewhat 
different. In this case it was agreed by parol, that the tenancy 
should cease, when the estate should be sold. ‘The statute 
does not make parol leases void, to all purposes. ‘They can. 
create no higher or greater estate than that of an estate at will. 
~ It may, therefore, in all cases, be determined by a notice in writ- 
ing of three months. And when the rent is payable at shorter 
periods, a notice equal to the interval between the days of pay- 
ment is sufficient. Rev. Sts. c. 60, § 26. A parol lease there- 
fore may fix the rate of rent and the time of payment; and we 
see not why it may not fix a time, depending on a certain or 
contingent event, at which the tenancy at will shall cease. But 
where a tenant takes an estate, under a parol lease, for a term 
certain, and actually holds during that term, although by force 
and effect of the statute he has been a tenant at will only, yet 
he is not entitled to any notice to quit. If he holds over, he is 
tenant at sufferance, and the landlord may enter and expel him 
without force, or have this process to regain possession. If the 
term is made to depend upon a contingent event — for instance, 
the sale of the estate—on the happening of the contingency 
the time is at an end by its own limitation. 

Judgment for the plaintiff for possession. 
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Francis WentTWworrtH vs. JosEPH Day. 


A finder of lost property, for the restoration of which the owner has offered a reward, 
has a lien on the property, and may retain possession of it, if, on his offer to restore 
it, the owner refuses to pay the reward. 


T'H1s action, which was trover for a watch, was submitted to 
the court on the following statement of facts : 

The plaintiff lost the watch mentioned in his declaration, 
about the middle of October 1839, in Bradford, in the county 
of Essex, and put the following advertisement into the Essex 
Banner, a newspaper published at Haverhill in said county : 
‘¢ Twenty Dollars reward. Lost, upon the road from Haverhill 
to Brighton, about two miles from Haverhill Bridge, a gold 
lever watch. Whoever will return it to this office shall receive 
the above reward. Francis Wentworth. Oct. 12.” 

The watch was found, a few days afterwards, by a minor son 

‘of the defendant, who delivered it to the defendant, and he took 
the custody of it for his son, and very soon afterwards left it 
at the printing office of the Banner, in the care of the printer, 
with directions to deliver it to the owner, on his paying the 
¢$ 20 reward. 

In the month of January 1840, the plaintiff returned to 
Haverhill, and on his refusing to pay the $20, the defendant 
resumed the possession of the watch, and while it was thus in 
his possession, the plaintiff demanded it of him, but he refused 
to deliver it, unless the plaintiff would pay him the $20 for 
his son. ‘The plaintiff refused to do this, but said he would pay 
$10. The defendant refused to deliver the watch, and the 
plaintiff brought this action. 

E. Ames, for the plaintiff. The question is, whetlter the de- 
fendant hada lien on the watch for the offered reward. A 
finder of lost goods, except at sea, has no lien thereon. Bin- 
stead v. Buck, 2 W. Bl. 1117. Nicholson v. Chapman, 2 H. 
B. 254, Etter v. Edwards, 4 Watts, 63. Amory v. Flyn, 
10 Johns. 102. 2 Kent Com. (lst ed.) 290. If there was 
any lien, in this case, it was a special one, arising from a special 
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contract; and this is a kind of lien which courts are not in- 
clined to extend. Rushforth v. Hadfield, 7 East, 228, 229. 
The defendant, in his offer of a reward, did not give or prom- 
ise a lien. ‘The plaintiff should have delivered the watch ; and 
then an action might have been brought to recover the reward. 
_ Symmes v. Frazier, 6 Mass. 344. j 

There must be a possession of property in order to have a 
_ lien upon it. But the defendant’s offer was to pay on the re- 
turn of the watch and the giving up of the possession. Chase 
v. Westmore, 5 M.& 8.180. See also Jones v. Sinclair, 2 N. 
Hamp. 319. 15 Petersd. Ab. 196, & note. Pothonier v. 
Dawson, Holt N. P. 383. Nightingale v. Withington, 15 
Mass. 272. 

Homer, for the defendant. The defendant had a right to 
detain the watch until payment should be made for his services, 
the recompense of which had been fixed by the plaintiff before 
the services were rendered. ‘The rights of these parties may 
be determined by a consideration of their mutual relations. 
The defendant is to be regarded as a bailee for hire. Here 
is every ingredient of a bailment for hire, except actual delivery 
from the plaintiff to the defendant. But there are cases, where 
the rights and obligations _of bailor and bailee exist, without 
such delivery.» It was formerly held, that the finder of lost 
goods was not responsible for any degree of negligence in keep- 
ing them, and a distinction was taken between the responsibility 
of such finder and one who comes to the possession of goods 
by bailment. Bac. Ab. Bailment, D. Against this doctrine, 
however, there is an elaborate opinion of Lord Coke, in Isaack 
' y. Clark, 2 Bulst. 312. And Mr. Justice Story, in his work 
on Bailments, § 87, says, there seems to be no just foundation 
in our law for any such distinction, as to responsibility. And 
in § 85, he denominates a possession by finding ‘‘a quasi de- 
posit,”’ and says, the finder seems bound to the same reasonable 
vare of the property, as any voluntary depositary ex contractu. 
In the case at bar, it is submitted that the duties and respon- 
sibilities of the defendant were much greater than those of a 
gratuitous bailee. He undertook, for a sum certain, to perform 
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a specific service about an article mentioned and in his custody. 
He was not only to keep the watch, but to carry it to a place 
named. ‘There was a quasi, if not an actual and literal locatio 
operis factendi. When he undertook, for hire and reward, to 
perform the agreed service upon the plaintiff’s property, he sub- 
jected himself to all the responsibilities of a bailee for hire, and 
became entitled to all the privileges of such bailee. One of 
these privileges was a lien upon the property bailed, until the 
agreed payment should be made. ‘‘ Every vailee for hire has a 
lien on the thing for the amount of his compensation.”” Story 
on Bailm. § 440. S. P. Yelv. (Amer. ed.) 67 f, note. 

The rules, originally laid down by the courts as to liens, 
were narrow and illiberal ; having apparently originated in those 
cases in which there was an obligation, arising out of the public 
employment, to receive the goods on which the service was per- 
formed, and where no price was agreed upon for the service. 
2 Kent Com. (3d ed.) 634. But courts have since extended 
the doctrine, and now incline to favor liens. Jacobs v. Latour, 
5 Bing. 132. Green v. Farmer, 4 Bur. 2221. 8S. C.1 W. 
Bl. 653. Kirkman v. Shawcross, 6'T. R. 17. Scarfe v. 
Morgan, 4 Mees. & Welsb. 283. Hollis v. Claridge, 4 
Taunt. 809. Wolf v. Summers, 2 Campb. 632. } 

The case of Nicholson v. Chapman, cited for the plaintiff, — 
was decided on grounds of policy, to guard losers of property 
against fraud and imposition. No such grounds exist in this 
case, where the plaintiff voluntarily offered a reward for the 
restoration of his property. 

Saw, C. J. Although the finder of lost property on land 
has no right of salvage, at common law, yet if the loser of 
property, in order to stimulate the vigilance and industry of oth- 
ers to find and restore it, will make an express promise of a re- 
ward, either to a particular person, or in general terms to any 
one who will return it to him, and, in consequence of such 
offer, one does return it to him, it is a valid contract. Until. 
something is done in pursuance of it, it is a mere offer, and 
may be revoked. But if, before it is retracted, one so far 
complies with it, as to perform the labor, for which the reward’ 
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is stipulated, it is the ordinary case of labor done on request, 
and becomes a contract to pay the stipulated compensation. It 
is not a gratuitous service, because something 1s done which 
the party was not bound to do, and without such offer might 
not have done. Symmes v. Frazier, 6 Mass. 344. 

But tne more material question is, whether, under this offer 
of reward, the finder of the defendant’s watch, or the father, 
who acted in his behalf and stood in his right, had a lien on the 
watch, so that he was not bound to deliver it till the reward 
was paid. 

A lien may be given by express contract, or it may be im- 
plied from general custom, from the usage of particular trades, 
from the course of dealing between the particular parties to the 
transaction, or from the relations in which they stand, as princi- ° 
pal and factor. Green v. Farmer, 4 Bur. 2221. In Kirk- 
man v. Shawceross, 6 ‘I’. R. 14, it was held, that where certain 
dyers gave general notice to their customers, that on all goods 
received for dying, after such notice, they would have a lien 
for their general balance, a customer dealing with such dyers, 
after notice of such terms, must be taken to have assented to 
them, and thereby the goods became charged with such lien, 
by force of the mutual agreement. But in many cases the law 
implies a lien, from the presumed intention of the parties, arising 
from the relation in which they stand. Take the ordinary case 
of the sale of goods, in a shop or other place, where the par- 
ties are strangers to each other. By the contract of sale, the 
_ property is considered as vesting in the vendee ; but the vendor 
has a lien on the property for the price, and is not bound te 
deliver it, till the price is paid. Nor is the purchaser bound to 
pay, till the goods are delivered. ‘T'hey are acts to be done 
mutually and simultaneously. This is founded on the legal pre- 
sumption, that it was not the intention of the vendor to part with 
his goods, till the price should be paid, nor that of the purchaser 
to part with his money, till he should receive the goods. But 
this presumption may be controlled, by evidence proving a dif- 
ferent intent, as that the buyer shall have credit, or the seller 
he paid in something other than money. 
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In the present case, the duty of the plaintiff to pay the stipu- 
lated reward arises from the promise contained in his advertise- 
ment. ‘hat promise was, that whoever should return his watch 
to the printing office should receive twenty dollars. No other 
time or place of payment was fixed. The natural, if not the 
necessary implication is, that the acts of performance were to 
be mutual and simultaneous : the one to give up the watch, on 
payment of the reward ; the other to pay the reward, on re- 
celving the watch. Such being, in our judgment, the nature 
and legal effect of this contract, we are of opinion that the de- 
fendant, on being ready to deliver up the watch, had a right to 
receive the reward, in behalf of himself and his son, and was 
not bound to surrender the actual possession of it, till the re- 
ward was paid ; and therefore a refusal to deliver it, without 
such payment, was not a conversion. | 

It was competent for the loser of the watch to propose his 
own terms. He might have promised to pay the reward at a 
given time after the watch should have been restored, or in any 
other manner inconsistent with‘a lien for the reward on the ar- 
ticle restored ; in which case, no such lien would exist. ‘The 
person restoring the watch would look only to the personal re- 
sponsibility of the advertiser. It was for the latter to consider, 
whether such an offer would be’ equally efficacious in bringing 
back his lost property, as an offer of a reward secured by a 
pledge of the property itself ; or whether, on the contrary, it 
would not afford to the finder a strong temptation to conceal it. 
With these motives before him, he made an offer, to pay the 
reward on the restoration of the watch ; and his subsequent at- 
tempt to get the watch, without performing his promise, is 
equally inconsistent with the rules of law and the dictates of 
justice. 

The circumstance, in this case, that the watch was found by 
the defendant’s son, and by him delivered to his father, makes 
no difference. Had the promise been to pay the finder, and 
the suit were brought:to recover the reward, it would present a 
different question. Here the son delivered the watch to the 
father, and authorized the father to receive the reward for him. 
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If the son had a right to detain it, the father had the same right, 
and his refusal to deliver it to the owner, without payment of 
the reward, was no conversion. 


Judgment for the defendant. 


Jacosp Lronarp vs. Samuet B. Scuenck 


An owner of land, which was flowed by means of a mill dam, obtained a judgment, in 
1828, on a verdict of a sheriff’s jury that assessed his annual damages, and in 
1839 he filed a complaint against the mill-owner, in which he alleged that the dam 
and the water had been raised higher than was allowed by said verdict, and prayed 
for a new assessment of his annual damages and also of gross damages: A sheriff ’s 
jury was thereupon empannelled, who found by their verdict that the dam had not 
been raised higher than was allowed by the former verdict ; but they assessed an- 
nual damages at a greater sum than was assessed by the former verdict, and also 
assessed gross damages. Held, that the verdict could not be sustained, because 
the complainant had not alleged that he was ‘‘ dissatisfied with the annual compen- 
sation established ”’ by the first jury. 


THis was a complaint, in which it was alleged that the com- 
plainant was seized and possessed of a tract of land in Fox- 
borough ; that Elisha Sherman, on the Ist of October 1825, 
erected a dam across a stream which runs through said land, for 
the purpose of collecting and detaining water to drive certain 
mills upon and near said dam, and that Schenck, the respondent, 
assignee of said Sherman, had continued the dam for the same 
purpose, whereby said land had been overflowed, during all the 
time since said Ist of October, until the date of said complaint : 
That the complainant heretofore presented his complaint against 
said Sherman, for flowing said land, and that such proceedings 
were had on said complaint, that at the April term of the court 
of common pleas, in 1828, it was adjudged by said court, that 
the complainant should recover of said Sherman, besides dam- 
ages before that time sustained by reason of the flowing of his said 
land by said Sherman, the sum of $10°50 for yearly damages 
thereafter, and that said Sherman, his heirs and assigns, should 
thereafter be allowed to keep up said dam, at the south floom, 
to a point 26 inches below the cap piece, and no higher: ‘Thar 


358 NORFOLK. 


eo 


Leonard v. Schenck. 


the respondent, assignee of said Sherman, for the purpose of 
carrying new machinery in said mills, had, for five years last 
past, raised said dam, and the water by said dam, at all seasons of 
the year, much higher than said point established by the court, — 
as aforesaid ; whereby the complainant had suffered great dam- 
age. The complaint concluded with a prayer, that a jury 
might be empannelled to assess such damages as the complain- 
ant had suffered from the raising of said dam, and from the 
flowing of the water higher than the respondent was authorized 
to do by the judgment of the court aforesaid ; to decide what 
part of the year the said dam should be kept open; and to 
make a new assessment of the complainant’s annual damages ; 
and also to assess the gross damages to which he might be en- 
titled for the perpetual right to flow his said land. 

This complaint was entered in the court of common pleas, 
and the respondent made no objection to the prayer thereof. 
Whereupon a jury was ordered and a warrant issued to the 
sheriff, by whom a jury was duly, empannelled, who proceeded 
to view the premises and hear the evidence. ‘* ‘The respon- 
dent objected to the introduction of any evidence prior to the 
time stated in the complaint, because the verdict of the former 
jury had been acquiesced in, and there was no allegation in the 
complaint that the former damages were insufficient and ought 
to be increased ; but the complainant had grounded his com- 
plaint on other matter, viz. that the respondent had raised his — 
dam to carry new machinery.’ ‘This objection was overruled 
by the sheriff, and the evidence objected to was admitted. 

After the complainant had closed his evidence, ‘‘ the re- 
spondent objected to the jury’s proceeding to ascertain the 
gross amount of damages, as prayed for, because the complaint 


does not allege that the complainant is dissatisfied with the dam- j 


ages assessed by the former jury, but has placed the ground of 
his complaint on other matter, viz. that the respondent has 
raised his dam and kept it higher than limited by a former jury, 
for the purpose of carrying new machinery, but has not alleged 
that said machinery was put in, or that it required a greater — 
head of water to carry it.” The respondent, for the same 
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reasons, ‘‘ also objected to the jury’s assessing the yearly dam- 
ages, as the saga has not brought himself within the 
provisions of the statute.’ 

These objections were overruled by the shrift and the jury 
proceeded to examine the whole matter, and to hear all the 
evidence otfered under the ruling of the sheriff, and returned 2 
verdict that the complainant was entitled to recover damages ; 
and they assessed the amount of damages sustained from the 9th 
of October 1839, to the institution of the complaint and down to 
the time of rendering the verdict, at $ 15°75 ; and that the sum 
of $21, to be paid annually to the’ complainant, would be a 
just and reasonable compensation for the damages that might 
be thereafter occasioned to the complainant by the respondent’s 
dam, so long as the same should be used and maintained by the 
respondent at the height established by the former jury. The 
jury further found that the sum of $ 290, in gross, would be a 
just and reasonable compensation for all the damages occa- 
sioned by such use of said dam, and for the right of using and 
maintaining it for ever in manner aforesaid ; but that the re- 
spondent had not introduced new machinery into said mill, re- 
quiring a greater head of water, and had not raised his said dam, 
and the water by his said dam, higher than the point established 
by the former jury. 

This verdict, on being returned into the court of common 
pleas, was set aside, and the complainant appealed to this court. 

Cleveland, for the complainant. 

Richardson, for the respondent. 

Witpe, J. The material averment in the complaint on 
which the proceedings in this case are founded is, that the re- 
spondent ‘‘has raised his dam above the point fixed by the 
former jury, for the purpose of carrying new machinery.” 
There s no express provision for a new complaint in such a 
case , out there is no doubt that it might be maintained under 
the 4th section of c. 116 of the Rev. Sts. as an original com- 
plaint founded on a new statement of facts, to which the assess- 
ment on the former complaint would be no bar. And so it was 
heid in Johnson v. Kittredge, 17 Mass. 76. But the com- 
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plainant has failed to prove the gravamen on which his com- 
plaint is founded, which is negatived by the verdict ; the jury 
having found that the respondent has not raised his dam, and 
the water by his said dam, higher than the point established by 
the former jury. Thus the material issue has been found for 
the respondent. 

But the counsel for the complainant contends that the com- 
plaint may be maintained under § 33 of c. 116 of the Rev. Sts. 
which provides for anew complaint, and a new assessment of 
damages, when either party shall be dissatisfied with the an- 
nual compensation established by a former jury. But there is 
no averment in the complaint which can bring the case within 
that section. It is not alleged that the complainant is dissatis- 
fied with the former compensation allowed. And we hold that. 
such an allegation, or some one equivalent, is essential to the 
maintenance of a complaint on the 33d section; especially, 
when the complaint is well founded, as this is, on another sec- 
tion of the statute. The allegata and probata must agree. 
The complainant cannot found, his complaint on one section of 
the statute and have his damages assessed under another. And 
so it was decided in Vandusen v. Comstock, 9 Mass. 203, 
which is a decision directly in point. 

Judgment of the court of common pleas affirmed. 


. 


JonaATHAN BownpitcH vs. Daniet B. GREEN. 


Where one of two sureties gives collateral security for the payment of the debt for 
which he is surety, his co-surety does not, by paying that debt, become sprtais to 
the benefit of that security. 

The holder of collateral security for a debt has no authority to transfer that security 
after the debt is paid : Payment of the debt, by whomsoever made, discharges such 
security. 


AssuMPsiT on a promissory note of the defendant for $135, — 
dated November 29th 1836, and made payable to the plaintiff, 
or his order, on demand with interest. 
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The execution of the note being proved, at the trial in the 
court of common pleas, before Williams, C. J. the defendant 
gave in evidence a receipt, signed by the plaintiff, dated May 
13th 1839, (which was before the commencement of this ac- 
tion,) wherein he acknowledged full payment of said note by 
the defendant. ‘The plaintiff thereupon undertook to prove that 
the not: was transferred to and became the property of Benja- 
min Porter, before the payment thereof by the defendant to the 
plaintiff, and that this action was commenced and prosecuted 
by said Porter for his own benefit. To prove this, he read in 
evidence to the jury the following statement, made by Robert 
Fuller, which the parties to this suit agreed was true : 

In 1837, said Fuller commenced an action against Charles 
B. Porter, a son of said Benjamin Porter, for a debt of more 
than $200 and less than § 300. The plaintiff and said Benja- 
min Porter, in settlement of that action, presented to said Fuller 
two notes signed by said Charles B. Porter, and became sure- 
ties thereon. ‘These notes were dated July 7th 1837; one 
for $ 113-75, payable in three months, and the other for ¢ 150, 
payable in six months. ‘The plaintiff, a short time afterwards, 
delivered to said Fuller the note on which the present action 
is brought, as collateral security ; but did not indorse it. When 
the two notes signed by Charles B. Porter became due, said 
Fuller gave notice to said sureties that they were not paid. 
He also gave notice to the defendant, in April or May 1838, 
that the note now in suit was transferred as abovementioned. 
The defendant did not pay the note, and declared that he was 
unable to pay it at that time. Said Fuller called on said sure- 
ties for payment of the two other notes, and offered to give up 
to Benjamin Porter the note now in suit, if he would pay the 
said notes on which he was surety. Charles B. Porter paid 
¢ 52-29 on account of said notes, on the 5th of October 1837 ; 
and a daughter of said Benjamin Porter paid $30 on account 
thereof, on the 4th of April 1838. Said Benjamin paid on 
said notes $100, on the 12th of July 1838, and the balance, 
viz. $ 105, including $8°42 interest, and $15 costs of a suit coms 
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menced thereon by said Fuller ; and said Fuller thereupon de- 
livered the note now in suit to said Benjamin. 

Upon this evidence, the judge instructed the jury that the de- 
fendant was by law entitled to a verdict, and they returned a 
verdict accordingly. ‘The plaintiff alleged exceptions. 7 

Sparhawk, for the plaintiff. As Benjamin Porter paid the 
notes on which he was co-surety with Bowditch, and Fuller 
thereupon delivered to him the note in question, he has a right 
to sue upon it in Bowditch’s name. Jones v. Witter, 13 Mass. 
304. Allen v. Holden, 9 Mass. 133. A surety, who pays 
the debt, succeeds to all the rights of the creditor. Norton v. 


Soule, 2 Greenl. 341. Clason v. Morris, 10 Johns. 524. The | 


case is not varied by the fact that the note in suit was origi- 
nally the property of Bowditch. Story on Bailm. § 300. Ful- 
ler had authority to transfer the uote, as Bowditch did not 
pay the debt. Story on Bailm. $308. 2 Salk. 522. 3 Salk. 
267. Jarvis v. Rogers, 13 Mass. 105. 1 Story on Eq. § 499. 
Caldwell v. Roberts, 1 Dana, 357. 

Leland, for the defendant. ‘This note was pledged to se- 
cure payment of Charles B. Porter’s notes by oue or the other 
of the sureties, or by the principal. Fuller’s special property 
in it was devested on his receiving payment of those notes, and 
he had no authority to hold it, or to transfer it, for any other 
purpose. Parks v. Hall, 2 Pick. 210, 211. Overlock y. 
Hills, 8 Greenl. 383. Story on Bailm. § 339. See also 
Hammatt v. Wyman, 9 Mass. 138. 

- Wipe, J. Upon the facts proved and admitted at the 
trial, the jury were instructed that by law the defendant was en- 
tiled to a verdict ; and we think it very clear that they were — 
rightly so instructed. ‘The note sued had been paid to the 
nominal plaintiff before the commencement of the action ; and 
the only question was, whether the note, at the time, was his 
property. It had been before pledged to Robert Fuller, as 
collateral security for the payment of notes to him from Charles — 
B. Porter ; but those notes were afterwards paid, and Fuller’s 
lier. on the note in suit was thereby discharged. It was paid, 
it is true, by Benjamin Porter, who prosecutes this suit in the 
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name of Bowditch, and to whom Fuller delivered the said note 
on receiving payment from him. But Fuller had no right to 
transfer the note ; his lien thereon having been discharged. It 
makes no difference that Benjamin Porter and Bowditch were 
co-sureties for Charles B. Porter. They were jointly liable to 
Fuller, but the payment by one discharged both ; and the cases 
of Hammatit v. Wyman, 9 Mass. 138, and Brackett v. Winslow, 
17 Mass. 153, are directly in point. If Benjamin Porter had 
been a surety for Bowditch, the case of Norton v. Soule, 2 
Greenl. 341, cited by the plaintiff’s counsel, might be appli- 
cable ; but whether, in such a case, the present action could be 
maintained, it is not necessary to express any opinion. 

Upon the facts agreed, there can be no doubt that the notes 
to Fuller have been paid, and it is immaterial by whom they 
were paid ; for by whomsoever payment was made, the collate 
ral security was ipso facto discharged. 

Exceptions overruled. 


Betinpa Townsenp, Executrix, vs. Mary Dersy. 


A note, though it does not purport: to be for value received, is admissible in evi« 
dence to support a count for money had and received of the payee by the maker. 


AssUMPSIT on a promissory note alleged to have been made 
by the defendant to G. Townsend, the plaintiff’s testator, for 
value received. ‘There was also a count for money had and 
received, 

It was agreed by the parties, in the court of common pleas, 
that the defendant executed a note, which was produced by 
the plaintiff and was in the terms which follow: ‘‘ I promise 
to pay Gregory ‘Townsend two hundred dollars with interest. 
Medfield, April 8, 1837. Mary Dersy.”’ 

_ The plaintiff offered no other evidence to support her action, 

and the defendant insisted that the action could not be main- 
tained. Cummins J. ordered judgment to be rendered for the 
plaintiff ; and the defendant alleged exceptions. 
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J. P. Bishop, for the defendant. 

Wilkinson, for the plaintiff. 

Wipe, J. Whether there be any material variance be- 
tween the note declared on, and the one produced in evidence, 


is a question which we consider quite immaterial ; for if the 
note is valid, it is admissible in evidence under the count of 
indebitatus assumpsit for money had and received. 

The objection to the note is, that it does not on the face of it 
import to be for value received. But this we do not think is 
a well founded objection. It was formerly a matter of contro- 
versy, whether it was not essential to the validity of a bill of ex- 
change or promissory note, that it should express value re- 
ceived ; and some of the old cases decided that it was. In 
Hemmenway v. Hickes, 4 Pick. 500, C. J. Parker expressed a 
doubt on this point; and in Sazton v. Johnson, 10 Johns. 418, 
it was decided that a note, not expressing any consideration on 
the face of it, could not be given in evidence under the money 
counts. But in Kimball v. Huntington, 10 Wend. 675, it was 
decided that such a note or due, bill was a good promissory note 
within the statute, and that neither the acknowledgment of value 
received, nor negotiable words were essential to bring the note 
within the statute. And it seems now to be well settled that 
it is not necessary to insert in a bill or note the words ‘* value 
received,” or words equivalent ; as value is implied in every © 
bill, note, acceptance, and indorsement. It is so laid down m 
3 Kent Com. (3d ed.) 77 ; in Chitty on Bills, (6th ed.) 67 ; and 
‘in Bayley on Bills, (1st Amer. ed.) 24, 25. And the cases 
there cited fully sustain the principle laid down. ‘The same 1s 
also laid down, in Glen on Bills, 76, as the law of Scotland. 
It has also recently been so adjudged in England, in Hatch v. 
Trayes, 11 Adolph. & Ellis,'’702. It was in that case held that 
the payee of a note may maintain debt against the maker, al- 
though the note expresses no consideration, either by the words 
‘‘value received,” or otherwise. Lord Denman said that 
‘¢the words ‘ value received’ express only what the law must 
imply from the nature of the instrument and the relations of the 
parties apparent upon it.”’ So it has been held that debt lies 
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against the indorser of a bill payable to his own order. Stratton 
v. Hill, 3 Price, 253. 
We think the law on this point is now well settled, and upon 
sound and satisfactory principles. 
Exceptions overruled. 


Luke Batpwin vs. Aaron D. WILLIAMS. 


A contract for the sale of promissory notes is within the statute of frauds, (Rev. Sts. 
ce. 74, § 4,) and must be proved by some note or memorandum in writing, unless the 
purchaser has done one of the other acts required by the statute. 


Tuts case was tried before Wilde J. who made the follow- 
ing report of it : 

This was an action of assumpsit, and the declaration set 
forth an agreement of the plaintiff, that he would bargain, sell, 
assign, transfer and set over to the defendant, and indorse with- 
out recourse to him, the plaintiff, in any event, two notes of 
hand by him held, signed by S. J. Gardner ; one dated April 
24th 1835, for the payment of $1500; the other dated May 
5th 1836, for the payment of $500 ; and both payable to the 
plaintiff, or order, on the 3d of April 1839, with interest from 
their dates. ‘The declaration set forth an agreement by the de- 
fendant, in consideration of the plaintiff’s agreement aforesaid, 
and in payment for said Gardner’s said notes, to pay the plain- | 
tiff $ 1000 in cash, and to give the plaintiff a post note, made 
by the Lafayette Bank, for § 1000, and also a note signed by 
J. B. Russell & Co. and indorsed by D. W. Williams, for 
# 1000. 

The plaintiff, at the trial, proved an oral agreement with the 
defendant, as set forth in the declaration, and an offer by the 
plaintiff to comply with his part of said agreement, and a tender 
of said Gardner’s said notes, indorsed by the plaintiff, without re- 
course to him in any event, and a demand upon the defendant 
to fulfil his part of said agreement, and the refusal of the de- 
fendant to do so: But the plaintiff introduced no evidence 
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tending to show that any thing passed between the parties at the 
time of making the said agreement, or was given in earnest to 
bind the bargain. 

The judge advised a nonsuit upon this evidence, because the 
contract was not in writing nor proved by any note or memo- 
randum in writing signed by the defendant or his agent, and 
nothing was received by the purchaser, nor given in earnest to 
bind the bargain. A nonsuit was accordingly entered, which 
is to stand, if in the opinion of the whole court the agreement, 
set forth in the declaration, falls within the statute of frauds — 
Rev. Sts. ¢. 74, §4: Otherwise, the nonsuit to be taken off, 
and a new trial granted. | 

Clarke, for the plaintiff. The contract declared on is not 
for a sale, but for an exchange ; and exchanges are not within 
the statute of frauds. Roberts on Frauds, 164, note (81). 
The Rev. Sts. ¢. 74, §4, apply only to a ‘contract for 
the sale of any goods, wares, or merchandize”’; and choses in 
action fall within neither of these terms. Swinb. Part VIII. 
§ 10. 3 Bl. Com. 145. 1 Chit. Gen. Pract. 97. Green v. — 
Symonds, 1 Bro. C. C. 129, note. 1 Roper on Leg. (Ist 
Amer. ed.) 190. 1 Phil. Ins. (1st ed.) 66. Whiton v. Old 
Colony Ins. Co. 2 Met. 1. 2 Williams on Executors, 749. 

The decision of this court in Tisdale v. Harris, 20 Pick. 
9, that a contract for the sale of shares in a manufacturing cor- 
poration is within the statute of frauds, is directly contrary to a 
decision since made by the court of King’s Bench in England. 
In Humble v. Mitchell, 11 Adolph. & Ellis, 207, it was held 
that a contract for the sale of shares in a joint stock banking 
company need not be in writing. Lord Denman said, *‘ shares 
in a joint stock company like this are mere choses in action, 
incapable of delivery, and not within the scope of the 17th sec- 
tion ” of the St. 22 Car. II. c. 2, which is like § 4 of c. 74 of 
our Rev Sts. 

S. D. Parker, for the defendant. The case of Tisdale v 
Harris is decisive of the case at bar. Promissory notes are 
‘“‘goods,’’ and for many purposes they are ‘* merchandize ” 
Bona notabilia include notes and bills of exchange, and the 
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place of administration is determined by the locality of such 
choses in action. 1 Williams on Executors, 177, 178. 

The declaration shows a contract of sale, and not of ex- 
change. If it does not, there is no cause of action on the 
record. But an exchange of goods is a barter sale. It is not 
necessary that money should be received or be stipulated for, in 
order to constitute a sale. 

Wipe, J. This action is founded on an oral contract, and 
the question is, whether it is a contract of sale within the statute 
of frauds. 

The plaintiff’s counsel contends, in| the first place, that the 
contract is not a contract for the sale of the notes mentioned in 
the declaration, but a mere agreement for the exchange of 
them ; and, in the second place, that if the agreement is to be 
considered as a contract of sale, yet it is not a contract within 
that statute. 

As to the first point, the defendant’s counsel contends, that 
an agreement to exchange notes is a mutual contract of sale. 
But it is not necessary to decide this question, for the agreement 
of the defendant, as alleged in the declaration, was, to pay for the 
plaintiff’s two notes ¢ 2000 in cash, in addition to two other notes ; 
and that this was a contract of sale is, we think, very clear. 

The other question is more doubtful. But the better opin- 
ion seems to us to be, that this is a contract within the true 
meaning of the statute of frauds. It is certainly within the mis- 
chief thereby intended to be prevented ; and the words of the 
statute, ‘*‘ goods”? and ‘‘ merchandize,”’? are sufficiently com- 
prehensive to include promissory notes of hand. The word 
*¢ goods ”’ is a word of large signification ; and so is the word 
‘¢ merchandize.”” JWVerz est quicquid vendi potest. 

In Tisdale v. Harris, 20 Pick. 9, it was decided that a 
contract for the sale of shares in a manufacturing corporation 
is a contract for the sale of goods or merchandize within the 
statute ; and the reasons on which that decision was founded 
seem fully to authorize a similar decision as to promissory notes 
of hand. A different decision has recently been made in Eng: 
land, in Humble v. Mitchell, 3 Perry & Davison, 141. 8. C, 
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11 Adolph. & Ellis, 207. In that case it was decided that a 
contract for the sale of shares in a joint stock banking company 
was not within the statute of frauds. But it seems to us that 
the reasoning, in the case of Tisdale v. Harris, is very co- 
gent and satisfactory ; and it is supported by several other — 
cases. In Mills v. Gore, 20 Pick. 28, it was decided that a 
bill in equity might be maintained to compel the re-delivery of 
i deed and a promissory note of hand, on the provision in the 
Rev. Sts. c. 81, § 8, which gives the court jurisdiction in all 
suits to compel the re-delivery of any goods or chattels whatso- 
ever, taken and detained from the owner thereof, and secreted 
wr withheld, so that the same cannot be replevied. And the © 
same point was decided in Clapp v. Shephard, 23 Pick. 228. 
In a former statute (St. 1823, c. 140), there was a similar pro- 
\ision which extended expressly to ‘* any goods or chattels, — 
deed, bond, note, bill, specialty, writing or other personal prop- 
erty.”? And the learned commissioners, in a note on the Rey. 
Sts. c. 81, $8, say, that the words ‘‘ * goods or chattels’ are 
sipposed to comprehend the several particulars immediately fol- 
lowing them in St. 1823, c. 140, as well as’ many others that 
are not mentioned.” 

The word ‘‘ chattels” is not contained in the provision of 
the statute of frauds ; but personal chattels are moveable goods, 
and, so far as these words may relate to the question under con- 
sideration, they seem to have the same meaning. But how- 
ever this may be, we think the present case cannot be distin- 
euished in principle from Tisdale vy. Harris ; and upon the au- 
thority of that case, taking into consideration again the reasons 
and principles on which it was decided, we are of opinion that 
the contract in question is within the statute of frauds, and con- 
sequently that the motion to set aside the nonsuit must be overs 
ruled. 
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SusannaH TT’. Tuaver & others vs. Cates Ho .tis. 


Where an executor gives notice of his appointment, according to St. 1788, c. 66, § 1, 
& Rev. Sts. c. 66, § 1, and-afterwards suffers judgment to be rendered against him 
in a suit by a creditor of the deceased, commenced more than four years after the 
executor’s giving bond for the discharge of his trust, and execution on such judg- 
ment is levied on the real estate of the testator ; such levy is void as to all the de- 
visees of the estate, except the executor: If he be one of the devisees, he and his 
heirs are estopped to deny the validity of the judgment and execution. 

Where part of the demandants, who join in a writ of entry, are not entitled to recover, 
the writ may be amended by striking out the names of such demandants, and the 
others may thereupon recover their shares of the demanded premises. 


Wrir of entry to recover land in Braintree. The demand- 
ants claimed title under the will of Ebenezer Thayer, who de- 
vised all his real estate, except such part thereof as might be 
necessary for the payment of his debts, to his wife for life, and 
after her decease, one fifth thereof to his two grandsons, chil- 
‘dren of a deceased son, and the other four fifths to his four 
surviving sons, two of whom he appointed executors of his will, 
giving them full power and authority to sell and pass deeds of 
such parts and so much of his real estate, as might be necessary 
to pay all his debts which his personal property, not bequeathed 
to his wife, might be insufficient to pay. ‘The will was proved 
and allowed on the first Tuesday of August 1809, and letters 
testamentary were thereupon granted to said executors, and they 
gave bond and entered upon the execution of their trust, and 
gave due notice of their appointment. On the 14th of Novem- 
ber 1809, they duly filed in the probate office an affidavit of the 
fact of their having given such notice. 

The tenant claimed title through several mesne conveyances 
from Samuel Penniman and, Daniel Hayward, creditors of said 
Ebenezer Thayer, the testator. | 

Said Penniman held a promissory note of the testator, pay- 
able on demand, on which said executors paid interest till April 
1817. He commenced an action thereon against them, at the 
April term of the court of common pleas, in 1818, and they 
appeared and answered thereto. At the following December 
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term, judgment was rendered for said Penniman, on which a 
third alias execution was issued, on the Sth of March 1820, 
against the property of the testator in his executors’ hands, and 
the same was duly levied on real estate of the testator, part of 
the demanded premises, and was returned satisfied. 

Said Hayward held two like promissory notes of the testator, 
on which said executors paid interest to Mareh 1815, and on 
which he commenced an action against them at the April term 
of the court of common pleas, in 1819, which action was car- 
ried, by demurrer, to the supreme judicial court ; and at the 
October term thereof, in 1819, said Hayward recovered judg- 


ment, and shortly after took out execution and duly levied the _ 


same on the other part of the demanded premises, as the estate 


of the said testator. 

Before either of said suits was commenced against said execu- 
tors, they had sold, under the authority given them by said will, 
property of the testator sufficient to pay all his debts and the 
expenses of administration. 

The demandants in this suit are the heirs of two of the testa- 
tor’s four sons, (including one of his executors,) to whom he 
devised, as above set forth, four fifths of his real estate ; and 
also one of the two grandsons to whom the testator devised one 


fifth of his real estate, and the heirs of the other of said grand- — 


sons: The several proportions claimed by the demandants 
amount to three fifths of the premises described in their count. 
[See Rev. Sts. c. 101, § 10.] | 

The case was submitted to the court on the foregoing facts, 
which were agreed by the parties. Judgment to be rendered for 
the demandants, if in the opinion of the court they are entitled 
to recover; and the value of the improvements made by the 
tenant, and also the value of the mesne profits, to be assessed 
by referees: Otherwise, the demandants to become nonsuit. 

Churchill, for the demandants. 

Kingsbury, for the tenant. 

Witpe, J. The tenant’s title to the demanded premises is 
derived from the levies of two executions thereon on judgments 
recovered against the executors of the last will and testament 
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of Ebenezer Thayer, deceased ; and the case turns on the va- 
lidity of those levies. 

The executors took out letters of administration on the first 
Tuesday of August 1809, and thereupon gave due notice of 
their appointment before the 14th day of November in the same | 
year ; and the judgments on which said executions issued were 
not recovered until the years 1818 and 1819. ‘Those actions 
were commenced in the same years; and the question is, 
whether these executions could be legally extended on the lands 
of the testator, which were by his will devised to the demand- 
ants. And this question, we think, is virtually settled in Ex 
parte Allen, 15 Mass. 58, and by several subsequent cases. In 
the former case, the court refused to grant the license prayed 
for by the petitioner, expressly on the ground that after four 
years from the time of granting administration and notice, the 
lien which the creditors had upon the estate of their deceased 
debtor was discharged ; and that if a suit should be commenced 
afterwards, ‘‘ when judgment could not be obtained, but through 
the collusion or negligence of the executor or administrator, a 
levy upon the land then in the possession of the heirs, devisees 
or purchasers, could not be lawfully made ; but the remedy 
must be against the executor or administrator, as in case of an 
executor de son tort.”’ And so the law is laid down, substan- 
tially, in Heath v. Wells, 5 Pick. 143. In the latter case, the 
tenants set up a title under a sale by the administrator of a de- 
ceased debtor, in pursuance of a license for that purpose, to pay 
a debt barred by the statute of limitations respecting executors 
and administrators ; and it was held that the license and sale 
were void. And so we hold in the present case, that the levies 
of the two executions, under which the tenant claims, are void 
as to all the devisees, except the executors, who are bound by 
the judgment, as are also their heirs, who are estopped to deny 
the validity of said judgments and executions. The executors, 
having neglected to plead the statute of limitations, could not 
afterwards reverse those judgments on writs of error. But the 
other devisees, not being parties in those actions, may avoid the 
levies of the executions, by proof that they were not lawfully 
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made. ‘The judgments were not recovered for the proper debts 
of the testator; for the debts were barred by the statute of 
limitations, which was principally intended for the benefit and 
protection of heirs and devisees. St. 1783, ¢. 32, $7. 

_ ‘The demandants may have liberty to amend, by striking out 
the names of those who claim under the executors, and thereupon 
will be entitled to recover their shares of the premises demand- 


ed ; the value of the tenant’s improvements being first ascer 


tained, according to the agreement of the parties. 


Jacos Monx vs. CHESTER GUILD. 


The rule, that a writ of error will not lie where the party aggrieved is entitled to an 
appeal, applies to the casé of a defendant, whose motion to dismiss the action 
against him for want of due service is overruled by the court below, and who there- 
upon withdraws his appearance and is defaulted. 


Wrir of error to reverse a judgment of the court of common 
pleas rendered in this county, at April term 1839, in favor of 
said Guild against said Monk. ‘The error assigned was, that 
said Monk, prior both to the service and date of the original 
writ, had removed his domicil from this Commonwealth, and 
resided in the State of New York, and there continued to re- 
side to the time of bringing this writ of error; and that no attach- 
ment of his goods or estate, effects or credits, was made on said 
original writ. 

The parties agreed upon the following facts: Said Monk, in 


the spring of 1838, removed his domicil from Massachusetts — 
and went to reside in the State of New York, where he has 
ever since resided ; but said removal was unknown to said 
Guild ; and thence to the time of rendering the judgment, said 


Guild did not know that said Monk was absent, except for a 
temporary purpose, as he had usually before been. The decla- 
ration in the writ, which was the foundation of the judgment, 


was upon a promissory note given by said Monk to said Guild. — 


The writ was dated June 29th 1838, and was served, on the 
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18th of August following, by a deputy sheriff, who returned 
thereon that he had made diligent search for the property and 
person of said Monk, and was not able to find either within his 
precinct ; but that he had attached a billet of wood, as the 
property of said Monk, and left a summons, for his appearance 
at court, at Mrs. Cole’s in North Bridgewater,: that being the 
last and usual place of his abode within this Commonwealth ; 
not being able to find any agent or attorney of said Monk, within 
this Commonwealth, with whom to leave a summons. 

_ On the entry of said action at September term 1838, the 
said Guild suggested on the record that said Monk was out of 
the Commonwealth, and took an order of notice in the usual 
form. At the succeeding December term, said order of notice 
not having been complied with, said Guild took out another 
order of notice in the alternative, which was duly served on said 
Monk at his residence in Troy, N. Y. on the 30th of March 
1839, by reading to him an attested copy of said order 

Prior to September term 1838, said Monk directed an at- 
torney to appear generally in defence of said suit, but said at- 
torney did not appear until April term 1839. He then ap- 
peared and moved the court to dismiss the action, for the 
_ reasons stated in the present assignment of errors, and made 
such motion in writing, which motion the court of common pleas 
refused to grant, and said attorney then withdrew his appear- 
ance. Judgment was thereupon rendered, and execution issued 
thereon, which is wholly unsatisfied. 

E. Ames, for the plaintiff in error. 

Clarke, for the defendant in error. 

Suaw, C. J. If the validity of the judgment sought to be 
reversed were properly before the court on this writ of error, 
we are very doubtful whether it could be supported. But a 
preliminary question arises whether the writ of error is rightly 
brought. 

It has been held, in a series of cases, so as to become a rule 
established by authority, that where the alleged erroneous judg- 
ment of a lower court was open to an appeal, and where the 
plaintiff in error was in such a condition, that without laches he 
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could avail himself of his right to appeal and did not do it, he — 
cannot have a writ of error. Savage v. Gulliver, 4 Mass. 178. — 
Jarvis v. Blanchard, 6 Mass. 4. Champion v. Brooks, 9 Mass. 
228. : 

The reasons on which the rule is founded are, that the reme- 
dy by appeal is more simple, more prompt, less expensive and 
circuitous ; and if the supposed error is of such a nature that it 
can be corrected by amendment, a writ of error would be wholly 
unnecessary. Indeed it is now settled (Rev. Sts. ¢. 100, § 24) 
that no judgment shall be reversed for any defect in matter of 
form, which might by law have been amended. 

The rule, that he who has a right to appeal shall not bring 
error, applies of course to cases only where the party had an — 
opportunity to appeal. If he never appeared, or was never — 
duly summoned, and judgment was rendered against him by de- — 
fault, the case would be very different. Gay v. Richardson, 18 — 
Pick. 417. Arnold v. Tourtellot, 13 Pick. 172. The cases 
of Tingley v. Bateman, 10 Mass. 343, and Nye v. Liscombe, 
21 Pick. 263, were decided on plea in abatement or motion to 
dismiss ; and, though good anthoritie on the other point, have 4 
no bearing on this. ; 

Tt does not appear in this case, whether the ad damnum was — 
over $300, so as to give an absolute right of appeal under St. 
1838, c. 165 ; but if it was not, the defendant had only to put — 
in writing his motion to dismiss the action, and the decision — 
overruling it, in the form of a bill of exceptions ; in which case ~ 
it would become a part of the record. Then, if he was right in 
coutending that he was not bound to answer, for want of due 
service of the writ, after a final judgment, either pro forma or 
upon the merits, he would have the same benefit, in the sum- — 
mary mode of exceptions, of having the opinion of this court 
upon the question, as he could have in the case of an appeal in 
the ordinary form. 

We are all of opinion, that if the defendant in the original suit 
was not duly summoned, his appearance by an attorney to take 
the exception and make a motion to dismiss the action was not al 
waiver of his exception. 7 Mass. 29. 12 Mass. 39. 19 Pick. 247. 

Plaintiff in error takes nothing by his writ. — 
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PRESENT: 


Hon. LEMUEL SHAW, Curier Justice. 
Hon. SAMUEL PUTNAM, jJ 
Hon. SAMUEL S. WILDE, Maes eee 


INHABITANTS OF GLOUCESTER vs. County CoMMISSIONERS 
oF Essex. 


Under the Rev. Sts. c. 24, § 13, authorizing a jury to make any alterations, that may 
be prayed for, between the termini of a highway laid out by county commissioners, 
a jury has no authority to make an entire new line of way from one terminus to the 
other ; and a mandamus will not be granted to the commissioners to summon a jury 
for such purpose, on their dismissing a petition therefor of parties aggrieved by the 
laying out of a highway. 


PeriTion for a writ of mandamus to be directed to the 
county commissioners, requiring them to issue a warrant to 
summon a jury to make alterations in a highway. ‘The facts of 
the case are fully stated in the opinion of the court. 

The argument was had at the last November term. 

Shillaber, for the petitioners. 

Wildes, for the respondents. 

Suaw, C. J. This is a petition for a writ of mandamus, 
directing the county commissioners to summon a jury under 
these circumstances: ‘I'he commissioners, in 1839, after due 
notice, laid out a highway in the town of Gloucester, passing 
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over the land of several individual proprietors, and crossing 


Little River, and extending, in the whole, about one mile and 
a quarter. After the return of the location was made and ac- 
cepted by the commissioners, and at their session next following 
that return and acceptance, the inhabitants of Gloucester pre- 
sented their petition, requesting the commissioners to summon 
a jury to make certain specified alterations in the route of said 
highway. It appears by the answer of the commissioners, 
which is admitted to be true, that the alteration, proposed by 
the petitioners to be submitted to and made by the jury, is an 
evtirely distinct route from that made and located by the com- 
m.ssioners ; beginning at one terminus and ending at the other, 
an| not coinciding with the route established by them, except at 
the termini. It also appears that the proposed route passes 
over lands of persons, whose lands were not traversed by the 
route established by the commissioners, and wholly leaves the 
lands of proprietors, whose lands were taken by the commission- 
ers’ route, and for whom damages were assessed. 

There is great difficulty in understanding clearly what was the 
intention of the legislature, in the various provisions of the re- 
vised statutes, in relation to laying out highways. Several sec- 
tions of Rev. Sts. c. 24, viz. $§ 7, 8, 18, &c. plainly contemplate 
that towns may and must be parties, and as such may pray for 
a jury in various cases. 

In regard to the right and authority of individuals, whose 
land has: been taken, although in terms it is provided that they 
may, on application, have a jury to increase their damages, or 
to make any alterations in the route, yet it has been decided 


to be a reasonable construction of these provisions, that no other _ 


alteration can be made, on the application of an individual, ex- 
cept so far as it passes over his land ; or, in case of a like ap- 
plication by two or more coterminous proprietors, so far as it 
passes over their lands. On any other construction, such alter- 
ations might be made, that the way would be broken up into 
sections not coinciding with each other, and thereby render 
the whole useless. The legislature could not have intended so 
absurd a consequence ; and therefore such construction is put 
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upon the generality of the words of the statute, as it must be 
presumed the legislature intended. Merrill v. Inhabitants of 
Berkshire, 11 Pick. 269. Lanesborough v. County Cominis- 
sioners of Berkshire, 22 Pick. 278. 

It is to be presumed, that the reason why it was ever pro- 
vided that a jury should be authorized, on the application of 
an individual whose land is taken, to make alterations in his land, 
was, because it might be intimately connected with the question 
of damages. The declaration of rights having provided that every 
party, whose civil rights are to be affected, shall, if he require 
it, be entitled to have a trial by jury, it has been considered by 
the legislature as a just deference to this provision, that a pro- 
prietor, whose land is taken for public use, shall have it est.- 
mated by a jury, if he require it. In assessing damages, it would 
often happen, that by a deviation, or alteration of the line of the 
way, the damages might be essentially diminished ; as, by avoid- 
ing a building of the owner, or his well, orchard or garden, the 
effect would be to reduce the burden upon the individual, with- 
out diminishing much, if any, the utility of the way to the public. 
The practicability of such alteration, therefore, would naturally 
connect itself with the question of damages ; and it is believed 
that a regard to this consideration first introduced the provision 
that a jury might make alterations, on the application of an indi- 
vidual proprietor. But these considerations would not extend 
to warranting alterations, except on the land of such applicant 
himself, or applicants, if two or more happen to be adjoining 
each other ; and this strengthens the conclusion, that it was in- 
tended to be so limited by the legislature. 

But there is much more difficulty in finding the limit intended 
by the legislature to be put on the power of towns to apply 
for a jury to make alterations. ‘The power so to apply is given 
in general terms, as well to towns as to individuals. Rev. Sts. c. 
24,§13. Still, although the law thus contemplates that towns 
may be parties, and, as such, may pray for a jury to make alter 
ations, yet this must be construed with reference to other pro 
visions of the statute, and limited accordingly ; so that all its 

VOL. Ill. 20 


378 ESSEX. 


ee ee 


Inhabitants of Gloucester v. County Commissioners of Essex. 


provisions may stand together, and form one consistent, practi- 
~ cable and harmonious system. 

The same statute, which gives this right to a town to pray for 
a jury to make alterations, provides that the lands of those, 
whose lands are taken by the commissioners, shall have dam- 
ages, and, if dissatisfied with the amount, they may have a jury to 
assess them. And any act, authorizing the taking of the land 
of individuals for public uses, which should not make such pro- 
vision, would be unconstitutional, inoperative and void. But a 
jury is only to revise and rejudge the assessment made by the 
commissioners, and not to make an original assessment. But if 


juries may make alterations ad libitum, within the termini, they _ 


may pass over lands of persons, whose lands have not been 
taken by the commissioners, and for whom no damages have 
been assessed. If the jury proceed to assess damages for such 
persons, they proceed to adjudicate upon the rights of those who 
are not before them, who have never been summoned, except 
by a general notice of the petition, given by the commissioners, 
which has been acted upon and exhausted, and who are no 
longer deemed parties to the proceeding. Or shall such per- 
sons make a new application to the commissioners to assess 
their damages ? It is true there is no express authority given 
to the commissioners in such case, but suppose they have it by 
necessary implication ; then after such assessment in favor of 
such new parties, each of them may pray for a jury, and have a 
new assessment of damages, and, if the jury so say, a change of 
location. 

But this is not the whole of the difficulty. A new highway 
may extend through several towns. If each town may pray for 
a jury to make any alterations within the termini, then the road 
may go through towns not touched by the commissioners’ loca- 
tion, and go wholly aside of towns traversed by it. It would 
thus bring in new parties, not before affected. Each might have 
a new jury, and each jury might make a new location. It seems 
impossible, therefore, to suppose that these consequences were 
contemplated by the legislature ; and we suppose, therefore, the 
statute cannot be construed and applied literally, because it* 
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would be inconsistent with other provisions ; and it must be con- 
strued and applied, if possible, so as to give all of them a rea- 
sonable construction. Without attempting a construction to 
meet all the difficulties of the case, we are strongly inclined to 
the opinion, that it would not be competent for a jury, upon 
the application of a town for alterations, so to change the loca- 
tion of the commissioners as to affect any other town, nor to 
make such alterations as to extend the road over the lands of 
persons, whose lands are not passed over by the route of the 
commissioners; but must be confined to the lands of those, 
whose lands have been taken, for whom damages have been as- 
sessed, and who are thereby deemed parties to the proceedings. 

But the specific ground, upon which we decide upon this 
petition, is this: It is very clear that if a jury would have no 
authority to do the acts contemplated by the petitioners, then 
there is no occasion for granting the writ of mandamus as 
prayed for. | 

Throughout the whole system of legislation. upon this subject, 
the term ‘‘ alteration ”’ has been used technically, to distinguish 
between the making of an entire new way, and changing the lo- 
cation in one or more intermediate sections. ‘The statute con- 
templates the laying out, altering, and discontinuing of highways, — 
as the exercise of distinct substantive powers, to accomplish 
separate and distinct objects. Under a petition for altering a 
highway from A. to B., it is very questionable whether the 
commissioners could lay out an entire new line of way between 
the two termini. If they can, there would seem to be no dis- 
tinction between Jaying out and altering. 

Taking the term ‘alterations ” as used technically and in 
the sense explained, let us examine the clause in the statute, on 
which this petition is founded. Rev. Sts. ¢. 24,§ 13. ‘+ Any 
party who shall be aggrieved by the doings of the commission- 
ers, either in laying out, altering, or discontinuing any highwav, 
or in the estimation of his damages occasioned thereby, may 
have a jury, &c.; provided that the jury shall not revise the 
judgment of the commissioners, as to the common convenience 
and necessity of laying out or of altering ; but they may make 
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any alterations that may be prayed for between the termini.” 
Had it been intended to confer an authority to construct an en- 
tire new line of road, from one terminus to the other, it would 
have been given, we think, in more express terms. In this 
very section, the laying out of a new road, and the making of 
alterations in an existing road between termini, are spoken of as 
distinct. If, in describing the power to be conferred on a jury, 
it was intended to give the power of changing the whole loca- 
tion, it would have been expressed, we think, by saying that the 
jury should have power to lay a new line of road between the 
same termini, or make any alterations therein ; especially as 
these are regarded as distinct and separate powers. 

Without attempting, therefore, to lay down any general rule 
on the subject, or saying how the difficulties first above suggest- 
ed are to be met and obviated, when they occur, we are of opin- 
ion that as this petition prayed for a jury to make an entire new 
line of way from one terminus to the other, it was asking for the 
exercise of an authority which the statute has not conferred on 
the jury ; that the commissioners did right in dismissing the pe- 
tition, and that the petition to this court for a writ of mandamus 
must be dismissed. 


Francis Dopce & another vs. County COMMISSIONERS OF 
Essex. 


The damages occasioned by laying out and making a rail road, and which, by Rev. 
Sts. c. 39, § 56, county commissioners are bound to estimate, include injuries which 
are done, bya rail road corporation, to buildings near the line of the road, by 
means of blasting, in a proper manner, a ledge of rocks through which the rail road 
passes. 


Tuts petition for a mandamus was argued at the last No- 
vember term, by Rantoul § Ward, for the petitioners, and by 
Saltonstall § N. J. Lord, for the respondents. The opinion 
of the court, which was delivered at this term, shows all the 
facts of the case, and the grounds taken by the respective 
counsel. 
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Suaw, C. J. This is an application for a writ of manda- 
mus to the commissioners, requiring them to assess damages for 
the petitioners against the Kastern Rail Road Company. ‘The 
facts, as set forth in the petition and admitted by the answer of 
the commissioners, are, that the plaintiffs are owners of a lot 
of land in Beverly with a house thereon, situated near the limits 
of the rail road, but not within them ; that the rail road is near 
a ledge of rock ; that the company, by the necessary operation 
of blasting said ledge of rock, for the purpose of grading their 
rail road, greatly damaged and nearly destroyed the petitioners’ 
house. 

This case presents the question, whether, under the provisions 
of the revised statutes respecting rail roads, one can have com- 
pensation for damages, whose land has not been directly taken 
for the site of the rail road, nor for supplying materials for its 
construction. 

It is not now necessarily a question, whether the property of 
an individual, thus necessarily and injuriously affected, and in 
effect withdrawn from the profitable use and beneficial control 
of the owner, is appropriated to public uses, within the pro- 
vision of the 10th article of the declaration of rights. It was 
quite competent for the legislature, in providing for the prose- 
cution of a great public work, to require compensation to be 
made to persons injuriously affected by it, though not a case 
coming within the express requisitions of the bil! of rights ; and 
the corporation, by accepting the act of incorporation, became 
bound by such provisions. It is a question, therefore, depend- 
ing on the construction of the Rev. Sts. ¢. 39, which are re- 
ferred to and made part of their act of incorporation. 

__ It is contended, however, on the part of the Rail Road Com- 
pany, that the remedy for a damage like that of the petitioners, 
where no land is taken or appropriated, is not to be sought by 
an application to the county commissioners, but by an action at 
common law. But it has been truly answered, on the part of 
the petitioners, that it is a reasonable and now well settled prin- 
ciple, that when the legislature, under the right of eminent do- 
main, and for the prosecution of works for public use, avthorize 
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an act or series of acts, the natura] and necessary consequence 
of doing which will be damage to the property of another, and 
provide a mode for the assessment and payment of the dam- 
ages occasioned by such work, the party authorized, acting 
within the scope of his authority, is not a wrong doer ; an action 
will not lie as for a tort; and the remedy is by the statute, and 
not ‘at common law. Stevens v. Middlesex Canal, 12 Mass. 
466. Stowell v. Flagg, 11 Mass. 364. Lebanon v. Olcott, 
1 N. Hamp. 339. Calking v. Baldwin, 4 Wend. 667. 

Still the question recurs, whether the statute does provide 
such remedy in the case stated. The provision is this: ‘* Every 
rail road corporation shall be liable to pay all damages, that 
shall be occasioned by laying out, and making and maintaining 
their road, or by taking any land or materials, as provided in 
the preceding section,” &c. Rev. Sts. c. 39, § 56. 

The court are of opinion, that the provision is broad enough 
to embrace damage done to real estate, like that which the 
petitioners have sustained. It is like the case of a housé situ- 
ated on the brink of a deep cutting, so as to become insecure, 
and so that it is necessary to remove it. It is a damage occa- 
sioned by the laying out and making of the road. 

But it is contended that this is to be limited, by reference 
to § § 54, 55, providing for the taking of lands for the line of | 
the road, and also for materials, if without the limits of the — 
road, by authority of the commissioners. But we can perceive — 
no ground upon which the plain provision of § 56 is to be so 
limited. It undoubtedly provides for damages in those cases ; 
but it does not limit the provision to those cases. 

But it is said that the damage done to the petitioners’ house, 
not on the line of the rail road, was accidental and consequential, 
and not the necessary effect of making the rail road. 

The statement made in the petition, and admitted in the an- 
swer, is, that the company located and constructed their rail 
road, through land next adjoining that of the petitioners ; that 
they contracted with person$ to blast a ledge of rocks in such 
adjoining land, and agreed to indemnify them against any dam- 
age arising therefrom ; and that, in blasting said rocks, the “use 
of the petitioners was necessarily destroyed. : : 
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An authority to construct any public work carries with it an 
authority to use the appropriate means. An authority to make 
a rail road is an authority to reduce the line of the road to a 
level, and for that purpose to make cuts, as well through ledges 
of rock as through banks of earth. Ina remote and detached 
place, where due precautions can be taken to prevent danger to 
persons, blasting by gunpowder is a reasonable and appropriate 
mode of executing such a work; and, if due precautions are 
taken to prevent unnecessary damage, is a justifiable mode. It 
follows that the necessary damage occasioned thereby to a 
dwellinghouse or other building, which! cannot be removed out 
of the way of such danger, is one of the natural and unavoid- 
able consequences of executing the work, and within the pro- 
visions of the statute. 

Of course, this reasoning will not apply to damages occasioned 
by carelessness or negligence in executing such a work. Such 
careless or negligent act would be a tort, for which an action 
at law would lie against him who commits, or him who com- 
mands it. But where all due precautions are taken, and dam- 
age is still necessarily done to fixed property, it alike is within 
the letter and the equity of the statute, and the county commis- 
sioners have authority to assess the damages. ‘This court are 
therefore of opinion, that an alternative writ of mandamus be 
awarded to the county commissioners, to assess the petitioners’ 
damages, or return their reasons for not doing so 
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Harpy Puirren vs. Ricuarp STICKNEY. 


An agreement between A. & B. that B. will permit A. to buy a tract ef land which is 
to be sold at auction, and that A. will buy it and convey a certain part thereof to B. 
at an appraisement to be made by persons named in the agreement, is not, on the 
face of it, void for illegality. 

An agreement by two or more persons, that one of them only will bid at an auction 
of property, and will become the purchaser for the benefit of them all, is illegal, if it 
be made for the purpose of preventing competition at the biddings and depressing 
the price of the property below the fair market value. Aliter, if the purpose of the ~ 
agreement be to enable each of the parties to become a purchaser, when he desires a 
part of the property offered for sale, and not the whole lot ; or if the agreement be 
for any other honest and reasonable purpose. 

Where one makes a valid promise to convey land to another for the sum at which it 


shall be appraised by three certain men, it is not necessary that they should be unan. ~~ 


imous in their appraisement, in order to bind the promissor to make the conveyance. 


THIs was an action of debt to recover § 100 for breach of 
the following agreement: ‘‘ Know all men by these presents, 
that I Richard Stickney, in consideration that Hardy Phippen 
will permit me to purchase a certain piece of land, to be sold 
this day, bounded on said Phippen and myself, do hereby agree 
to purchase the said lot of land, and by this instrument do here- 
by agree to sell and convey to said Phippén the said piece of 
land on such terms as we, the said Phippen and Stickney, shall 
hereafter agree upon, or on such terms as the witnesses to this 
instrument shall decide to be just and reasonable: Said con- 
veyance to Phippen to be made by said Stickney as soon after 
the sale to be made this day, as can reasonably and convenient- 
ly be made ; it being understood and agreed that the said Stick- 
ney will reserve the court or passage way, and the trees on the 
lot said Stickney agrees to convey to Phippen and his heirs, to 
himself ; said trees to remain on the land until the fall, or a 
suitable time to remove them. In default of any part of the 
condition of this agreement, we bind ourselves, and our heirs 
respectively, in the sum of one hundred dollars, to be duly paid 
to the injured party. Salem, May 23d, 1838. In witness 
whereof we this day fix our hands and seals.” (Signed and 
sealed by both parties, and attested by three subscribing wit- 
nesses. ) 
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The parties submitted the case to the court in these terms : 
*¢ The defendant offers to prove in defence, if competent, that 
the contract ” (above set forth) ‘‘ was made under the follow- 
ing circumstances ; One Joseph Perkins died seized of a lot 
of land adjoining the lands of the plaintiff and lands of the de- 
fendant. ‘The administrator of the estate of said Perkins adver- 
tised said lot of Perkins for sale at public auction, under license 
from the probate court. The plaintiff and defendant entered 
into said written agreement. ‘The defendant purchased the land 
at auction, and under said agreement ; the plaintiff refraining 
from any bid, on account of said agreement. As soon as the 
defendant had received his deed from said administrator, the 
plaintiff demanded of the defendant a settlement according to 
the terms of said agreement; but they could not agree, and 
thereupon the witnesses to said agreement were called together, 
as by said agreement is provided, and the parties had notice and 
appeared before the referees, or witnesses, two of whom agreed 
upon and signed an award, that the defendant should pay to the 
plaintiff $ 180 for the land described and mentioned in the in- 
strument (above set forth) signed by them. ‘The third referee, 
in whose handwriting the award appears, was present, but did 
not agree to it, and refused to sign it. This award, the de- 
_ fendant refused to perform. 

“¢ Tf the plaintiff ought to recover, he is to have judgment for 
$ 100, and costs, and interest ; otherwise, he is to be nonsuit, 
and the defendant is to have costs.” 

The argument was had at the last November term. 

Prince, for the defendant. ‘The agreement of these parties 
was void for illegality. Jones v. Caswell, 3 Johns. Cas. 29. 
Doolin v. Ward, 6 Johns. 194. Wilburv. How, 8 Johns. 
444. Thompsonv. Davies, 13 Johns. 112. Gulick v. Ward, 
5 Halst. 87. Brown on Sales, 585 — 587. 

The award of two only of the arbitrators did not bind the par- 
ties. Towne v. Jaquith, 6 Mass. 46. 

Ward, for the plaintiff. 

The chief justice read the opinion of the court, as written by 

Dewey, J. The principal question in the present case 
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is, whether the contract entered into by these parties is invalid 
in law, as contravening established principles of public “policy, 
and injurious, in its tendency and effect, to the interests of those 
who may be concerned in sales at auction. 

This subject, in another form, came before the court of 
King’s Bench in the case of Berwell v. Christie, Cowp. 395, 
on which occasion Lord Mansfield expressed his opinion strong- 
ly against all secret arrangements calculated to mislead and de- 
ceive purchasers, or vendors, and requiring the strict obser- 
vance of good faith and fair dealing, as essential to the, validity 
of such sales. Upon this principle, the court in that case re- 
fused to sustain an action by the owner of property sold, against 
an auctioneer for selling the same to the highest bidder, con- 
trary to his instructions from the owner not to sell below a cer- 
tain fixed price. Similar views were taken in the case of How- 
ard v. Castle, 6 'T’. R. 642, where the owner of an estate, that 
was offered for sale at auction, employed puffers to bid at the 
auction ; and this was held to be a fraud upon the bidders, and 
as such sufficient to- avoid the sale. These doctrines, to the 
extent to which they were carried by Lord Mansfield in Bexwell 
v. Christie, and by Lord Kenyon in Howard vy. Castle, have 
been questioned in the cases of Conelly v. Parsons, 3 Ves. 625 ; 
Smith v. Clarke, 12 Ves. 4775; and in Steele v. Ellmaker, 11 
S. & R. 86; so much so, that Chancellor Kent, in his Com- 
mentaries, Vol. II. p. 529, (4th ed.) says, it seems to be the 
conclusion from the later cases, that the employment of a bid- 
der by the owner would or would not be fraud, according to the 
circumstances of the case, as they tended to show innocence of 
intention or fraudulent design — suggesting, however, as his own 
opinion, that the doctrine of the earlier cases was the better 
one. Mr. Justice Story, in his Commentaries on Equity Juris- 
prudence, Vol. I. § 293, declares such agreement, especially in 
cases where the auction is one directed or required by law, to 
be void ; being unconscientious and against public policy, and 
having a tendency injuriously to affect the character and value 
of sales at auction, and to mislead private confidence. ‘There 
are some more recent English decisions which seem strongly to 
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countenance the general doctrine of Bealey v. Christie and 
Howard vy. Castle ; as will be seen by a reference to the cases 
of Crowder v. Austin, 2 Car. & P. 208; Wheeler v. Collier, 
1 Mood. & Malk. 123; and Fuller v. Abrahams, 3 Brod. & Bing. 
116. 8S. C. 6 Moore, 316. In the case last cited, it was held 
that the sale might be avoided, if the purchaser prevails on the 
persons atténding the sale to desist from bidding by reason of 
suggestions by way of appeal to the sympathy of the company 
assembled. 

In the American courts, there has also been some diversity 
of views upon this subject. The supreme court of New York 
_ have, in several reported cases, held that contracts by which 
one party stipulated not to bid against another at.an auction sale, 
or an agreement by one to bid for the benefit of himself and the 
other party, could not be enforced in a court of law. The de- 
cisions have been usually placed upon two grounds ; Ist. that 
such a contract was nudum pactum, being without consideration ; 
2d. that it was against public policy and a fraud on the vendor. 
Jones v. Caswell, 3 Johns. Cas. 29. Doolin v. Ward, 6 Johns. 
194. Wilbur v. How, 8 Johns. 444. Thompson v. Davies, 
13 Johns. 112. ‘The same doctrine, as to the effect of such 
contracts, was held in Dudley v. Little, 2 Ham. 505, and in 
Piatt v. Oliver, 1 McLean, 295. The case of Gulick v. 
Ward, 5 Halst. 87, strongly supports the general doctrine, that 
such contracts cannot be enforced, as legal and valid contracts. 

On the other hand, there are decisions supporting the doc- 
trine that there may be allowed in auction sales the practice of 
by-bidding, if it be bond fide, and for the sole purpose of pre- 
venting a sacrifice of the property offered for sale. Wolfe v. 
- Layster, 1 Hall, 146. Jenkins v. Hogg, 2 Const. (8. C.) 
_ Rep. 821. Chit. Con. (4th Amer. ed.) 238, note. In Smith v. 
Greenlee, 2 Dev. 126, the court of North Carolina, while they 
_ Sustain the general doctrine that a sale might be avoided when 
_ made to one in behalf of an association of bidders designed to 
stifle competition, yet concede that this rule would not apply to 
an association of bidders formed for honest and proper purposes, 
__as in the case of a union of several persons formed on account 
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of the magnitude of the sale, or where the quantity offered to a 
single bidder exceeded the amount which individuals might wish 
to purchase on their own account. 

It seems to us, after some consideration of this question, and 
an examination of the adjudged cases bearing upon it, that we 
cannot judicially declare that every contract between two or 
more individuals, in which it may be stipulated that‘one .s to be 
the purchaser for the joint benefit of himself and another, and 
tnat the other is not to interfere with his bidding, shall, when 
attempted to be enforced for the benefit of the associates, be 
held void as a fraud upon the rights of the vendor and as against 
public policy, merely because he who seeks to enforce the con- 
tract may have been thereby induced to abstain from bidding. 
Cases may readily be imagined, and indeed are of frequent oc- 
currence in sales of large magnitude, where two or more per- 
sons do thus unite, and are thereby enabled to become pur- 
chasers, when neither of them could otherwise have participated 
in the bidding. By such an association as is just supposed, the 
interest of the vendor, as well as that of the vendees, would be 
directly advanced. 

The extent, to which the doctrine of invalidating such con- 
tracts can be safely carried, would rather seem to embrace with- 
in the rule all cases of fraudulent acts, and all combinations 
having for their object to stifle fair competition at the biddings, 
with the design of becoming the purchasers at a price less than 
the fair value of the property. Beyond this, the application of 
the principle contended for may be found productive of mischief 
and an unwarrantable interference with the course of business in 
auction sales. We are therefore of opinion, that an agreement 
between A. and B., that A. will permit B. to become the pur- 
chaser of certain property about to be offered at sale at public 
auction, and that A. shall participate with B. in the benefits of 
the yyx chase, will or will not be fraudulent, as the circumstances 
of the case show innocence of intention or a fraudulent pur- 
pose in making such agreement ; that where such arrangement 
is made for the purpose and with the view of preventing fair 
competition, and by reason of want of bidders to depress the 
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price of the article, offered for sale, below the fair market 
value, it will be illegal, and may be avoided as between the 
parties, as a fraud upon the rights of the vendor. But, on the 
other hand, if the arrangement is entered into for no such frau- 
dulent purpose, but for the mutual convenience of the parties, 
as with the view of enabling them to become purchasers, each 
being desirous of purchasing a part of the property offered for 
sale, and not an entire lot, or induced by any other reasonable 
_ and honest purpose, such agreement will be valid and binding.* 
| In the ease before us, upon the facts stated, we do not feel 
authorized to set aside this agreement as illegal or fraudulent, 
_ upon the principles we have stated. Fraud is not to be pre- 
_ sumed, where the contract is, on the face of it, consistent with 
_ honesty of purpose and fair dealing. If the defendant would 
avail himself of a defence of that character, it must be upon 
_ the finding of a jury, or upon a case stated by the parties clearly 
disclosing such fraudulent purpose. This contract might have 
__ been entered into by these parties, for good and justifiable rea- 
sons ; and it is not, therefore, to be deemed fraudulent and 
void upon the face of it. 
_ The only remaining objection is, that the plaintiff is not en- 
; titled to recover, because there has been no valid award made, 
_ by the three persons agreed upon by the parties, fixing the 


+ 


sum to be paid by the plaintiff to entitle him to a conveyance 
from the defendant. The objection is, that of the three arbi- 
trators selected by the parties, two only concurred in the award. 
This would constitute a valid objection to an action on an award 
founded on a submission at common law, there being no stipula- 
tion that a majority should decide. The question arises here, 
however, under different circumstances ; the plaintiff founding 
his cause of action on the promise of the defendant to convey 
to him the land. In a case like the present, if it appears that 


c ontract, we do not think that the act of any one of the persons 
thus selected as arbitrators, in refusing to concur with his asso- 


*S. P. Smull v. Jones, 1 Watts & Serg. 128. 


= 6. 1 
b ee 
Au 

' 


390 | ESSEX. 


Clark & another v. Swift. 


ciates in fixing the sum to be paid, should operate to divest the 
rights of the plaintiff arising under this contract. If the sum to 
be paid by the plaintiff, before he was entitled to the conveyance, 
could not be adjusted in the manner contemplated by the parties, 
and this state of things occurred without the fault of the plaintiff, 
the effect must be, that he must pay for the land such a sum as 
was reasonable, and such sum as the arbitrators ought to have 
awarded. ‘I'he defendant has refused, on his part, to make the 
conveyance to the plaintiff which he stipulated to make, and has 
therefore rendered himself liable in damages to the plaintiff. 


es 


Tuomas CrarKk & another vs, NATHANIEL SwIFtT. 


A covenant ina deed, that the land thereby conveyed is free from all incumbrances, 
does not run with the Jand, and an action for the breach thereof cannot be maintained 
by an assignee of the grantee. 

If there be an incumbrance on land at the time when it is conveyed with a covenant 


against incumbrances, the covenant is broken as soon as it is made, a cause of action — 


immediately accrues to the grantee, and unless the action is commenced within twenty 
years from that time, it is barred by the statute of limitations — Rev. Sts. c. 120, §7 


Covenant Broken. ‘The declaration alleged that the de- 
fendant, on the 2d of June 1815, by his deed conveyed certain 
land in Andover to ''homas Holt, and in said deed covenanted 
with Holt, his heirs and assigns, that the conveyed premises 
were free from all incumbrances : That the plaintiffs, by virtue 
of a conveyance of said land by Holt, and by sundry subsequent 
conveyances thereof, have acquired title thereto, and, on the 5th 
of November 1830, became the assigns of the defendant, and 


ought to have and enjoy the land free of all incumbrances, accord- — 


ing to the defendant’s covenant aforesaid: That the land, when 
the defendant so conveyed it to Holt, was not free from all in- 


cumbrances, and never since has been; but that the defendant, — 


on the 9th of April 1814, conveyed to Ralph H. Chandler, his 


heirs and assigns, a right of way over said land, and ‘the privi-- 


lege of going to and using the well and pump” upon said land ; 
wnich rights ‘still exist, and did exist at the time of making 
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said deed to said Holt, and have existed ever since,’’ as an in- 
cumbrance on the land. 

At the trial, before Putnam, J. the facts stated in the plain- 
tiffs’ declaration were proved or admitted, and a verdict was 
returned for the plaintiffs, subject to the opinion of the whole 
court, whether they could maintain the action. 

Several points of defence, which were raised on the evidence, 
and ruled against the defendant at the trial, are here omitted, as 
it became unnecessary for the court to decide upon them. 

This case was argued at Boston, January 21st 1841. 

Hazen, for the defendant. ‘The statute of limitations is a bar 
to this action. ‘The cause of action, if any, accrued more than 
20 years before the suit was commenced. Rev. Sts. c. 120, 
§ 7. When an incumbrance exists at the time of a conveyance, 
the covenant against incumbrances is broken as soon as it is 
made; it does not run with the land, and an assignee of the 
grantee cannot maintain an action thereon. In this respect, 
there is no difference between the covenant against incumbrances 
and the covenant of seizin. 4 Kent Com. (3d ed.) 471. Bar- 
tholomew v. Candee, 14 Pick. 167. Wheelock v. Thayer, 16 
Pick. 68. Mitchell v. Warner, 5 Connect. 497. Davis v. 
Lyman, 6 Connect. 249.. 

F. Cummins, for the plaintiffs. A cause of action did not 
accrue to the plaintiffs until they acquired title to the land, in 
1830. If the suit were by Holt or his executor, the statute of 
limitations might furnish a bar. 

The breach of the covenant sued on is a continuing breach, 
and the assignee of the covenantee may therefore well maintain 


_ an action therefor against the covenantor. Platt on Covenants, 


304. 460. Kingdon v. Notile, 1 M.& 8. 355: 4 M.& 5S. 


53. 2 Roscoe on Real Actions, 437. King v. Jones, 5 Taunt. 


418: 4M. & S. 188. Withy v. Mumford, 5 Cow. 137. 
Sprague v. Baker, 17 Mass. 589. Hob. (Williams’s ed.) 4g, 
note. JM’Crady v. Brisbane, 1 Nott & M’Cord, 104. 

The cases of Stinson v. Sumner, 9 Mass. 143, and Easta- 
brook v. Hapgood, 10 Mass. 313, are decisive authorities in 
support of this action. 
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Hazen, inreply. In the cases cited from 9 and 10 Mass. the 
question now made was not raised. ‘The matter passed sub 
silentio; and it is clear from subsequent cases, that the court 
have never regarded the point as adjudged in this Common- 
wealth. In Sprague v. Baker, 17 Mass. 590, Wilde J. said it 
was ‘unnecessary to give a decided opinion on this point.” 
Shaw, C. J. made a similar remark in Pettee v. Hawes, 13 
Pick. 327 ; but in Thayer v. Clemence, 22 Pick. 493, he ex- 
pressed a decided opinion that a covenant against incumbrances 
cannot be sued by an assignee. 

Wipe, J. At the trial of this cause several questions of 
law were raised and reserved for the consideration of the court, 
most of which, according to the view we have taken of the case, 
become immaterial, as we consider one objection to the form of 
the action conclusive in favor of the defendant. 

The action is founded on the alleged breach of the defendant’s 
covenant against incumbrances in his deed to Thomas Holt of 
the premises described in the writ, and from whom the plaintiffs 
derive their title. The breach alleged is, that at the time of 
executing said deed to the said Holt, the land conveyed to him 
was not free from all incumbrances, but that the defendant had 
before that time granted a passage and right of way, over and 
along said land conveyed, to one Ralph H. Chandler; which 
incumbrance, it is averred, still exists, and did exist at the time 
of making said deed to said Holt, and has existed ever since. 
Thus it appears, by the plaintiffs’ own showing, that the covenant 
on which they rely was broken as soon as made ; and that a cove- 
nant thus broken does not run with the land, is a well established 
doctrine of the common law. A right of action for the breach of 
this covenant immediately accrued in favor of Holt, and this chose 
in action, like all other choses in action, is not assignable, so as 
to authorize the assignee to maintain an action in his own name. 
An assignee cannot sue upon a breach of covenant that happened 
before his time. Com. Dig. Covenant, B. 3. Bac. Ab. Cov- 
enant, EK. 5. The case of Lucy v. Levington, 2 Lev. 26, is 
a leading authority on this point, in which it was decided that an 
action by the executor of the covenantee upon a covenant for 
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quiet enjoyment of land conveyed, was well brought ; the breach 
assigned being that the plaintiff’s testator was evicted in his life- 
lime, and so the covenant, being broken, did not go with the 
land to the heir. So in Lewes v. Ridge, Cro. Eliz. 863, which 
was an action by an assignee, on a covenant which had been 
broken before the assignment, it was held that for such a breach, 


- being a thing in action not transferable by law, an action was 


not maintainable in the name of the assignee. 

A different doctrine, however, was laid down in the case of 
Kingdon v. Nottle, 4 M. & 8. 53, in which it was held that an 
action might be maintained by a devisee of the grantee of land, 
on the covenant of seizin, although broken in the lifetime of the 
testator ; the breach being considered as continuing in the time 
of the devisee. It was also decided in Kingdon v. Nottle, 1 M. 
& S. 355, that for such a breach of covenant no action could be 
maintained. by the executor of the grantee. But it seems diffi- 
cult to reconcile these decisions with the former authorities, and 
with the well known rule of the common law, that choses in ac- 
tion are not assignable ; and they are certainly against the cur- 
rent’ of subsequent authorities. 

In the case of Bickford v. Page, 2 Mass. 455, it was decided 
that the covenant of seizin, having been broken immediately on 
the execution of the deed, was then a chose in action, and not 
assignable. So in Prescott v. Trueman, 4 Mass. 627, it was 
held that the covenant against incumbrances is broken immedi- 
ately by any subsisting incumbrance. And recently, in Thayer 
v. Clemence, 22 Pick. 493, 494, the same doctrine is laid down 
by the chief justice, in delivering the opinion of the court: 
*¢ The usual covenants in a deed of warranty, are, that I am 
seized &c., that I have good right &c., that the premises are 
free of allincumbrances. These,” he says, ‘‘are all in presenti, 
and if the facts covenanted to be true are not so, the covenants 
are broken when made, the right to enforce them is a chose in 
action, and cannot be assigned so as to enable an assignee to 
bring an action in his own name.” 

The same doctrine is held in New York ; Greenby v. Wilcocks, 
2 Johns. 1. Hamilton y. Wilson, 4 Johns. 72. Kane v. San- 

VOL. IIL. 26 
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ger, 14 Johns. 89; and in New Jersey ; Chapman v. Holmes, 
5 Halst. 20. Garrison v. Sandford, 7 Halst. 261; and in 
Vermont; Garfield v. Williams, 2 Verm. 3273; and in Con- 
necticut 3 Mitchell v. Warner, 5 Connect. 497. In the latter 
case, chief justice Hosmer examined the doctrine and the au- 
thorities very fully, and with great ability ; and particularly the 
case of Kingdon v. Nottle. ‘* From the opinion in that case,” 
he declares, ‘‘ 1 am compelled to dissent in omnibus. First, T 
affirm that the novel idea attending the breach in the testator’s 
lifetime, by calling it a continuing breach, and therefore a breach 
to the heir or devisee at a subsequent time, is an ingenious sug- 
gestion, but of no substantial import. Every breach of a con- 
traet is a continuing breach, until it is in some manner healed ; 
but the great question is, to whom does it continue as a breach ? 
The only answer is, to the person who had title to the contract, 
when it was broken. A second supposed breach is as futile as 
the imaginary unbroken existence of a thing dashed in pieces. 
It has no analogy to a covenant to do a future act at different 
times, which may undergo repeated breaches.”? He concludes, 
therefore, that the determination in the case of Kingdon v. Not- 
ile, ‘‘is against the ancient, uniform, and established law of 
Westminster Hall, and against well settled principles and decid- 
ed cases in the surrounding States.”’ 

These objections to the decision in the case reviewed are 
certainly very forcibly expressed. ‘That decision, as Chancellor 
Kent remarks, was severely criticised. But we concur -in the 
opinion that the decision cannot be reconciled with a well 
established principle of the common law. ‘The distinction on 
which the principle, that choses in action are not assignable, is 
evaded, is not well founded. Chancellor Kent says, ‘‘ the rea- 
son assigned for the decision is too refined to be sound.” 4 
Kent Com. (3d'ed.) 472. There was not in that case, and 
there could not have been, but one breach’of the covenant of 
seizin. ‘*It was single, entire, and perfect, in the first instance ;” 
and thereupon a right of action vested in the testator ; and, unless 
this right could by law be transferred to the devisee, no action — 
in his name could be maintained in a court-of law. This rule 
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as to choses in action is a technical rule, it is true, and.does not 
affect the merits of the case. But technical rules, and rules as 
to the forms of proceedings, must be observed, without regard 
to the consequences which may follow in particular cases ; oth- 
erwise, the stability of judicial decisions, and the certainty of 
the law, cannot be preserved. 

As to the rule in question, it interposes a formal difficulty 
only ; and it is no actual obstruction to the due administration 
of justice. ‘The assignment of a chose in action is valid in 
equity, and courts of law will take notice of equitable assign- 
ments, made bond fide and for a valuable consideration, and 
will allow the assignee to maintain an action in the name of the 
assignor. 

In the present case, however, the action could not be main- 
tained, although it had been brought in the name of Holt, the 
original grantee; because it is clear that the action accrued to him 
more than twenty years before the present action was brought, if 
in fact there was an existing incumbrance on the granted prem- 
ises, at the time of the grant. ‘The action, therefore, would be 
barred by the statute of limitations. It is true, that if such an 
action had been brought before any disturbance of the posses- 
sion, and before the incumbrance had been removed, the plain- 
uffs would have been entitled to only nominal damages ; but then 
twenty years are allowed, in such a case, after the breach of 
the covenant, for the party to clear away the incumbrance, and 
to entitle himself to a full indemnity. And if he lies by until 
the limited times expires, without removing the incumbrance and 
commencing his action, the statute of limitations will certainly 
be a good bar. 

The plaintiffs’ only remedy, if they have any, is on the cov- 
enant of warranty. ‘That covenant runs with the land; and if 
the plaintiffs had been evicted by a paramount title, they could 
undoubtedly maintain an action for the breach of that covenant, 
in their own names. Whether the facts reported show such a 
disturbance of the possession as would be considered equivalent 
to an eviction by a title paramount, is a question upon which at 
present we give no opinion. ‘The question cannot be raised in 
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this case, unless the plaintiffs should move for leave to amend 
their declaration, which may be allowed on such terms as the. 
court may hereafter direct. | 

(On motion, the plaintiffs had leave to amend their declara- 
tion.) . 


Srepuen S. Newson vs. WILLIAM Boynron. 


A promise to pay the note of a third person which is in suit, and is secured by an 
attachment of his property, in consideration of the holder’s discontinuing the suit 
thereon, is within the statute of frauds, and is not valid, unless it be in writing. 

To prove that an attachment was made on a writ which is lost, it is not necessary to 
call the officer who served the writ, though he is within the process of the court.’ 
Such fact may be proved by a person who saw the officer write his return on the 
writ. 

AssumPsiT to recover the amount of two promissory notes, 
dated April Ist 1828, each for the sum of $ 20, one payable in 
six months, and the other in twelve months from date, with in- 
terest after, given by Ebenezer Boynton, the father of the de- 
fendant, to the plaintiff. 

At the trial before Cummins, J. in the court of common 
pleas, evidence was given that the plaintiff, in 1834, commenced 
a suit against said Ebenezer, on said notes, and attached his 
real estate ; that the present defendant, while said estate was so 
under attachment, and before said action was entered in court, 
orally promised the plaintiff to pay the amount of said notes, if. 
the plaintiff would discontinue said suit ; and that the plaintiff 
discontinued the same accordingly. ‘The judge instructed the 
jury that ‘‘ this bargain, if they believed it to have been made, 
was an original undertaking by the defendant, for a new consid- 
eration, and was not within the statute of frauds.” 

In the progress of the trial, it appeared that said notes were 
not given up nor discharged, when the defendant made the prom- 
ise aforesaid ; and the judge instructed the jury, that ‘‘if there 
was a consideration for said promise, the contract need not be 
in writing, notwithstanding said notes might not be given up.” 

The plaintiff, at the trial, introduced J. Russell, Esq. as a 
witness, to prove that the real estate of said Ebenezer Boynton 
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was attached in the aforesaid suit commenced by the plaintiff in 
1834. Said Russell testified that the writ in that suit was lost ; 
that he wrote the return upon it, which was:signed ‘by John B. 
Savory, a deputy sheriff. ‘The defendant objected to this evi- 
dence, on the ground that said Savory, who made the attach- 
ment, was within the process of the court, and was therefore 
the proper person by whom said attachment should be proved. 
The judge overruled this objection, and said Russell testified 
that said return stated an attachment of said real estate; and no 
other evidence of the said attachment was given. 

A verdict was returned for the plaintiff, and the defendant 
alleged exceptions to the abovementioned instructions and ruling 
of the judge. 

O. P. Lord, for the defendant. The English cases seem to 
require that a promise to pay the debt of another shall be in 
writing, although there be a new consideration. Wain v. Warl- 
ters, 5 Kast, 10. Saunders v. Wakefield, 4 Barn. & Ald. 595. 
Goodman v. Chase, 1 Barn. & Ald. 297. Barrell v. Trussell, 
4 Taunt. 117. Atkinson v. Carter, 2 Chit. R. 403. Fish 
v. Hutchinson, 2 Wils. 94. Jarmain v. Algar, 2 Car. & P. 
249. Kirkham v. Marter, 2 Barn. & Ald. 613. The only 
exception to this rule, which obtains in England, seems to be 
where property comes from the plaintiff, into the possession of 
the defendant, to pay the debt of a third person. 

The case of Packard v. Richardson, 17 Mass. 122, is often 
referred to as having settled the point, that a promise to pay the 
debt of another, with a new consideration, need not be in writ- 
ing. But the report of the case does not support that doctrine. 
The promise there was in writing, and the only point necessari- 
ly before the court was, whether the consideration must also be 
shown by writing. 

This court has repeatedly decided, in accordance with the 
English decisions on the same point, that even a written promise 
to pay the debt of another is not valid, unless there be some 
new consideration. If then a promise without consideration 1s 
void, though made in writing, and an oral promise, with con- 
sideration, is valid, there is no case in which a written promise 
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would be valid, where an oral one would not be. Without con- 
sideration, neither an oral nor a wrjtten promise is valid: With 
a consideration, each is equally valid. Did the legislature in- 
tend this ? ; 

The officer, who made the attachment in the suit against 
Ebenezer Boynton, being within the process of the court, seems 
to be the only person competent to testify to his own official 
acts. A stranger could neither know his authority, nor the man- 
ner in which he exercised it. 

Hills, for the plaintiff. The promise of the defendant, being 
upon a new consideration raised by himself, is not within the 
statute of frauds. St. 1788, c. 16,§ 1. Russell v. Babcock, 
2 Shepley, 138. Loomis v. Newhall, 15 Pick. 166. Packard 
v. Richardson, 17 Mass. 122. Elder v. Warfield, 7 Har. & 
J. 391. Dearborn v. Parks, 5 Greenl. 81. .3 Kent Com. 
(3d ed.) 122. 

Tt is sufficient to support such a promise, that the creaitor 
relinquish some charge or lien on property from which he might 
enforce payment or satisfaction. It is not essential that the 
debtor be also discharged. Williams v. Leper, 3 Bur. 1886. 
S. C. 2 Wils. 308. Bampton v. Paulin, 4 Bing. 264. Cast- 
ling v. Aubert, 2 East, 325. Mercein v. Andrus, 10 Wend. 
461. Barrellv. Trussell, 4 Taunt. 117. Edwards v. Kelly, 
6M. & S. 204. Thomas v. Williams, 10 Barn. & Cres. 664. 
Farley v. Cleveland, 4 Cow. 439. Rogers v. Kneeland, 13 
Wend. 114. These cases are not impugned by Stone v. 
Symmes, 18 Pick. 467, for in that case no lien was given up. 

The testimony of Russell was not secondary evidence, and 
was therefore properly admitted. 1 Stark Ev. 391, 392. 2 
Saund. Pl. & Ev. 780. Liebman v. Pooley, 1 Stark. R. 167. 

Lord, in reply. The case of Loomis v. Newhall, cited for 
the plaintiff, supports the position taken by the defendant. 
There the defendant orally promised to pay the debt of his son. 
And though the court held that parol evidence was admissible 
to prove the consideration of the promise, and that a sufficient 
consideration was proved by such evidence, yet: they also held 
that, as the son remained indebted to the plaintiff, the promise 
should have been in writing. 
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Suaw, C. J. Questions depending upon this branch of the 
statute of frauds are often attended with some perplexity, on 
account of the difficulty in laying down a general rule, by which 
to distinguish a guaranty, or mere collateral promise for the debt 
of another, from an original agreement, upon a new and inde- 
pendent consideration, when the subject of the contract is the 
debt or default of another. 

Our own statute is in terms so nearly like the statute 22 Car. 
II. to prevent frauds and perjuries, that the English authorities 
upon its construction are entitled to the same consideration, as 
upon questions of common law. ‘The statute, in force when 
the promise in question was alleged to have been made, was 
this ; ‘‘no action shall be brought whereby to charge the de- 
fendant upon any special promise to answer for the debt, de- 
fault or misdoings of another person, unless the agreement, or 
some memorandum or note thereof shall be in writing, and 
signed by the party to be charged therewith, or some other per- 
son thereunto by him lawfully authorized.”’ St. 1788, c. 16, § 1. 
The provision in the revised statutes is in nearly the same terms, 
and of the same legal effect. Rev. Sts. c. 74, § 1. 

The object of the statute manifestly was, to secure the highest 
and most satisfactory species of evidence, in a case, where a 
party, without apparent benefit to himself, enters into stipulations 
of suretyship, and where there would be great temptation, on 
the part of a creditor, in danger of losing his debt by the insol- 
vency of his debtor, to support a suit against the friends or rela- 
tives of a debtor, a father, son, or brother, by means of false 
evidence ; by exaggerating words of recommendation, encourage- 
ment to forbearanée, and requests for indulgence, into positive 
contracts. 

Some things under the statute seem to be well settled ; and 
one is, that to bind one person for the debt or default of another, 
there must not only be a promise or memorandum in writing, 
but such promise must be made on good consideration. ‘The 
Statute does not vary the rule of common law, as to what con- 
stitutes a valid and binding promise ; to every such promise, 
whether oral or written, there must be a good consideration. A 
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promise without consideration is bad by the common law, as 
nudum pactum; a promise on good consideration, without 
writing, if for the debt of another, is bad by the statute. ‘T’o 
bind one therefore for the debt or default of another, both must 
concur ; first, a promise on good consideration, and secondly, 
evidence thereof in writing. It is not enough, therefore, that a 
sufficient legal consideration for a promise is proved, if the 
object of the promise is the payment of the debt of another, for 
his account, and not with a view to any benefit to the promisor. 
Some expressions of a contrary opinion are to be found in 
Perley v. Spring, 12 Mass. 299; but they seem not to have 
been called for by the case, which was, no doubt, rightly decided 
on the facts disclosed. 

The terms original and collateral promise, though not geal in 
the statute, are convenient enough, to distinguish between the 
cases, where the direct and leading object of the promise is, to 
become the surety or guarantor of another’s debt, and those 
where, although the effect of the promise is to pay the debt of 
another, yet the leading object of the undertaker is, to subserve 
or promote some interest or purpose of his own. The former, 
whether made before, or after, or at the same time with the 
promise of the principal, is not valid, unless manifested by evi- 
dence in writing ; the latter, if made on good consideration, is 
unaffected by the statute, because, although the effect of it is to 
release or suspend the debt of another, yet that is not the 
leading object, on the part of the promisor. 

In case one says to another, ‘‘ deiiver goods to A. and I will 


pay you,”’ it is binding, though by parol, because A., thongh he 


receives the goods, is never liable to pay for them. But if, in | 


this same case, he says, ‘‘I will see you paid,” or ‘I will pay, 
if he does not,”’ or uses words equivalent, showing that the debt 
is in the first instance the debt of A. ., the undertaking is col- 
lateral and not valid, unless in writing. JMatson v. Wharam, 
2'T. R. 80. Anderson v. Hayman, 1 H. B. 120. In these 
cases, the same consideration, which is the consideration of the 


promise of the principal, is a good consideration for the promise — 


of the surety or collateral promisor. ‘The credit is given as 
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well upon the original consideration of the principal, as the col- 
lateral promise of the surety, and is a good consideration for 
both. .D’ Wolf v. Rabaud, 1 Pet. 500. Townsley v. Sum- 
‘rall, 2 Pet. 182. 

The distinction between the different classes of cases is well 
stated in Leonard v. Vredenburgh, 8 Johns. 29, and Farley v. 
Cleveland, 4 Cow. 432. 

The statute of frauds, says Mr. Justice Bayley, in Edwards 
v. Kelly, 6 M. & 8. 209, was aimed at cases, where a debt 
being due from one person, another engaged to pay it for him ; 
but where one promised to pay the debt of another, in order 
to release property in which he or his employers had an in- 
terest — as to extricate property subject to distress, on promising 
to pay the amount due — it was neither within the letter nor the 
mischief of the act. 

But it has been argued, that this case is not within the statute, 
because the consideration of the defendant’s promise was the 
discontinuance of an action commenced by the plaintiff against 
the defendant’s father, in which he had an attachment on real 
estate ; and this, it was argued, brings it within the case of Wil- 
liams vy. Leper, 3 Bur. 1886, and that class of cases, in which 
the creditor had a claim or lien upon property, which was dis- 
charged, at the request and for the benefit of the party promising. 
That is the class of cases, where, as expressed in Roberts on 
Frauds, 232, the statute does not apply, if the consideration, 
*¢ spring out of any new transaction, or move to the party prom- 
ising upon some fresh and substantive ground of a personal 
concern to himself.”’ In the latter, there is no doubt that a 
good promise may be made by parol, and it is independent of 
the statute. 

In Williams vy. Leper, 3 Bur. 1886, the landlord was about 
distraining for rent, and the defendant, a broker, who was em- 
ployed to sell the goods, promised to pay the rent if the plain- 
tiff would forbear to distrain. It was put upon the ground that 
the direct object and purpose of this promise were, not to pay 
the debt of another, but that it was in effect a release and trans- 
fer of the plaintiff’s interest in the goods, and that the leading 
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object of the promisor was to obtain this transfer, and that the 
discharge of the rent was collateral and subsidiary. 

The case of Castling v. Aubert, 2 East, 325, throws much 
light on this distinction. The plaintiff had a lien, as broker, on 
policies of insurance. sufficient to indemnify him against his lia- 
bilities for his principal, and the defendant had an interest in 
having them transferred to him ; and, to induce the plaintiff to 
do so, promised to pay the debt of the principal. It was held 
that this was not within the statute. It was considered that 
though the discharge of the principal would eventually follow, 
yet because it was not the leading object of the transaction, but 
another and quite a different object, viz. that of obtaming the 
policies, it was not within the statute. It was in the nature of a 
purchase of the securities, which the plaintiff held and had a 
right to hold. So in the case of Barrell v. Trussell, 4 Taunt. 
117. 

The rule to be derived from the decisions seems to be this ; 
that cases are not considered as coming within the statute, when 
the party promising has for his object a benefit which he did 
not before enjoy, accruing immediately to himself ; but where 
the object of the promise is to obtain the release of the person 
or property of the debtor, or other forbearance or benefit to 
him, it is within the statute. In the case of Fish v. Hutchin- 
son, 2 Wils. 94, the plaintiff had sued a third person, and the 
defendant, in consideration that he would stay his action, prom- 
ised to pay ; the original debt still subsisting. It was held that 
it was a promise for the debt of another, and within the statute. 
So in Jackson v. Rayner, 12 Johns. 291, where the plaintiff 
had sued the defendant’s son, although the defendant stated, at 
the same time, that he had taken the son’s property, and meant 
to pay his debts, it was held not binding without a promise in 
writing. Many other cases upon the construction of the statute 
might be cited to illustrate this distinction. 

It becomes necessary then to apply the rule, thus established, 
to the circumstances of the present case. 

It appears that in the year 1834, the plaintiff commenced an 
action against the defendant’s father, on two promissory notes, 
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and attached real estate as security ; that before the action was 
entered in court, the defendant promised the plaintiff, that if he 
would discontinue his suit, he would pay him the amount of the 
notes ; and that the suit was accordingly discontinued. It fur- 
ther appears that the notes were not given up, nor the father 
discharged. ‘They were in fact the same notes, on which the 
action is now brought.’ 

Under these circumstances, the court are of opinion that the 
promise was within the statute of frauds ; a promise to pay the 
debt of the father ; and therefore, though made on good consid- 
eration, was not valid, without a promise or memorandum of the 
agreement in writing. For, although the effect of the discon- 
tinuance of the action was to discharge the attachment, yet that 
was incidental only, and the leading object and purpose were 
the relief and benefit of the father, and not of the son. It does 
not appear that the son had any interest in the estate released, 
or object or purpose of his own to subserve. It is the ordinary 
case of a son becoming surety for the father’s debt, in consid- 
eration of surceasing a suit, or other forbearance, and therefore, 
not being in writing, is within the statute. And although the 
forbearance would be a good consideration for such a promise, if 
proved by. written evidence, yet the consideration was not of 
such a character as to constitute a new and original transaction 
between these parties. 

The court. below, having expressed a different opinion, and 
instructed the jury that this bargain, if they found it had been 
so made, was an original undertaking by the defendant, for a 
new consideration, and was not therefore within the statute of 
frauds, and also that, notwithstanding the notes were not given 
up, nor the father discharged, still, if there was a considera- 
tion for the promise, that the promise need not be in writing ; 
this court are of opinion, that the verdict rendered for the plain- 
tiff, in pursuance of these instructions, must be set aside, and 
a new trial granted. 

It appears by the dates of the notes, mie nearly six years 
had elapsed, when the former action was brought against the 
father on the notes. Whether six years had elapsed from the 
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times at which the causes of action on them Yespectively ac 
crued, when the suit was discontinued, whether they were at- 
tested notes, or whether any new promise had. been made, to 
take them out of the operation of the statute of limitations, does 
not appear. If at the time of that discontinuance the statute 
of limitations had actually taken effect, so that the discontinu- 
ance of the action was, in effect, a discharge of the debt, by a 
discharge of all remedy to recover it, so that the promise of the 
son may be considered as having procured the discharge of the 
debt due from the father, it might present a different question, 
on which we are not called, by the present state of facts, to 
give an opinion. ‘The instructions to the jury were not given 
with reference to any such case. [See 9 Verm. 136. ] 

An exception was taken to the admission of the testimony of 
Russell, to prove the fact of an attachment in the former suit. 

The writ on file was undoubtedly the primary and proper evi- 
dence to prove the attachment. But in case of its loss, and 
upon satisfactory proof of that fact, we do not perceive why 
its existence and contents may not as well have been proved 
by that witness, as by the testimony of the officer who served 
and returned it. ‘The testimony of Russell, in regard to that 
of the officer, cannot be deemed secondary. It does not pre- 
suppose the existence of evidence of a higher nature, which 
must first be adduced. In regard to the writ itself, both are 
secondary ; but after proof of its loss, the memory of any one 
who saw it, and can testify to its contents, is of as high a na= 
ture as that of another, offered to prove the same fact. 

Verdict set aside, and a new trial granted. 
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Francis Curtis vs. WittiAam Munpy. 


Under the Rev. Sts. c. 59, § 28, which provide that no unrecorded conveyance of real 
estate shall be valid and effectual, except against the grantor, &c. ‘‘ and persons 
having actual notice thereof,”’ it is not necessary, in order to render such conveyance 
valid against a subsequent grantee, &c., that he should have positive and certain 
knowledge of its existence, or such knowledge as he would acquire by seeing the 
deed, or being told thereof by the grantor. The notice is sufficient, if it be such as 
men usually act upon in the ordinary affairs of life. 


Writ or entry. The demandant claimed the land in ques- 
tion under a levy of an execution issued on a judgment recovered 
by him against one Gould ; the attachment having been made on 
the 3d of December 1836. ‘The tenant claimed the land under 
a deed given to him by Gould on the 15th of November 1836, 
but not recorded in the county registry until the 6th of Decem- 
ber 1836; and the defence was, that the demandant had notice 
of the existence of said deed, before he attached the land. 

Morton, J. before whom the case was tried, instructed the 
jury that it was not necessary, in order to enable the tenant to 
hold under his deed, that he should prove that the demandant 
had positive and certain knowledge of its existence: ‘That it was 
not necessary that the demandant should have such knowledge 
as he would acquire from having seen the deed, or being told 
thereof by the grantor ; but that the notice was sufficient, if it 
was such as men in the ordinary affairs of life usually act upon : 
And the judge referred, by way of illustration, to a notice of a 
marriage or death in a newspaper, which would show to the jury 
the kind of notice which the law required. ‘To this instruction 
the demandant excepted. The verdict was for the tenant. 
Judgment to be rendered on the verdict, if the above instruction 
was correct ; otherwise, a new trial to be granted. 

NN. J. Lord, for the demandant. 

Ward, for the tenant. 

Putnam, J. By the Rev. Sts. c. 59, § 28, it is provided 
that ‘*no bargain and sale, or other like conveyance, of any es- 
tate in fee simple, fee tail, or for life, and no lease, for more 
than seven years from the making thereof, shall be valid and 
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effectual, against any person other than the grantor and his heirs 
and devisees, and persons having actual notice thereof, unless it 
is made by a deed recorded, as provided in this chapter.”” The 
clause relating to persons having actual notice thereof was in- 
tended substantially to confirm the decisions which had been 
made theretofore, and which had placed such persons in the 
same condition as if they had had the notice which was to be 
given by the registry. ‘This would ‘be constructive notice ; and 
the actual notice, however given or obtained, is equivalent to the 
constructive notice which is given by the recording of the deed. 
And it has been long settled that a person who has had notice 
of a conveyance of real estate, and who should attach and levy 
upon it as the property of the grantor, would be considered as 
conducting himself fraudulently, although the deed should not 
have been recorded at the time of the attachment. And the 
reason is obvious: He has had such a notice of the convey- 
ance as the registry was intended to give ; and the deed there- 
fore shall be considered as valid against him. 

The case now under consideration arises upon the instructions 
of the judge who tried the cause, concerning and explaining what 
is to be understood by actual notice. It has been agreed by the 
parties, that the evidence which was given in the case should be 
submitted to us, in connexion with the report, to enable us to 
judge of the correctness of the instructions. 

The proof of the notice was, that one witness told the de- 
mandant, before he attached the land, that Gould (the former 
owner) had, as the witness believed, given to the tenant a deed 
of the land in controversy. Another witness testified, that 
after the demandant had attached the land, the witness asked 
him how he knew that the deed was not on record. ‘The 
demandant replied that he found it out, but would not tell and 
did not tell the witness how. And it did not appear how the 
demandant obtained his information. Three other witnesses 
severally testified that the demandant told them, before he made 
the attachment, that Gould had given a deed of the land to the 
tenant. | 

The jury, upon the instructions of the judge, gave a verdict for 
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the tenant, on the ground that the demandant, when he attached 
the land as belonging to Gould, had actual notice of the deed 
to the tenant, and therefore that the deed should be effect- 
ual, although it was not recorded before the attachment was 
made. | 

The credibility of the testimony was left to the jury, and 
there is no question but that it was quite sufficient to support the 
verdict, provided there were no error in the instructions. 

Now we all think the instructions were correct. The statute 
uses the phrase ‘‘ actual notice,’ as equivalent to the construc- 
tive notice which is to be presumed from the registry. But the 
party claiming under the unrecorded deed is not required to 
prove that the party claiming under a subsequent deed or attach- 
ment had certain knowledge of the deed from the debtor to the 
party claiming under it; such knowledge, for example, as the 
party claiming by the attachment or subsequent conveyance 
would have, if he had seen the first deed executed and delivered 
to the grantee. Something less than positive personal knowl- 
edge of the fact of the conveyance would be sufficient to consti- 
tute “actual notice,” within the true intent and meaning of the 
statute. 

It is exceedingly difficult, if not impossible, to define before- 
hand what information shall or shall not be sufficient. But if it 
' were given by those persons who (as in the case at bar) knew 
the party, and much of his transactions ; and who spake not 
vaguely ; especially if the party himself, who was to be affected 
by the notice, was so well satisfied of its truth, as again and 
again to state or acknowledge the fact —it must be sufficient. 
No honest man, after such notice, could undertake, or if he did, 
should be permitted, to acquire title to the land which, from in- 
formation given on certain knowledge, he believed had been 
conveyed. We think the notice should be so express and satis- 
factory to the party, as that it would be a fraud in him subse- 
quently to purchase, attach, or levy upon the land, to the preju- 
dice of the first grantee. In the language of Lord Hardwicke, 
as adopted by Mr. Justice Story, in his book upon Equity 
Jurisprudence, § 397, ‘‘the taking of a legal estate, after no- 
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tice of a prior right, makes a person a mala fide purchaser. 
This is a species of fraud, and dolus malus itself.” 3 Atk. 654. 

The illustration to which the judge referred at the trial, of 
publications of marriages and deaths in a newspaper, was cer- 
tainly not less favorable to the demandant than the facts would 
warrant. ‘I'he information does not amount to absolute certainty. 
That could only be known to those who were present at a 
inarriage Ceremony. 7 

But information of the giving of a deed, brought home to a 
party with as much authority as the fact of the marriage or 
death of a friend in the newspaper, would be, as we think, actual 


notice within the statute. And if such actual notice or informa- 


tion should prove to be true, the party receiving it would be 
affected by it, as much as if he had seen the transaction, and so 
had actual knowledge of the fact; as if, for example, after he 
had witnessed the conveyance, he had gone with great haste, 
and put an attachment upon the estate before the grantee, with 
ordinary diligence, had time to put his deed upon record. The 
statute, which is declaratory of the principles of the common 
law, considers such conduct to be fraudulent, and will protect 
the party who was thus intended to be deprived of his estate, as 
completely as if his deed had been recorded before the attach- 
ment. 


An example, which I wish was less familiar, may be put, that — 


will illustrate this matter. Suppose an owner of a vessel, who 
should read in the newspaper an account of the loss of his vessel, 
should obtain a policy of insurance upon her by underwriters 
ignorant of the fact. No honest man could maintain that the 
assured should recover. It would be a fraud to take the money 
from the underwriters under those circumstances. And so in 
the case at bar, the demandant, after the notice which was given 
to him, had no more right to take the land from the tenant, than 
the insured would have to take the money of the insurers in the 
case supposed. 

We all think that judgment must be given for the tenant, 
according to the verdict. 
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Lemuet Higsy vs. Rosert Urron. 


Wiiere A. and B. agreed that A. should take back a lot of hides which he,had sold and 
delivered to B., and should pay B. for his labor expended on them in the process of 
manufacturing them into leather, and B. brought an action against A. on this agree- 
ment, to recover for such labor, and the parties by a rule of court referred ‘* the 
action, and all demands connected with the same,’’ to the determination of K.; it 
was held, that K. had authority to consider and decide upon the claim of A. against 
B. for the value of such portion of the lot of hides as was sold and delivered by him to 
B. and not returned by B. to him. 


On the 2d of May 1837, the parties to this action made and 
signed an agreement in these words: ‘‘ Jt is agreed that Mr. 
Upton takes the stock which Lemuel Higby had of hitn, and 
James C. Stimpson shall decide how much Mr. Upton shall pay 
for labor, bark, &c. expended on the same by said Higby, in 
the process of manufacturing into upper leather and its better- 
ments.”? ‘The plaintiff brought an action on thig agreement, to 
recover for labor done by him on 1263 sides of leather, which, 
as he averred, constituted ‘‘the stock”’ in said agreement men- 
tioned. After the action came into this court, the parties re- 
ferred it, ‘Sand all demands connected with the same,” to the 
determination of J. G. King, Esq. under a rule of court. The 
award of the referee concluded thus: ‘‘ That there is due to 
said Upton from said Higby, upon all the demands submitted to 
the referee, a balance of $44°45, and that the said Upton re- 
cover the same of said Higby. The claim of said Upton against 
said Higby, for the value of thirty-nine hides, delivered to said 
Higby and not returned to said Upton, was considered by the 
referee, in finding the above balance against said Higby.” 

At the last April term, the defendant moved that the award 
should be accepted by the court. The plaintiff resisted this 
motion, and it was brought before the full court, upon the ques- 
tion whether the referee was ‘‘ authorized to include all the mat- 
ters contained in his report.’ If not, then the award was to be 
set aside, and such disposition made of the case as the court 
might order. 

Proctor, for the plaintiff. 

Wheatland, for the defendant. 

VOL. III. 27 
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Suaw, C. J. On motion for the acceptance of an award, 
the question is, whether the referee, under a rule of court, ex- 
ceeded hjs authority. 

The action was brought by Lemuel Higby against Robert 
Upton upon a special contract, signed by both. It was a mu- 
tual agreement, by which Upton agreed to take back the stock 
of hides which Higby had before had of him, and to pay for the 
labor, bark, &c. expended on the same by Higby, in the process 
of manufacturing the same into leather and its betterments. ‘This 
was an entire, as well as a mutual contract... As Upton agreed 
to take the stock, by necessary implication Higby agreed to de- 
liver it to him, and to deliver the whole to him. 

The contract is brief and inartificial. We understand by it, 
that Upton had previously sold‘a stock of raw hides to Higby ; 
that Higby had not paid for them; and that, after he had com-: 
menced manufacturing them into leather, Upton agreed to take 
them back, and pay such sum for betterments as Stimpson should 
decide to be right. 

An action was brought by Higby on this contract, desliatie 
on it specially, to recover his compensation for work and labor 
done on 1263 sides of leather, at 25 cents a side. ‘This action 
being pending in this court, the parties, by a rule of court, 
agreed ‘‘to refer this action, and all demands connected with the 
same,” to Mr. King, in the usual form. It appears by Mr. 
King’s award, that having considered the claim made by Higby, 
for the labor and materials expended on the leather, he pro- 
ceeded to take into consideration a claim of Upton against Hig- 
by for a non-delivery of a part of the same hides, which consti- 
tuted the subject of the agreement, and on the whole, found a 
balance in favor of the defendant. The objection is, that the 
latter claim was not within the scope of his authority. 

Formerly it was held, that when a party claimed on an entire 
con tact, he must show an entire performance on his part. ‘This 
rule was long since relaxed, and especially in relation to compen- 
sation for building and other labor on real estate ; and it was held, 
that a party might recover, if he had on the whole done beneficial 
service for the defendant, after deducting all allowances for the 
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non-performance of the contract. Taft v. Montague, 14 Mass. 
282. Hayward v. Leonard, 7 Pick. 181. Brewer v. Tyring- 
kam, 12 Pick. 547. The same rule is now held in England. 
Thornton v. Place, 1 M. & Rob. 218. It proceeds on the 
ground, that a counter claim, for damage arising out of the 
same contract, is good ground of defence to an action on the 
contract. So in an action for the price of property delivered 
and accepted in pursuance of a contract of sale of a larger 
quantity, the defendant may give in evidence any demand for 
damages, for non-performance of the contract on the plaintiff’s 
part. Bowker v. Hoyt, 18 Pick. 555. And in general, when 
one sues for work and labor, the defendant, to avoid circuity of 
action, may give in evidence any neglect or want of skill or dil- 
igence in performing the service. 

So far, therefore, as the defendant could show non-perform- 
ance of the contract on the part of the plaintiff, it was good 
evidence in defence, and would have been competent, had the 
action alone been referred, without embracing any other de- 
mands. But other demands were embraced, and what they were 
is a question of construction of the agreement to refer. ‘That 
some demands, beyond the claim made in the action, and such 
as would come directly in defence, were intended to be submit- 
ted, is obvious ; otherwise, the words ‘‘ and all demands con- 
nected with the same” would have been superfluous. We 
think they must mean any demand, which in any mode might 
be drawn in question and tried in that action ; and this embraces 
any demand arising out of the same contract, or any demand 
which might be the subject of a set-off. Every such claim is a 
demand connected with the action. For though not filed, it was 
competent for the court to allow it to be filed. Rev. Sts. 
c. 96, § 16. But the consent to refer superseded the necessity 
of actually filing the account; because, being a demand con- 
nected with the action, and arising out of the contract on which 
the action was brought, it was embraced in the terms of the 
rule. 

We are therefore of opinion that the referee acted within 
the scope of his authority, and that the report be accepted. 
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AARON Foster Jr. & wife vs. JoHN MANSFIELD. 


If a grantor, at the time of his giving directions for the making of a deed, and after 
the deed is drawn and presented to him, directs and intends, that from and after its 
execution it shall be taken and retained by the scrivener until after the grantor’s 
death, and then be delivered to the grantee — and he thereupon executes the deed, 
pursuant to such intent, and then, without changing his purpose, delivers it to the 
scrivener to be attested and acknowledged, and to be retained by him, without any 
further act of the grantur; and the deed is attested and acknowledged, and is retain- 
ed by the scrivener until after the grantor’s death, and is then delivered to the gran- 
tee — the estate vests in the grantee from the time of the execution of the deed. 


TuIs was a petition for partition, in which it was alleged that 


the petitioners were seized, in right of the wife, of several tracts — 


of land therein described, as tenants in common with the re- 
spondent. ‘The respondent pleaded that he was sole seized, 
and that the petitioners were not seized in manner and form as 
they had alleged. The trial was before the chief justice, who 
thus reported the case : 

Both parties claimed under John Mansfield late of Danvers, 
deceased. Mary Foster, the female petitioner, and the re- 
spondent, were the only children and heirs of said John Mans- 
field. The petitioners contended that said John Mansfield sen- 
ior died seized of the premises, intestate, and that they descend- 
ed to his son and daughter in equal shares. ‘The respondent 
contended that his father conveyed them to him, in his lifetime, 
by deed; and he gave in evidence a deed from his father to 
himself, bearing date April 18th 1839, purporting, in considera- 
tion of $1000 paid, and of love and affection, and other good 
considerations, to convey the premises to his son in fee, with 
covenants of seizin and warranty. ‘This deed purported to be 
attested by Elbridge Gerry and Joseph Shed; to be acknowl- 
edged before said Joseph Shed, as justice of the peace ; and 
to be recorded in May 1839. . 

The only question, ultimately raised, was as to the delivery 
of the deed, and its legal effect. There was evidence tending 
to show that the intestate, a man about seventy years old, and 
infirm, during his last sickness, after it was intimated to him by 
some of his friends that he probably would not recover, sent 
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for Doctor Shed, a physician and magistrate, and requested him 
to write two deeds; one to convey a certain part of his real 
estate, by him specially designated, to his daughter; and the 
residue of his real estate to his son; and that the deeds were 
prepared accordingly, as soon as they could be done: ‘That 
after the intestate had given his instructions for the deeds, and 
Dr. Shed had taken minutes for the purpose of preparing them, 
the intestate told Dr. Shed that he wished to have the deeds 
executed, and that he Dr. Shed should retain them and deliver 
them to the respective grantees, after his death: That after 
the deeds were prepared, which was done immediately in the 
house, Dr. Shed went back with them to his bed-room, and he 
again said that he wanted to execute them, and when executed, 
he wanted Dr. Shed to keep them, and to deliver Mary her 
deed, and John his: ‘That he then sat up in bed, and signed, 
sealed and acknowledged them, and handed them to Dr. Shed; 
that immediately after, one was executed by kis wife, agreeably 
to his request ; that both were attested by Elbridge Gerry and 
Dr. Shed, and certificates of acknowledgment written on them 
by the latter, who put them into his pocket-book, and shortly 
after went away: ‘That the intestate died on the same day, a 
short time after the execution of the deeds ; and that soon after 
his death, Dr. Shed delivered the deeds to the son and daugh- 
ter, respectively, pursuant to the request of the grantor. 

The question was, whether this was a good execution and 
delivery of the deed to the son, to vest the property in the son 
in the lifetime of the father. ‘The jury were instructed, that if 
at the time the grantor gave directions for making the deed, 
and after the deed was drawn and presented to him, but before 
he had signed and sealed it, he directed and intended, that 
from and after the execution of the deed, the same should be 
taken and retained by Dr. Shed, till after his death, and then 
be delivered to the grantee, his son, and he thereupon signed 
and sealed the deed, and pursuant to said intent, and withont 
changing his purpose, delivered it to Dr. Shed to be attested 
and acknowledged, and retained by him without any further act 
of his, and it was attested, and the acknowledgment certified ac- 


414 ESSEX. 


Foster & wife v. Mansfield. 


cordingly, and retained by Dr. Shed, pursuant to such direction 
and request, till after the grantor’s death, and was then deliver- 
ed to the grantee, it vested the estate m the grantee, from the 
time of the execution, and the grantor did not die seized. The 
jury, by consent, returned a verdict for the respondent. 

Judgment to be rendered on the verdict, if the above direc- 
tion was correct; otherwise, the verdict to be amended and en- 
tered as a verdict for the petitioners, and judgment for partition 
rendered thereon accordingly. 

N. J. Lord, for the petitioners, argued that the instrument 
_ was not delivered to Shed as the deed of the grantor, but as his 
writing only. If the grantor had not died, might he not have 
reclaimed the instrument from Shed? If so, then there was no 
such delivery as is required to give effect toa deed. Kirk v. 
Turner, 1 Dev. Eq. Rep. 14. Wheelwright v. Wheelwright, 
2 Mass. 447. Com. Dig. Fait, A. 4. Perk. §§ 137, 138, 
143, 144. Carr v. Hoxie, 5 Mason, 60. Jackson vy. Catlin, 
2 Johns. 248. Johnson v. Baker, 4 Barn. & Ald. 440. 

The fiction, by which an instrument is sometimes held to re- 
late back to the first delivery, is not to be adopted where, as in 
this case, no purpose of justice requires it. Lyttleton v. Cross, 
3 Barn. & Cres. 317. 4 Kent Com. (4th ed.) 454. 

Ward, for the respondent. At the time of the second de- 
livery of the deed, it related back to the first delivery. Such 
is the established rule of law in cases like this. Shep. Touch. 
72. 2 Hilliard’s Ab. 301. Belden v. Carter, 4 Day, 66.. 
Stewart v. Stewart, 5 Connect. 317. Hatch v. Hatch, 9 Mass. 
310. Circumstances determine whether an instrument is a deed 


or an escrow, and not the terms used by the party. Clarky. — 


Gifford, 10 Wend. 310. Simonton’s Estate, 4 Watts, 180. 
Suaw, C. J. Whether, when a deed is executed, and not 
immediately delivered to the grantee, but handed to a stranger, 
to be delivered to the grantee at a future time, it Is to be con- 
sidered as the deed of the grantor presently, or as an escrow, 
ts often matter of some doubt; and it will generally depend 
rather on the words used and the purposes expressed, than upon 
the name which the patties give to the instrument. Where the 
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future delivery is to depend upon the payment of money, or the 
performance of some other condition, it will be deemed an es- 
crow. Where it is merely'to.await the lapse of time, or the 
happening of some contingency, and not the performance of any 
condition, it will be deemed the grantor’s deed presently. Still 
it will not take effect as a deed, until the second delivery ; but 
when thus delivered, it will take effect, by relation, from the first 
delivery. But this distinction is not now very material, because 
where the deed is delivered as an escrow, and afterwards, and 
before the second delivery, the grantor becomes incapable of 
making a deed, the deed shall be considered as taking effect from 
the first delivery, in order to accomplish the intent of the grant- 
or, which would otherwise be defeated by the intervening inca- 
pacity. Wheelwright v. Wheelwright, 2 Mass. 454. ‘The cases 
there cited fully justify this position ; and the principle is recog- 
nized in Hatch v. Hatch, 9 Mass. 310. 

This principle governs the present ease. Mansfield, the 
grantor, being seized of the land, executed and acknowledged a 
deed, and delivered it to Dr. Shed, with a request that he 
would deliver it to the grantee, after his, the grantor’s, decease ; 
which he did. Then, by relation, the deed took effect, as at 
the time of the first delivery, and devested the estate of the 
grantor, as from that time. | 

It is immaterial to inquire, what would have been the effect, 
if the grantor had recovered from his sickness and taken back 
the deed. As the estate did not effectually pass till the second 
delivery, if that second delivery had been prevented, it would 
probably have been held that it was wholly inoperative. Nor is 
it material to inquire whether such deed would have been valid 
against creditors. Had the deed been executed in the most 
formal manner, and delivered to the son himself, in presence of 
witnesses, if made without valuable consideration, it could not 
avail against creditors. | 

Judgment on the verdict for the respondent. 
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JoseEPpH E. Sprague vs. GrEoRGE WHEATLAND. , 


Where an attachment of goods is dissolved by an assignment of the debtor’s property, 
under St. 1838, c. 163, the officer’s bailee of the goods, who has undertaken to re- 
deliver them to him, is discharged from his undertaking, although he has an indemnity 
against any loss he may sustain by it. 


ASSUMPSIT on a receipt given by the defendant for ash lum- 
ber, chaise bodies, coach harnesses, &c. of the value of $600, 
which had been attached by the plaintiff, sheriff of this county, 
as the property of John D. Hunt, on a writ against him in favor 
of Kdward L. Perkins, and which the delentam promised to 
deliver to the plaintiff on demand. 

It was agreed by the parties, that the said property was at- 
tached by the plaintiff, as abovementioned, and that the defend- 
ant gave him the receipt declarea on, and immediately took a 
mortgage from said Hunt of the same and other property to 
indemnify himself. A few days afterwards, N. Brown took 
possession of said property, as messenger, and, at a later day, 
as assignee of said Hunt, under the insolvent law, and has since 
sold the same, and retains the proceeds in his hands to abide the 
event of this suit; the defendant having given him notice not 
to pay over said proceeds to the creditors of Hunt. 

The plaintiff made a demand on the defendant for the property 
aforesaid, within thirty days after judgment was recovered in 
Perkins’s said action against Hunt. 

Waters, for the plaintiff. 

Wheatland, pro se. 

Suaw, C. J. Understanding, as we do, that a regular pro- 
cess of insolvency against Hunt was instituted under St. 1838, 
c. 163; that Brown was appointed messenger, and afterwards 
assignee of the estate of Hunt, and demanded the property in 
question before judgment was obtained in the suit of Perkins 
against Elunt ; we are of opinion that the attachment was thereby 
dissolved, and that the property was rightfully taken possession 
of by Brown, as assignee. Bigelow v. Pritchard, 21 Pick. 169. 
The only interest of the plaintiff in the property was the lien 
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caused by the attachment. The defendant was the mere bailee 
of the sheriff, to keep the goods for him, under the attachment 
and when they were rightfully delivered to the assignee, after the 
attachment was at an end, the obligation of the bailee to restore 
them was atan end too. The fact, that the bailee took an in- 
demnity against any loss he might sustain by the obligation, did 
not enlarge or extend that obligation. 
| Plaintiff nonsuit. 


First Universauist Society In NEwsuryportT vs. Son 
omon H. Currier, Executor. 


Where plaintiffs sue as a corporation, and the defendant, on pleading the general issue, 
gives notice, conformably to the rule of the court, that he shall deny their corporate 
existence, they must prove it, or they cannot maintain their action. 

A subscription paper recited that a religious society was about to erect a meetinghouse, 
and had chosen a prudential committee, and that certain individuals were willing to 
contribute towards the expense of purchasing land, and erecting said house, and that 
the subscribers engaged to pay to said committee, or their order, such sums of money 
as were affixed by the subscribers to their respective names: R. signed said paper and 
affixed his seal thereto, and added the words, ‘‘ ten shares, five hundred doilars ;”* 
and three others subscribed $5 each: No house was built, nor were any shares in 
any stock or property ever made. Held, that the society could maintain no action 
against R. on his subscription. 


Tis was an action of debt on the instrument in the margin,* 
and was brought to recover the sum of $500, on account of 
the subscription thereto made by the defendant’s testator. 

At the trial, no proof was offered that any measures had been 
taken, before the commencement of the action, to build the 


* Whereas the First Universalist Society of Newburyport are about to erect a 
meetinghouse for the use of said society, and whereas James Merrill, John B 
Greely, Austin George, Gideon Leighton, and William H. George were duly 
chosen the Prudential Committee of said Society at a legal meeting thereof, 
holden at Phenix Hall, on the 26th day of December 1834; and whereas cer- 
tain individuals are willing to contribute towards the expense of erecting said 
meetinghouse, and for the payment of land whereon to erect the same: Now we, 
the subscribers, being willing to contribute towards accomplishing the desirable 
object abovementioned, and in consideration of one dollar paid us by the afore- 
said committee, we hereby engage to pay or cause to be paid to said committee, 
or their order, on or before the first day of June next, such sums of money ag 
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meetinghouse referred to in said instrument. The plaintiffs re- 
lied on the instrument itself ; and as the defendant admitted that 
his testator signed it and wrote the words ‘‘ten shares, five hun- 
dred dollars,”’ they there rested their case. 

The defendant moved the court to order a nonsuit, for the 
following reasons: Because no proof was offered that the 
plaintiffs are a society established by law, according to St. 1834, 
c. 183, and other statutes on the same subject: Because said 
instrument is a mere subscription for stock, and there is no 
proof, nor any averment in the declaration, that the plaintiffs 
ever offered to convey said stock, or to give certificates thereof, 
either to the testator in his lifetime, or, since his decease, to the 
defendant, or to any one else in his behalf: Because said in- 
strument, being a mere subscription for shares in a meetinghouse 
to be built with the proceeds of said subscription, could not have 
been intended to bind any of the parties, unless a sum should be 
subscribed sufficient to complete the undertaking ; and as all the 
sums subscribed were obviously insufficient for that purpose, the 
defendant’s testator could not be liable for his subscription : 
Because, by the terms of said instrument, the plaintiffs, in order 
to maintain this action, must show, that on or before the-1st of 
June 1835, the committee of said society proceeded to buy land 
and begin the building of a meetinghouse, and divided the prop- 
erty into shares. 

The defendant had given notice to the plaintiffs, pursuant to 
the 56th rule of the court, (24 Pick. 400,) that he should, at 
the trial, defend the action on the grounds above stated. 


are affixed by us to our respective names hereto subscribed ; and we do agree 
that the said committee may lay out and expend the same in the necessary 
erection, payment for land, &c. of such a house of worship as the said Society 
or their said committee may determine ; and we hereby bind ourselves, and our 
heirs, executors and administrators, to the payment of sums set against our re- 
spective names, as aforesaid and in manner abovementioned. In witness 
whereof, we have hereunto set our hands and seals this 22d day of January 1835 

Daniel Richards, ten shares, five hundred dollars. [Seal.] 

Peter Tenney, 5 dollars. -[Seal.] 

James Merrill, 5 dollars. [Seal.] 

Wm. H. George, 5 dollars. [Seal.] 
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The judge overruled the said motion of the defendant, and 
the parties then agreed to take the case from the jury and sub- 
mit it to the whole court on the foregoing statement of facts. 
Plaintiffs to become nonsuit, if in the opinion of the court the 
above recited motion of the defendant ought to have been al- 
lowed ; otherwise, the defendant to be defaulted. 

Couch, for the plaintiffs. 

Kinsman, for the defendant. 

Saaw, C.J. We think there are several grounds of defence 
to this action, either of which is decisive. It is unnecessary 
to consider what took place at the trial, because, after the case 
was opened, the. parties proposed to agree to a statement of 
facts, and upon that statement the case now comes before the 
court. 

The defendant having given notice that he should call upon 


the plaintiff corporation to prove their capacity to sue as a cor- 


poration, and no proof having been offered upon this point, 


this would be a good defence to the action. Christian Society 
in Plymouth vy. Macomber, (ante, 235.) 

But if this were the only objection — on the assurance of the 
plaintiffs’ counsel, that the incorporation and organization were 
in fact all regular, and easily susceptible of proof, and that they 
were not aware that this was seriously questioned — we should 
be strongly inclined to discharge the present statement, and ad- 
mit them to the proof of the necessary facts. 

But we are satisfied that the paper produced constitutes no 
valid contract with the society. It is a paper under seal, and 
yet there is no covenant or stipulation whatever with the so- 
ciety. Itis manifestly an inchoate proceeding ; a proposal, by 
the members of the society, as between themselves, and con- 
templating some further proceedings. ‘The subscription is for 
‘¢ ten shares, five hundred dollars.”? ‘The term ‘‘ shares ”’ im- 
plies that some stock was contemplated; yet it is not stated 
what number of shares should compose the whole, nor what the 
stock was to consist of, nor how it was to be managed and dis- 
tributed ; nor does there appear to be any subscription for 
shares. There are three other subscriptions on the same paper, 


- 
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for five dollars each, which we take to be offers of gratuitous 
contribution, but not offers to take shares. . 

But farther: There is a discrepancy between the contents 
of the paper, and the words connected with the testator’s sig- 
nature. ‘The paper recites that the subscribers are willing to 
contribute something towards the erection of the meetinghouse ; 
the testator subscribes his name, and places against it the words 
‘ten shares, five hundred dollars.”? We cannot understand 
this as a promise to give $500, without having some equiva- 
Jent in shares. But yet it is nowhere averred, nor does it ap- 
pear in fact, that any stock was created, or that any shares, in 
any stock or property, were ever offered to the testator, or to 
his executor. It does not appear, that any house was ever 
built, or any expenses incurred, in consequence of this under- 
taking. In short, we can perceive, in this imperfect paper, a 
manifestation of good will for the object contemplated by it, 
but no legal or binding obligation to any one, and certainly none 
to the plaintiff society. 

Plaintiffs nonsuit. 


Tue Ocean Insurance Company vs. THE PortTsmMovuTH 
Marine Rait-Way Company & Trustees. 


By the St. of 1839, c. 158, the property, in this State, of a ‘* corporation incorporated 
by any other State,’’ may be attached by the trustee process. 

A judgment in the trustee process, in this State, against an inhabitant of the State, 
who owes a debt to a corporation established in another State, will protect the 
trustee against a suit brought in that State, by such corporation, to recover such debt. 

Where a plea to the jurisdiction of the court is triable by the record, the judgment, 
if for the plaintiff, is not peremptory, but that the defendant answer over. 


Assumpsit. The principal defendants prayed judgment | 
whether the court would take further cognizance of this action, — 
alleging that the cause of action, if any, accrued to the plain- 
tiffs out of the jurisdiction of this court, to wit, at Portsmouth, — 
m the State of New Hampshire ; that the defendants, when 


the cause of action accrued, if any had accrued, were a corpo- — 
~ 
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ration established in said New Hampshire ; and that no service 
had been made on them of the plaintiffs’ writ in this action. 
The plaintiffs’ replication alleged that an effectual attachment 
was made in this case, by an attachment of the goods, effects, 
and credits of the principal defendants, at Newburyport in this 
county, as appeared by the officer’s return, and the answers of 
the persons summoned as their trustees, filed of record in this 
court. ‘The defendants’ rejoinder averred that there was no 
such record. Issue on the rejoinder. 
_ The persons, named in the writ as trustees of the principal 
defendants, were Eleazer, Joseph, and William P. Johnson, all 
of Newburyport. © | 

The return of the officer on the original writ was, that on the 
3d of April 1841, he read the same to said Eleazer Johnson, 


and that on the 6th of the same April, he read it to said Jo- 


seph Johnson, and left a true and attested copy thereof at the 
last and usual place of abode of said William P. Johnson. 
From the answers of the trustees it appeared that they were 
inhabitants of Newburyport, and that each of them owned one 
third part of a vessel, for the repair of which they were indebted 


\ to the principal defendants in the sum of $189: That when 


the writ was served on said Eleazer, on the 3d of April, said 
Joseph and William P. were at Portsmouth (N. H.) attending 


to the affairs of said vessel: ‘That on the 4th or 5th of said 


eo eee eee ee es ee 


April, while they were still at Portsmouth, they received notice 
from said Eleazer, that said trustee process had been served on 
him, and immediately informed the principal defendants thereof, 
and refused to pay to them the aforesaid sum of $189: . That 
the principal defendants afterwards, on the 5th of said April, 
commenced an action against the owners of said vessel, ‘* to 
recover said $ 189 ; and the said Joseph and William P. while 
temporarily stopping at said Portsmouth, but not being citizens 
or residents thereof, were served with process, and summoned 
to appear and answer to the same at the court of common pleas 
then next to be held at Exeter, on the first Tuesday of Sep- 


tember then next ensuing ; and which said writ is still pending.” 


At the last April term of this court, the chief justice ad~ 
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judged that there was such a record as is alleged in the plain- — 
tiffs’ replication, and the principal defendants were ordered to 
answer over. [See Cremer v. Wicket, 1 Ld. Raym. 550. 
2 Archb. Pract. K B.3. 1 Johns. Cas. 398. Caines’s Pract. 
146, 147.] The said Eleazer, Joseph and William P. were 
also adjudged to be trustees of the principal defendants. | 

The principal defendants excepted to this judgment, and 
prayed that the opinion of the whole court might be taken there- 
on. ‘The exceptions were allowed, judgment stayed, and the 
action continued to abide the judgment of the whole court. 

MN. J. Lord, for the principal defendants. 

C. T. Russell, for the plaintiffs. 

Wipe, J. We think this case comes clearly within St. 
1839, c. 158, which provides for the attachment of property 
belonging to foreign corporations. ‘The provision is, that ‘* any 
corporation incorporated by any other State, and having proper- — 
ty in this State, shall be liable to be sued, and the property 
of the same shall be subject to attachment, in like manner as 
individuals, residents of other States, and having property in 
this State, are now liable to be sued, and their property sub- 
ject to be attached.” 

We do not consider the form of attachment material, whether 
it be by a common writ of attachment, or by process of foreign 
attachment. ‘he legislature manifestly intended that the prop- — 
erty of foreign corporations should be subject to the same writs 
or processes of attachment, as the property of an individual, — 
living out of the State, was, by § 44 of c. 90 of the Rev. Sts. 
' That section authorizes a creditor to maintain an action against 
such persons, when ‘‘an effectual attachment of his goods, — 
estate or effects, is made on the original writ.” And it cannot 
be doubted, we think, that this section extends to attachments 
made under the process of foreign attachment. It extends to 
effects or credits, as well as to tangible property. So by St. 
1839, c. 158, we think the word ‘‘ property ’’? was intended to 
include effects and credits, as well as goods and estate. Foreign 
corporations are liable to be sued ‘‘in like manner as indi- 
viduals, residents of other States, and having property in this 
State.” 


~~ 
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As to the suit brought in New Hampshire, by the principal 
defendants against the trustees, we are of opinion that judgment 
against the trustees, in this action, would be a bar to that suit. 
The remark made by chief justice Parker, in Kidder v. Pack- 
ard, 13 Mass. 82, that this court cannot know whether its judg- 
ment, founded on the process of foreign attachment, would be 
respected by a foreign tribunal, is not applicable to the present 
case. In that case, the principal defendant was a resident in 
Havana ; and it was doubted whether a judgment against the 
trustees here would protect them against a suit which might be 
brought against them by their creditor in Havana. But that a 
judgment here would be respected by the courts in New Hamp- 
shire will not admit of doubt. ‘The case of Hull v. Blake, 
13 Mass. 153, is a strong case to show to what extent the 
courts of one State will go in giving effect to the judgments and 
judicial proceedings of other States ; and it seems to us clear, 
that as this court have jurisdiction, and the attachment is valid, 
the judgment here, as to the property attached, must be con- 


clusive.* 
Exceptions overruled 


——— 


Lucinpa Brown & others vs. LEVERETT SALTONSTALL. 


A testatrix, who owned a house in S. with a yard and garden, and also owned several 
lots of land adjacent to said house and garden, with buildings on them which were 
held by tenants, made this devise: ‘I give unto M. my house in S. now occupied 
by me.”? Held, that M. took none of the land or buildings occupied by tenants at 
the date of the will. Held also, that parol evidence was inadmissible to show that 
the testatrix intended to devise such land and buildings to M. 


Tuts was a writ of entry to recover an undivided moiety of 


‘certain lots of land in Salem. Both parties claimed as devisees 


of Elizabeth Williams, whose will (which was dated January 29th 
1840, and was proved and allowed on the 7th of April succeed- 
ing,) contained the following clauses: ‘‘I give and devise un- 


*See Story’s Conflict of Laws, (2d. ed.) § 592. a. & note. Sergeant ¢n 
Attachment, c. X. : 
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to Benjamin Merrill of Salem, my house and land in Salem, 
now occupied by me, and also all my stock in the Bank of the 
United States, and all my shares of stock in any bank or insur- 
ance company at Boston, and also all my furniture and other 
chattels that are movable and usually being and kept in my 
said house and its appurtenances, to have and to hold the same, 
on the trust, that he, or his successors in said trust, or assigns, 
shall during the life of my niece Mary Ann, wife of George T. 
Saunders, allow her to occupy said real estate, or to receive to 
her sole use the income thereof ; or, if she in writing shall re- 
quest, may sell and convey, all or any part thereof, and keep — 
the proceeds at interest for her use, and pay her the income 
thereof ; and to allow her to use, or to sell and turn into money, 
said chattels or any of them, and to hold the proceeds on inter- 
est, and to pay her the net income of all of it; and after her 
decease, I give all said property to her issue, or, if she leave 
none, then to her brothers and sisters, or their issue, as if she 
had died possessed thereof, and intestate, for their use forever. 

‘¢ All the residue of my estate, real and personal, I give and 
devise, one half part to and among the issue of my brother Sam- 
uel, and the other half part to and among the issue of my sister — 
Lucinda, in the same shares, as if they had inherited the same 
from an intestate ancestor, for their use forever.”’ 

At the trial before the chief justice, it was shown that Mer- | 
rill declined to accept the above devise made to him in trust, 
and that the tenant was duly appointed to the same trust. It 
was also proved or admitted that the demandants were the chil- 
dren, and all the children, of Mrs. Lucinda Brown, sister of the 
testatrix. : A 

It appeared that the testatrix, at the time of making her will, 
and at the time of her decease, occupied a dwellinghouse in 
Saiem, with a yard and garden; that adjacent to her house and 
garden were several lots of land, with buildings upon them, on 
three several streets, owned by the testatrix, and held by ten- 
ants ; one by a written lease, the residue under parol agree- 
ments. In some instances, the testatrix owned the buildings ; in 
soine, she let the land at a ground rent, and the tenant erected 
buildings. | 
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It was conceded that the testatrix owned other lots in Salem, 
some of which were occupied by tenants when her will was 
made. | ? 

The demandants contended that all the lots adjacent to the 
dwellinghouse, which were in the occupation of tenants, passed 
by the residuary devise, and not by the devise to the trustee ; 
but the tenant insisted that all the lots, adjoining the dwelling- 
house, passed by the devise to the trustee. 

On this point, the jury were instructed, that all the buildings 
and lots of the testatrix, which, at the time of the date of her 
will, were in the occupation of tenants, and for which she was 
receiving rent, whether under a written or parol lease, and 
whether by a lease for years or at will, passed by the residuary 
clause, one half to the demandants, and not by the devise to the 
trustee. ‘To this the tenant excepted. 

In the progress of the cause, the tenant offered evidence to 
show that the cestui que trust, for whose benefit the devise in 
trust to Merrill was made, was a favorite niece and adopted 
daughter, now a married woman, towards whom the testatrix 
had expressed a strong affection; and for whom she intended 
to provide, and declared that she had liberally provided — in 
order to show that the construction, put upon the devise to the 
trustee, would not conform to her will and intent. 

But this evidence was rejected ; and it was ruled that there 
was no such ambiguity in the will, or in its application to the 
subject of the devise, as to warrant the introduction of evidence, 
aliunde to explain it; that any evidence tending to show that 
the devisor intended to include, in this devise, lands or buildings 
then held by tenants at a rent, whether for years, or at will, with 
a view to affect the construction of the will, was inadmissible. 
To this the tenant excepted. 

Tt was left to the jury to find what lands and buildings were 
in the occupation of tenants, when the will was made, and they 
returned a verdict for the demandants, setting out and specially 
describing the land and buildings so held. If either of the 
above directions was wrong, the verdict is to be set aside, and 
a new trial granted. 

VOL. III. 28 
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NM. J. Lord, for the tenant. 

Ward, for the demandants. 

The opinion of the court was pronounced at April term 
1842, by 

‘Witpe, J. The only material question discussed by coun- 
sel in this case is, whether the parol evidence offered by the 
tenant’s counsel, to explain the will of Elizabeth Williams, was 
or was not rightly rejected. And we think it very clear, that 
‘on the construction of the will, taken in connexion with the 
facts proved, the instructions to the jury are unexceptionable. 
The words of the will on which the tenant’s claim is founded 
are, ‘‘ I give and devise unto Benjamin Merrill of Salem, my 
house and land in Salem now occupied by me.” And it was 
proved that the testatrix, at the time of making her will, and at 
the time of her decease, occupied a dwellinghouse in Salem, 
with a yard and garden, adjacent to which were several lots of 
land, with buildings upon them, on three several streets, owned 
by her, but held by tenants. ‘These facts were not controvert- 
ed, and the instructions to the jury, that the buildings and lots 
in the occupation of the tenants did not pass by the devise to 
Merrill, were unquestionably correct. No different instructions 
could have been given consistently with the’ language of the de- 
vise. In no sense could the testatrix be considered to have the - 
occupation of buildings and land in the tenure and possession 
of others. ‘The main question then to be determined is, wheth- 
er the parol evidence, offered by the tenant’s counsel at the 
trial, was by the rules of evidence admissible. It is true that 
where the words of a will, or deed, or other written contract, 
are doubtful, extraneous facts and circumstances may be proved, 
in order to show in what sense the words were used. But if 
the words are clear, and have a definite meaning, no extrinsic 
evidence, to show a different meaning, can be admitted. Pro- 
fessor Greenleaf, in his learned and lucid Treatise on the Law 
of Evidence, § 290, Jays down the rule on this question, as it 
is well supported by the authorities. ‘* Where,” he says, ‘‘ the 
description in the will, of the person or thing intended, is ap- 
plicable with legal certainty to each of several subjects, extrin- 
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sic evidence is admissible to prove which of such subjects was 
intended by the testator. But if the description of the person 
or thing be wholly inapplicable to the subject intended, or said 
to be intended by it, evidence is inadmissible to prove whom 
or what the testator really intended to describe. His declara- 
tions of intention, whether made before or after the making of 
the will, are alike inadmissible.”” ‘This rule of evidence ap- 
pears to us to be very correctly stated, and according to it, it is 
clear, we think, that the evidence offered to be introduced was 
rightly excluded. It had no tendency to explain the meaning of 
the word ‘‘ occupied.” ‘The only evidence, which could have 
any tendency to prove that the testatrix had any other intention 
than that which the words of the devise import, was the evi 
dence of her declarations ; and that very clearly was not ad- 
missible. ‘The case of Jackson v. Sill, 11 Johns. 201, is a 
very strong authority on this point, as well as on the construc- 
tion of the will. In that case, the estate devised was ‘‘ the 
farm which I now occupy.”’ It was proved that the testator 
had two farms, one of which he did occupy, and the other was 
in the tenure of a tenant, under a lease from him ; and it was 
held that the latter did not pass. Evidence was offered to 
show the intention of the testator most clearly, and to prove 
that the scrivener mistook his direction ; but it was ruled that 
the evidence was inadmissible. ‘Thompson, C. J. said, ‘‘ it is 
a clear case of mistake ; but I have searched in vain for some 
principle that would bear me out, in letting in the evidence of- 
fered, and am satisfied the testimony cannot be admitted in a 
court of law, without violating the wise and salutary provisions 
of the statute of wills, and breaking down what have been con- 
sidered the great landmarks of the law on this subject.”? In 
these remarks we fully concur; and they are decisive of the 
pr 2sent case. 

Nor does the exclusion of the parol evidence affect the case 
materially ; for if it had been admitted, the instructions to the 
jury should have been the same that were given, as to the con 
struction of the will. The words of the devise are clear, and 
the evidence offered was entirely insufficient, to control their 
obvious meaning. 
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The case of Doe v. Parkin, 5 Taunt. 321, & 1 Marsh. 61, 
is in point, as to the construction of the will. In that case, the 
testator had devised in these words: ‘* All my messuages in 


T’., now in my occupation.”’ ‘The testator had two messuages 
in ‘I’., of which he occupied only one ; and it was held that only 
that one passed by the devise. And such is the clear construc- 
tion of the present will; and it is not to be controlled by parol 
evidence, even if it could be made to appear that the construc- 
tion is not conformable to the intention of the testatrix ; which, 
however, the evidence excluded had very little tendency to 
prove. But, however this may be, we think the evidence was 
not admissible, and that the demandants are entitled to judg- 
ment.* 
Judgment on the verdict. 


INHABITANTS OF West Newesury vs. INHABITANTS OF 
BRADFORD. 


A person, although he has no settlement within the Commonwealth, does not acquire a 
settlement in a town by residing therein ten years together, and paying taxes for 
five of those years, if he receives aid as a pauper, from such town, before the expira- 
tion of the ten years. 


AssumpsiT to recover pay for supplies furnished by the 
plaintiffs, in 1840, to the wife and four children of Wm. Patten, 
paupers, whose settlement was alleged to be in Bradford. ‘The 
only question in the case was, whether said Patten, the husband 
and father of the paupers, had a settlement in West Newbury. 
This question was submitted to the court on the following facts 
agreed : | 

In the year 1838, said Patten was an inhabitant of West 
Newbury, but had not resided there ten years together ; and he 
had no settlement in this Commonwealth. In August or Sep- 
tember of that year, he applied to the overseers of the poor of 
that town for aid, and they directed one Carr and one Bayley to 


* See Den v. Bolick, 1 Iredell, 244. 
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supply him and his family with necessaries to a certain amount, 
which they did. In November following, said Patten himself 
paid Carr and Bayley for said necessaries. 

At the time’when the supplies, which are the subject of this 
suit, were furnished, said Patten had resided in West Newbury 
for the space of ten years together, and had paid all taxes duly 
assessed upon him for five years within said time, viz. the county 
and town taxes for the years 1831, 1832, 1834, 1835, and 
1836. 

The wife of said Patten, at the time of her marriage, had her 
legal settlement in Bradford. 

Defendants to be defaulted, or judgment to be rendered for 
them, according to the opinion of the court on the foregoing 
facts. | 

Lunt, for the plaintiffs, relied on East Sudbury v. Waltham, 
13 Mass. 460, and East Sudbury v. Sudbury, 12 Pick. 1. 

Hills, for the defendants. The cases cited for the plaintiffs 
only decided that a person does not gain a settlement in the 4th 
or 12th mode provided by Rev. Sts. c. 45, § 1, by residence, 
&c. in a town during a certain time, if he, before that time ex- 
pires, receives aid, as a pauper, from the town in which he has 
a settlement, or aid for which such town is chargeable. Those 
decisions do not apply to the case at bar, where the person who 
received aid from the plaintiffs had no settlement in the Com- 
monwealth. They rest on the ground that it is the duty of a 
town, on receiving notice that one who has a settlement therein, 
but is residing in another town, has become chargeable, to re- 
move such person, and cannot, after neglecting that duty, rely 
on his residence in the other town. JVount Washington v. 
Clarksburgh, 19 Pick. 297. Brewster v. Dennis, 21 Pick. 237. 

Suaw, C. J. The court are of opinion, that whilst Patten 
was receiving relief as a pauper, in West Newbury, he could 
not be acquiring a settlement in that town by a residence of ten 
years therein and paying taxes five years of the ten, according 
to the Rev. Sts. c. 45, § 1, clause 12th. Hast Sudbury v. 
Waltham, 13 Mass. 460. East Sudbury v. Sudbury, 12 
Pick. .1. 


. a3 
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In the case of Mount Washington v. Clarksburgh, 19 Pick. 
297, a doubt was expressed whether this rule would apply to a 
case where the person has no other settlement within the Com- 
monvrealth: And it was suggested that a leading reason for the 
rule was, that, as a pauper, he might, and, by the general policy 
of the Jaw, ought, in such case, to be removed to the town of 
his settlement. Such is undoubtedly one reason, and a very 
important one, but not the sole one. Another is, that whilst re- 
ceiving relief as a pauper, he is not in a condition to perform 
those duties of a resident inhabitant and efficient member of the 
community, which the law contemplates as the ground of his 
right to a settlement from ten years residence and payment of 
taxes for one half of those years. The law supposes an ability 
to perform municipal duties which are inconsistent with the de- 
pendent condition of a pauper. One test is, to ask whether if a 
man is a pauper, receiving assistance from the public, a greater 
part of the term of ten years— which he may be, and yet pay 
some small tax five of those years —this could have been in- 
tended by the legislature as sufficient to constitute him a settled 
inhabitant. We think not. . 

We are therefore of opinion, that William Patten did not ac- 
quire a settlement in West Newbury ; from which it follows, that 
his wife still retained her settlement in Bradford, and communi- 
cated the same to her four children. 


Defendants defaulted. 
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Joun Moopy vs. INHABITANTS OF NEWBURYPORT. 


Where a town votes that its assessors shall be allowed a certain gross sum for their 
services during the year, they are not entitled, by the Rev. Sts. c. 7, § 45, to one 
dollar a day in addition to the sum thus voted. 

Assessors are entitled to the statute compensation of one dollar a day, for every day that 
they are employed as such, although it exceeds the sum which the town may have voted 
as their compensation: And if the sum thus voted exceeds the statute compensation, 
they are entitled to such sum ; but they are not entitled to such sum and also to the 
statute compensation, unless it appears from the terms of the vote of the town that the 
sum voted was intended to be in addition to one dollar a day. 


Turis was an action of debt, and'was submitted to the court 
upon the following facts agreed by the parties : 

*¢ On the 27th of March 1837, said Moody was duly chosen 
by said inhabitants to be one of their assessors for the year ensu- 
ing, together with Jacob Stickney Jr. and Moody Pearson, as 
his associates ; and said Moody was duly qualified as such as- 
sessor on the 29th of said March, and thereupon entered upon 
the duties of said office, and duly performed the same for the 
municipal year commencing in said March. 

*¢ ‘The following regular vote was passed by said inhabitants 
on the 4th of April 1837: ‘ That the assessors be allowed one 
hundred and eighty dollars for their services the current year, 
with the addition of twenty dollars, should they take a census of 
the inhabitants of the town the present year.’ At the same time, 
it was also voted by said inhabitants, ‘to grant and raise the sum 
of $13,500 for the support of schools, maintenance of the poor, 
repairing highways, paying interest on the town debt, and all 
necessary charges arising within the town; to be assessed on 
the polls and property therein conformably to law ;’ and in said 
estimate and appropriation of $13,500, the sum of $200 was 
specified for the compensation of the three assessors; and 
there was no other reference to the subject. There was, how- 
ever, an estimate and appropriation, in said $13,500, of $728 
‘to meet incidental expenses.’ 

*¢ The said assessors did in fact take a census of the inhabit: 
ants for said year, in addition to the ordinary services of the 
year. 
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‘¢ Said Moody claims of said inhabitants, under the Revised 
Statutes, c. 7, § 45, for the whole of his said services, one dol- 
lar per day for every whole day he was so employed, whether in 
the ordinary or extraordinary duties devolved on him as such 
assessor, and also, in addition thereto, his proportional part of 
the $200 appropriated by said inhabitants, as above, for the 
compensation of said assessors. 

‘¢ The said inhabitants allege, that said $200 was intended by 
them as in full for said services, and to cover the whole legal 
claims of said assessors, and not as in addition to one dollar per 
day under the revised statutes: And that in fact, said Moody 
has already received from said inhabitants, for his said services, 
one dollar, and more, for each and every day alleged or claimed 
by him to have been employed by him in the duties, whether 
ordinary or extraordinary, of said assessorship, as by his account, 
hereto annexed, appears : 


The Town of Newburyport to John Moody Dr. 
1837. To my services as one of the assessors for the year 1837, 
63! days, at $1 per day, : é : eiliniae - $63:163 


As allowed by a vote of the town for the ordinary duties 
ard taking a census of the inhabitants, as required by 
law, two hundred dollars, — one third of which is, 66-663 


$ 129 834 
Cr. By one third of one hundred and ninety dollars, 63 333 


Balance due, ~ $ 66.503 


‘Tf the court should be of opinion, that said Moody is not 
entitled to any more than his share of said $200 as already by 
him received, then he is to be nonsuited. If otherwise, then 
judgment is to be entered for a sum to be ascertained by an 
assessor.” 

Lunt, for the plaintiff. 

C. Cushing, for the defendants. 

Suaw, C. J. In a suit by an assessor for a compensation 
for his services, the plaintiff claims one dollar per day as due to 
him by force of the Rev. Sts. c. 7, § 45, and also the compen- 
sation voted by the town. ‘I'he statute provision is, that ‘¢each 
assessor shall be paid by his town the sum of one dollar a day, 
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for every whole day that he shall be employed in that service, 
together with such other compensation as the town shall allow.” 
The question depends on a true construction of this statute. 

One of the useful means of construing a statute is, to regard 
the purpose intended to be accomplished by the legislature, by 
such enactment. It appears to us, that the object of the legis- 
lature was, to provide some compensation for assessors, and yet 
not put it out of the power of towns and cities to allow a larger 
compensation, should they think fit to do so. Various duties are 
required of assessors, in which the whole comntunity have an 
interest ; especially when a general valuation is to be made, or 
a state tax assessed ; and therefore it was considered fit, that 
the legislature should name some compensation. But it was 
manifest that what would be an adequate compensation in some 
places, would be inadequate in others. But if the law had fixed 
a scale of compensation, it would have been doubtful whether a 
town would have power to enlarge it. We think, therefore, the 
law was so framed as to secure a moderate compensation in all 
cases, without abridging the power of the town to enlarge it. 
The result of this view is, that when the compensation of one 
_ dollar a day would exceed the sum voted, the assessor would be 
entitled to receive it, without regard to the vote ; but if the sum 
voted should exceed the statute rate, the excess is a sum other 
than the statute provision, and the assessor is entitled to it. But 
to enable the assessor to claim both, it must appear by the terms 
of the vote, that the town had the statute provision in view, and 
intended that the sum voted should be in addition to the statute 
provision. ‘The terms ‘‘such other compensation” are equiva- 
lent to the words, ‘‘ such further compensation,” ‘‘such com- 
pensation beyond the statute provision,” or ‘*suclr sum over and 
beyond what the compensation would amount to, computed at 
one dollar a day.’’ It is the excess, which constitutes such 
other compensation, unless expressed in the vote that the sum 
voted is in addition to the statute allowance. 
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JoseEpH ANDREWS vs. ADAM Boyp. 


Where an indorser of a note takes security of the maker, before it is due, to indem- 
nify him against his liability as indorser, and after it is due receives back from the 
maker the property for which the note was given, and thereupon promises to deliver 
up the note to bim, without further compensation, he thereby waives demand on 
the maxer and notice of non-payment by him, although the property so received 
back is not worth the sum due on the note. 

The taking back of the property, in such case, after the note is due, and the promise 
to deliver up the note, are also evidence from which a jury may infer that the indorser 
had received due notice of non-payment by the maker. 


Assumpsit by the indorsee against the indorser of a prom- 
issory note for $1000, dated January 15th 1837, and payable 
to the defendant, or his order, in two years from date, with in- 
terest. ‘I'he money counts were added. ‘The note declared 
on was signed jointly and severally, by Tarr & Marshall, Eze- 
kiel Bradstreet, Samuel S. Gamage, and Stephen N. Tarr, and 
was indorsed by the defendant in blank. Trial before the chief 
justice, who made the following report of the case : 

. No evidence was offered to prove a presentment of the note 
to the promisors and demand of payment, or notice to the de- 
fendant, as indorser; but the plaintiff relied upon an excuse or 
waiver of presentment and notice. 

It was proved that the note was given by the promisors to 
the defendant in part payment for a schooner called the Delta ; 
that they agreed to give him $ 2800 for the schooner, and paid 
him $800 in cash, and gave him two notes of $ 1000 each, 
one payable in one year, the other (the note now in suit) in two 
years from date: That the defendant thereupon gave them a 
bill of sale of-the schooner, in January or February 1837, and 
that they retained and employed her three seasons: ‘That the 
defendant, in March 1838, applied to the promisors for secu- 
rity for the payment of the two notes, and that they, for that 
purpose, executed to him a bill of sale of eleven sixteenths of 
the same schooner: That this bill of sale was executed by all 
of them, and dated March 9th 1838: ‘That the defendant, on 
the same day, gave them a receipt or counter obligation, ac- 
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knowledging that he had received of them a bill of sale of eleven 
sixteenths of schooner Delta, the same being security for two 
notes of hand signed by them, dated January 15th 1837, 
amounting to $2000, and agreeing to give them a bill of sale 
of the said eleven sixteenths of said schooner, when the said 
notes should be paid. After the second note (that now in suit) 
became due and remained unpaid, viz. sometime in the winter 
of 1839, 1840, two of the promisors applied to the defendant to 
take back the schooner and give up the two notes ; but no ar- 
rangement was made at that time. 

In consequence of the failure of Tarr & Marshall, in the 
autumn of 1839, their interest in the schooner went into the 
hands of assignees, and was by them sold at auction, at Rockport, 
on the 13th of March 1840. ‘The defendant, who lived in the 
town of Essex, attended the sale, and proposed to Bradstreet, 
one of the promisors on the notes, to bid off the schooner ; 
but he declined, and proposed to the defendant to bid her off, 
and then take back a bill of sale of their shares and give them 
up their notes. He did bid her off, and took a bill of sale of 
three eighths of five sixteenths, which was the interest of Tarr 
& Marshall, at $100. He then gave Bradstreet to under- 
stand that he would take the whole of the schooner and give 
them up the two notes ; but no arrangement was made at that 
time. It was then known to the promisors on the notes that 
the second note, being the note now in suit, had been indorsed 
to the plaintiff. Shortly after, the defendant sent a crew for the 
schooner, but the promisors informed him that they were unwil- 
‘ling to let him take possession until they had come to some ar- 
rangement. It was then agreed that he would take back and 
complete an unincumbered title to the schooner, and give up the 
two notes. About $105 had been paid on the first note, and 
¢ 120 had been paid to the plaintiff as two years interest on the 
second note. 

Pursuant to said agreement, Bradstreet went the next day to 
the defendant’s house to complete the business. The interest 
of Tarr & Marshall had already been transferred to the defend- 
ant. The other three promisors on the notes, and owners of 
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the schooner, executed and delivered to the defendant a bill of 
sale of their remaining five eighths of five sixteenths of the 
schooner, and surrendered to him the instrument of. defeasance 
given by him on the 9th of March 1838 ; by which he acquired 
a complete and indefeasible title to the whole schooner: In 
consideration whereof he delivered up to them the first note of 
$ 1000, and engaged to deliver up the other note, which he said 
was at that time in the hands of Mr. Perkins [the plaintiff’s 
counsel] at Salem, who had written him a letter about it. He 
then made and delivered to said Bradstreet a paper of even 
date with the bill of sale (23d April 1840) promising to de- 
liver, without any compensation, except what is therein stated, to 
Bradstreet, Gamage, and Stephen N. Tarr, the note now in 
suit [particularly describing it] or the amount of the same; said 
Bradstreet, Gamage and ‘Tarr agreeing to settle all bills con- 
‘racted on account of the schooner Delta before April 10th 
1840. ‘The defendant desired the said Bradstreet to put a 
small consideration into the bill of sale, fixing it at about the 
rate at which he purchased Tarr & Marshall’s interest at auc- 
tion, that he might make as good a bargain as he could, or settle 
upon as easy terms as possible, with the plaintiff. After this 
arrangement, the defendant took possession of the schooner and 
retained it. | 

The defendant contended, that if the taking of security oper- 
ated as a waiver of demand and notice at all, which he denied, 


that it could only extend to the value of that security ; and he © 


proposed to offer evidence to show that in consequence of the 


fall, generally, in the price of vessels, and the wear and tear of 


this vessel, she was not, at the time he took her back, of the 
value of the amount due on the two notes ; but the judge was 
of opinion that such a fact, if proved, would make no differ- 


ence, and that the evidence was immaterial. The judge was 


also of opinion that the taking of collateral’ security by the in- 
dorser, before the note became due, and the agreement, after- 
wards made by him with the promisors, to deliver up the note 
or its amount to them, without further compensation — the note 
being then outstanding in the hands of an indorsee — was either 
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an implied admission that he had received due notice, or a 
waiver of demand and notice, and rendered him liable, as in- 
dorser, to the plaintiff, without other proof of the demand, dis- 
honor and notice. ‘There being no controversy about the facts, 
a verdict was taken by consent for the plaintiff, subject to the 
opinion of the court upon a case to be reported. 

Verdict to be set aside and the plaintiff to become nonsuit, 
if the court are of opinion that the plaintiff is not entitled to re- 
cover ; otherwise, judgment to be rendered on the verdict. If 
the court are of opinion that the rights of the defendant depend 
upon the actual value of the schooner at the time of taking se- 
curity, or at the time of the final arrangement by which he took 
it back, a new trial is to be had to ascertain that fact. 

NM. J. Lord, for the defendant. The taking of collateral secu- 
rity by an indorser is not per se a waiver of demand and _ notice. 
Bond vy. Farnham, 5 Mass. 173. ‘The facts in that case are 
so different from those in the case at bar, that the decision there 
is not applicable here. ‘There the indorser knew that a de- 
mand on the maker would be fruitless, as the maker had as- 
signed all his property to-secure the indorser. Demand and 
notice are not dispensed with by the indorser’s merely taking 
security. To produce this effect, the indorser must receive 
funds sufficient to pay the note, or all the property of the maker 
must be transferred to him. Spencer v. Harvey, 17 Wend. 
489. Seealso Tower v. Durell, 9 Mass. 334. 

A promise by an indorser to pay an overdue note is not bind- 
ing, unless it appears affirmatively, that at the time of the prom- 
ise it was fully known to him that there had not been demand 
and notice. Trimble v. Thorne, 16 Johns. 154, per Spencer, 
C. J. Bayley on Bills, (2d Amer. ed.) 294-297. The 
agreement between the defendant and the makers of the notes 
was on mutual conditions, and may be enforced by them ina 
separate action, on allegation and proof of performance of the 
conditions on their part. By the true construction of that agree- 
ment, the defendant did not expressly promise to pay this note, 
unless the makers should pay the bills contracted on account of 
the schooner. 
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The defendant had a right to have an appropriation of the se- 
curity towards payment of the first note, which was already due ; 
the security being insufficient to pay both notes. Allen v. Kim- 
ball, 23 Pick. 473. 

Ward & Perkins, for the plaintiff. As the defendant took 
all the property for which the notes were given, as security for 
his indorsement of the notes, he was not entitled to notice. 
He thereby waived it. Mead v. Small, 2 Greenl. 207. Pren- 
iiss v. Danielson, 5 Connect. 180. Corney v. Mendez Da 
Costa, 1 Esp. R. 302. Bond v. Farnham, 5 Mass. 170. 3 
Kent Com. (3d ed.) 113. Chitty on Bills, (8th Amer. ed.) 
472,473. 1U.S8. Digest, Bill of Exchange, 221, 222. 

The defendant not only took security, but he promised to 
pay the note ; and this promise enured to the holder. Chitty 
on Bills, (Sth Amer. ed.) 533, 534. Arnold v. Lyman, 17 
Mass. 400. Allen v. Williams, 12 Pick. 297. 

The case of Lundie v. Robertson, 7 East, 231, is an answer 
to the dictum in 16 Johns. 154, that it must appear affirmatively 
that an indorser, had full knowledge, when he made the prom- 
ise, of the want of notice and demand. In 3 Kent Com. whi 
sup. it is said, ‘* the weight of authority is, that this knowledge 
may be inferred, as a fact, from the promise under the attending 
circumstances, without requiring clear and affirmative proof.” 
See also Hopkins v. Liswell, 12 Mass. 52. Martin v. Inger- 
soll, 8 Pick. 1. Breed v. Hillhouse, '7 Connect. 523. Potter 
v. Rayworth, 13 East, 417. Cushing v. Gore, 15 Mass. 69. 

The defendant’s promise to the makers of the note was not 
on a condition precedent. If it was on any condition, that con- 
dition was inserted on the groundless supposition that the holder 
of bills, contracted for supplies to the schooner, had a lien on 
her therefor. Such condition therefore was nugatory. 

As here was not only security to the indorser, but a special 
agreement, on certain terms, that he would pay the notes, the 
amount of the security was unimportant. 

The defendant holds property for the plaintiff, and has in oe 
fect agreed to apply it to the plaintiff’s use. He is therefore 
liable on the count for money had and received. Baker vy. 
Birch, 3 Campb. 107. 
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Suaw, C. J. The court are of opinion, that the direction 
proposed to be given to the jury, at the trial, was right. What- 
ever may have been the effect of taking collateral security of 
the promisors,:by the indorser, to indemnify him against his 
liability as indorser, yet when he took back the property which 
was the original consideration for the notes, and agreed in -ex- 
press terms, with the promisors, that he would pay and take up 
the note now in suit, and deliver it to them without further con- 
sideration — and this after the note became due, and after he 
must have known whether he had received due notice of its 
non-payment, or not; we cannot perceive why this is not evi- 
dence, from which a jury might properly infer that he had re- 
ceived due notice of the non-payment of the note from the 
holder. But if this were not clear, we are of opinion that 
when the indorser took the preperty of the promisors into his 
own hands — being either of sufficient amount and value to pay 
the note, or perhaps being ail they could give him—and when, 
with such funds as they did furnish him with, he agreed absolute- 
ly to pay and take up the note on which he stood as indorser, 
without further consideration from them— it was a waiver of 
notice on his part. 

Judgment on the verdict. 


Davip ILsLey vs. JoHN JEwetTrT & others. 


Where a defendant, in an action ex contractu, relies on the statute of limitations, but 
judgment is rendered against him on proof of his having made a new promise which 
removed the statute bar, the judgment is considered as rendered on the old coutract. 
Hence, where a defendant, against whom such a judgment was rendered in 1840 — 
the old contract having been made before April 2d 1834— was committed to jail on 
the execution which issued upon that judgment ; it was held that the jail limits, to 
which he was entitled by Rev. Sts. c. 14, did not extend beyond the boundaries of 
the town in which the jail was situated, and that, by going out of that town, he had 
broken the condition of his bond for the liberty of the jail limits. 


Tis was an action of debt on a bond for the liberty of the 
prison limits, and was submitted to the court on the following 
facts agreed by the parties : 
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In 1814, the plaintiff paid money as surety for John Jewett, 
one of the defendants, and in 1840 brought a suit against him 
to recover back the money so paid. Said Jewett, among oth- 
er defences, relied on the statute of limitations. - The plaintiff, 
to meet this part of the defence, proved a part payment by the 
defendant, in 1839, and by reason thereof recovered judgment 
against him, at November term, 1840, as stated and shown in 
the report of the case of Isley v. Jewett, 2 Met. 168, which is 
to be considered as part of this case. Said judgment was for 
the sum of $ 349-89 damages, and $ 44-95 costs of suit, and 
the plaintiff took out execution thereon, and caused the defend- 
ant to be committed, on said execution, to the jail in Ipswich. 
Said defendant, and his co-defendants in this suit, as his sure- 
ties, thereupon gave bond for the liberty of the prison limits, 
conditioned, (as is required by the Rey. Sts. c. 97, § 63,) that 
he would not go without the exterior limits of the prison, until 
he should be lawfully discharged, &c. But after the giving of 
said bond, and before the commencement of this suit, and also 
before he was discharged, he went, several times, without the 
boundaries of the town of Ipswich. 

Defendants to be defaulted, if such going without the bound- 
aries of the town of Ipswich was a breach of the condition of 
said bond; if not, the plaintiff to become nonsuit. 

O. P. Lord, for the plaintiff. By the Rey. Sts. ¢. 14, § 14, 
a debtor, committed on execution issuing upon a judgment re- 
covered on a contract made before the 2d of April 1834, is en- 
titled only to the limits of the jail yard as established by St. 
1834, c. 201 ; viz. the boundaries of the city or town in which 
the jail, to which he is committed, is situated. ‘The single ques- 
tion presented by the facts agreed is, therefore, this: Was the 
judgment recovered by the plaintiff against John Jewett, in 
1840, recovered on a contract made in 1814, or in 1839 ? on 
the old contract, which arose upon the plaintiff’s paying money 
for him, as his surety, or on the new promise made by him, 
in 1839, by his making part payment ? 

The statute of limitations bars only the remedy on a contract, 
and does not discharge the contract itself. Unless a new proms 
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ise or acknowledgment is made, the remedy is barred from con- 
siderations of public policy, laying out of the question any con- 
sideration whether the debt be or be not paid. Per Sedg- 
wick, J. 7 Mass. 517. S. P. 13 Mass. 203. But when a 
new promise or acknowledgment is rade, ‘‘ the contract is not 
within the intent of the statute.”? Baxter v. Penniman, 8 Mass. 
134. Fiske v. Needham, 11 Mass. 453. See also Newlin v. 
Duncan, 1 Harring. 204. 

A judgment on a demand which is taken out of the operation 
_ of the statute of limitations, by a new promise, is recovered on 
the original contract, and not on the new promise. This ap- 
pears from various considerations. Thus: In Cogswell v. Dolli- 
ver, 2 Mass. 223, it was said by Sedgwick J. that if any arti- 
cles, charged in an account, were sold and delivered within six 
years next before action brought, ‘‘ they will draw after. them 
the articles beyond six years, and exempt them from the opera- 
tion of the statute.’ 

An acknowledgment made after action brought will support 
the action on the original contract. Yea v. Fouraker, 2 Bur. 
1099. So an acknowledgment by an executor, administrator 
or guardian, will bind the estate of the deceased or the ward. 
Brown v. Anderson, 13. Mass. 203. Emerson v. Thompson, 
16 Mass. 429. Manson v. Felton, 13 Pick. 206. So an ac- 
knowledgment made to a stranger will prevent the operation of 
the statute. Richardson v. Fen, Lofft, 86. Mountstephen v. 
Brooke, 3 Barn. & Ald. 141. Peters v. Brown, 4 Esp. R. 
46. Harveyv. Tobey, 15 Pick. 99. Anda parol acknowl- 
edgment of a contract, required by the statute of frauds to be 
in writing, has the same effect. Gibbons v. M‘Casland, 1 
Barn. & Ald. 690. So an acknowledgment by one joint debt- 
or will bind the others. ' Whitcomb v. Whiting, 2 Doug. 652. 
Perham y. Raynal, 2 Bing. 306. Johnson v. Beardslee, 15 
Johns. 3. White v. Hale, 3 Pick. 291. Even by one partner 
after a dissolution of the partnership. Wood v. Braddick, } 
Taunt. 104. Simpson v. Geddes, 2 Bay, 533. 

In addition to all these proofs that the original contract has 
always been regarded as the cause of action, is the univer- 
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sal practice of declaring on the original contract, and the es- 
tablished doctrine that proof of a new promise supports such 
declaration. Leaper v. Tatton, 16 East, 423. Upton v. Else, 
12 Moore, 304. ; 
Perkins, (Ward was with him,) for the defendants. John 
Jewett, by giving the plaintiff a negotiable note, in part pay- 
ment, (2 Met. 169,) entered into a new contract, and gave the 
plaintiff a new remedy. ‘‘ The reason,” say Lord Ellen- 
borough and Parke, J. ‘‘ why a part payment takes a case out of 
the statute is, that it is evidence of a fresh promise.” 1 Barn. & 
Ald. 93. 3 Barn. & Adolph. 511. 5S. P. Sigourney v. Dru- 
ry, 14 Pick. 390, 391. Clark v. Hooper, 10 Bing. 481. A 
new promise subjects a defendant to the remedy applicable to a 
new contract. In Presbrey v. Williams, 15 Mass. 194, where 
part payment had been made on a note, Jackson, J. said the 
plaintiff ‘‘ might have brought his action,” on the day of such 
payment, ‘‘ as upon the new promise then made.”? In Little v. 
Blunt, 9 Pick. 494, Wilde, J. says, ‘‘ the new promise actual- 
ly gives the remedy, and is substantially the cause of action.” 
And Richardson, C. J. in Exeter Bank v. Sullivan, 6 N. 
Hamp. 136, says, ‘‘ the new promise is not deemed to be a 
continuance of the original pronuse, but a new contract, sup- 
ported by the original consideration.”” §. P. 3 Bing. 643, per 
Gaselee, J. Pittam v. Foster, 1 Barn. & Cres. 250. Tanner v. 
Smart, 6 Barn. & Cres. 606. Jones v. Moore, 5 Binn. 577. 4 
Phil. Ev. (4th Amer. ed.) 188. Bell v. Morrison, 1 Pet. 371. 
Acknowledgment of a promise by a party, and that he has not 
performed it, ‘‘ creates a debt,” says Bayley J. 16 East, 423. 
These authorities show that a new promise does not operate by 
way of reviving the old promise, or waiving the statute bar, but 
by creating a fresh contract. There is, at the present day, no 
difference between promises to pay debts barred by the statute 
of limitations, and debts discharged under a bankrupt or insol- 
vent act, or debts contracted during infancy. An express prom- 
ise is necessary, to remove either of these bars. Robarts v. 
Robarts, 3 Car. & P. 296. Oakes v. Mitchell, 3 Shepley, 
360. Moore v. Bank of Columbia, 6 Pet. 86. Sands v. Gel- 
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ston, 15 Johns. 519. As it regards the statute of limita- 
tions, there must be a cause of action within six years, and 
that cause accrues upon the making of a new express promise. 
The old promise —as in case of a bankrupt or infant —is 
merely a basis or consideration for the new one. Lonsdale 
v. Brown, 4 Wash. C. C. 150. Searight v. Craighead, 1 
Pennsyl. 138. Mills v. Wyman, 3 Pick. 209, 210. The new 
promise may be declared on; 1 Selw. N. Prius, (4th Amer. 
ed.) 49 ; which shows that it is a new cause of action. It is in- 
deed the common practice, as Lord Ellenborough says, 16 East, 
423, to declare on the original contract. ‘‘ Probably,’’ says 
Best, C. J. 12 Moore, 304, ‘‘ the new promise ought in strict- 
ness to be declared on specially, but the practice is inveterate 
the other way.”” In 3 Bing. 332, he expressed a still stronger 
opinion. But this practice is anomalous, and is not allowed in 
suits by executors or administrators. In England, and perhaps 
in all the States of the Union, except Massachusetts and New 
Hampshire, if an executor or administrator sues for a debt of 
the deceased, and relies on a new promise to himself, to take it 
out of the statute of limitations, he must declare specially on 
the new promise, or the evidence of such promise will not sup- 
port the declaration. Stephen PJ. 405, 406. Gould Pl. 453, » 
454. 2 Stark. Ev. 552, and American cases cited in the notes. 
1 Chit. Pl. (6th Amer. ed.) 234. 392. See also Pittam v. 
Foster, 1 Barn. & Cres. 248. Lawes Pl. in Assump. 730- 
732. In Bazter vy. Penniman, 8 Mass. 133, and in Buswell v. 
Roby, 3 N. Hamp. 467, it was held, however, that an admin- 
istrator need not declare on the new promise; and thus the 
anomaly has been extended further, in this Commonwealth and 
in New Hampshire, than is known to have been done elsewhere. 
But whether the one or the other form of declaring is adopted, 
yet, as said by Wilde, J. ‘‘ the new promise gives the remedy, 
and is substantially the cause of action— for without it there 
was no cause of action.”?’ 9 Pick. 492, 494. ‘The statute bar 
is removed by a new promise, either because the, presumption 
of payment is thereby removed ; or because the defendant there- 
py waives the benefit of the statute ; or because a new contract 
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is thereby made, which is supported by the old consideration. 
The cases that have been cited show that the latter is the only 
ceason which courts now recognize: And-therefore as the new 
contract gives the remedy, and is the contract on which, in ef- 
fect, the judgment is recovered, the defendant, if committed in 
execution on the judgment, is entitled to the enlarged jail limits, 
viz. the whole county. Rev. Sts. c. 14, § 13. 

Suaw, C. J. In debt on a prison bond given July 14th 
1841, the question is, whether the bond was broken by the es- 
cape of the prisoner ; and this again depends upon the question, 
what were the prison limits of Ipswich jail, for this prisoner, in 
1841? ‘This depends upon Rev. Sts. c. 14, §§ 13, 14, pre- 
scribing different limits in different cases. ‘* On executions is- 
suing upon judgments, recovered upon contracts made before 
the 2d of April 1834, the limits of each jail shall remain as 
the same were established previously to that day.”? § 14. It 
is conceded, that prior to 1834, the jail limits included a space 
much less than the bounds of the town of Ipswich. If then 
the contract, on which the plaintiff recovered his former judg- 
ment, in pursuance of which the defendant was committed, was 
made prior to the 2d of April, 1834, so that the limits for him 
‘ were those which existed in 1834, then the defendant made an 
escape, and the bond was forfeited. 

It appears that Adams and Ilsley were sureties for John 
Jewett on a promissory note ; that Adams paid the whole in 
the first instance ; that afterwards Adams demanded of the 
plaintiff one half, by way of contribution, as he had a right to 
do; and the plaintiff paid the same, as he was bound to do. 
On that payment, the defendant John Jewett, as principal prom- 
isor, became indebted to the plaintiff, and liable to pay him the 
_ same amount on demand. ‘This liability arose from the implied 
promise of the principal, made at the time of the plaintiff’s be- 
coining his surety, that, in-case the plaintiff should be called on 
to pay any thing in consequence of such suretyship, the princi- 
pal would repay the same on demand. [See Appleton v. Bas- 
com, ante, 171.] . 

Afterwards in 1839, the transaction took place, as stated in 
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-2 Met. 168, which was held by the court sufficient evidence of 
part payment to take the case out of the statute of limitations, 
and the plaintiff had judgment; and the question is, whether 
this is a judgment recovered on a contract made before April 
1834. The case has been very well argued on both sides, and 
all the authorities, we believe, fully cited. The court are of 
opinion, that the judgment must be considered as rendered on 
the old contract ; that a payment, or new promise, or an admis- 
sion from which a new promise may be inferred, is considered 
as removing out of the way a bar arising from the statute of 
limitations, so as to enable the creditor to recover notwithstand- 
ing the limitation ; and not as the creation of a new substantive 
contract, which is to be the basis of the judgment. We are 
therefore of opinion, that the facts show a breach of this bond, 


and that the plaintiff is entitled to recover. 
Defendants defaulted. 


CoMMONWEALTH vs. WILLIAM WEIHER. 


Although the proceédings in laying out a town way by selectmen, and the acceptance 
thereof by the town, may be avojded by the owner of the land over which the way 
passes, on the ground that he had no notice of the selectmen’s proceedings ; yet 
they cannct be avoided, on that ground, by a subsequent occupant of the land, who 
does not claim title under such owner: Hence such occupant cannot, on that 
ground, successfully defend an indictment against him for levying a nuisance within 
the limits of such way. 

The mere fact that part of a town way, which is laid out by the side of navigable 
water, is below high-water mark, is no defence to an indictment for levying a 
nuisance in that part of the way which is above high-water mark. 


THis was an indictment for a nuisance in erecting and main- 
taining a fence and a part of a dwellinghouse upon a town way 
in Salem, called Peabody Street. 

It appeared at the trial in the court of common pleas, before 
Warren, J. that. the way described was laid out by the select- 
men of Salem, and accepted by the town, in May 1820, and 
that the land upon which the alleged nuisance is erected was 
then the property of one Ward. The defendant offered no evi- 
dence of title under said Ward. 


446 | ESSEX. 


Commonwealth v. Weiher. 


It did not appear, by the return of the proceedings of the se- 
lectmen, that the said Ward had any notice of those proceedings ; 
and the defendant contended that, for this reason, they were 
altogether void. The judge overruled this objection. 

It appeared that the way runs east and west, and was laid 
out 41 feet wide; that the erections, mentioned in the indict- 
ment, are on the south side of the way ; and that at the time of 
the laying out, the north line of the way was below high-water 
mark. The defendant contended, that as a part of the way 
was thus laid out between high and low water mark, the whole 
proceeding was irregular and void, although the erections com- 
plained of were above high-water mark. But the judge ruled 
otherwise, and a verdict was returned against the defendant. 

To each of the rulings aforesaid the defendant alleged ex- 
ceptions. 

Ward § F. A. Fabens, for the defendant, in support of the 
first exception, cited Stone v. City of Boston, 2 Met. 220. 
Copeland v. Packard, 16 Pick. 217. Harlow v. Pike, 3 
Greenl. 438. Robbins v. Bridgewater, 6 N. Hamp. 524: And 
Kean v. Stetson, 5 Pick. 492, in support of the second ex- 
ception. 

Austin, (Attorney General,) for the Commonwealth. 


Wipe, J. This case comes before us on exceptions to the 


rulings of the presiding judge of the court of common pleas, at 
the trial. The defendant was indicted in that court for erecting 
and maintaining a fence and a part of a dwellinghouse upon a 
town way or street in Salem, which was laid out and opened 
- nearly twenty years before the erection of the alleged nuisance ; 
and the general question at the trial was, whether the way or | 
street had been legally laid out ; and if not, whether the pro- 
ceedings of the selectmen and town of Salem, in laying out the 
same, were void or voidable. | 

The first objection made to the regularity of the proceedings 
of the selectmen and town is, that the land upon which the al- 
leged nuisance was erected, was, at the time the way was laid 
out over it, the property of one Ward ; and that it did not ap- 
pear, by the return of the selectmen of their proceedings, that 
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the said Ward had any notice of the intended location of the 
said way. And the defendant’s counsel contend that this defect 
renders the whole proceedings null and void. 

On the other hand, the Attorney General maintains the va- 
lidity of the proceedings ; insisting that as the law was, when this 
town way was laid out and established, no notice to the owners 
of the land over which the road was laid was required. And 
he also contends, that if notice were required, the omission to 
give it did not render the proceedings void, but voidable only, 
and that the defendant had no right to avoid them. 

It is true that St. 1786, c. 67, under which this way was 
laid out, does not expressly require the notice in question. 
But we think, by the constitution, and by the fundamental prin- 
ciples of law, no person can be deprived of his property, with- 
out such notice as to allow him an opportunity to be heard in 
defence of his rights. 

By St. 1783, ¢. 38, judges of probate were authorized to 
appoint guardians to Insane persons, and no notice was expressly 
required, by the statute, to the person alleged to be insane, of 
the application for the appointment of a guardian. Yet the 
court held in Chase v. Hathaway, 14 Mass. 222, that notwith- 
standing the silence of the statute, notice was required by the 
fundamental principles of justice, which give to every citizen, in 
a free government, the right to be heard in support of his liber- 
ty and property. . 

We hold, therefore, that Ward was entitled to notice of the 
intention of the selectmen of Salem to lay out said way. 
Whether such notice might be presumed, considering the long 
period of time, during which the way has been occupied without 
objection, is a question: which we do not think it necessary to 
consider ; for, admitting that Ward had no notice, and that the 
proceedings of the selectmen are void as to him, and to those 
claiming title under him, we are of opinion that a stranger, as 
the defendant is, who has derived no title from Ward, cannot 
take advantage of this defect. We hold that the proceedings 
of the selectmen and town were void only in respect to Ward ; 
or, in other words, that they were voidable only, and not to all 
intents null and void. 
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The distinction between void and voidable acts seems to be 
this: ‘That every act malum in se, or which is against public 
policy, is to be held void in the strictest sense —a metre nullity ; 
but if an act is prejudicial only to an individual, then it is to be 
considered as voidable only by such individual. 

In the case of Green v. Kemp, 13 Mass. 518, it was de- 
cided that a mortgage on a usurious consideration was void only 
as against the mortgagor, and those who may lawfully hold the 
estate under him, and could not be avoided by plea or proof of 
usury by a stranger ; although all mortgages on usurious consid- 
erations were declared to be utterly void, by St. 1783, c. 55. 
The law, as there laid down, has been frequently recognized, 
and is well established. It is founded, we think, on a just and 
reasonable distinction between void and voidable acts, and fully 
sustains the opinion we have formed on the question under con- 
sideration. | 

The only remaining objection that has been made to the va 
lidity of the proceedings of the selectmen and town is, that a 
part of the way was, when laid out, below high-water mark, and 
for that cause the whole proceedings were irregular and void ; 
so that the defendant was justified, although the erections com- 
plained of were above high-water mark. 

It does not appear that the way has caused any obstruction 
to the convenient. use of the navigable waters ; and itis con- 
tended by the Attorney General, that if, so, the location is in 
no respect illegal. We do not, however, consider it necessary 
to discuss this question, as we are of opinion that the other 
answer, made by the Attorney General to the objection, is satis- 
factory and conclusive. For admitting that the selectmen had 
no right to lay out the way below high-water mark, we think that 
this does not vitiate the whole proceedings, but only so far as 
the selectmen exceeded their jurisdiction. It is true, that if the 
proceedings were before us on certiorari, we could not, by the 
rules of law, quash them in part and affirm them in part. But 
there is no such rule where a party attempts, by plea or proof, 
to avoid proceedings which are partly void and partly valid. 

The execution of a power may be good in part and bad in 
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part ; and in such a case, the excess only, in the execution of 
the power, will be void. And we know of no reason why the 
‘same rule of law should not apply to the execution of a power 
or authority given by law. 4 Kent Com. (3d ed.) 346. Adams 
v. Adams, Cowp. 651. 

It does not appear what part of the way was below high-water 
mark ; and, for aught we know, it may be so inconsiderable as 
not materially to interfere with the convenient use of the way. 
If the defendant could make it appear that so large a part of the 
way was below high-water mark, as to render the part above 
wholly useless as a way, there might be some ground for the 
objection. But as this does not appear, and was not suggested 
at the argument, we think it clear that by no principle of law 


can the objection be sustained. 
Exceptions overruled. 


Ce eed 


CoMMONWEALTH vs. PauL PEARSON. 


In an indictment on the Rev. Sts. c. 47, § 1, charging the defendant with being a com- 
mon seller of spiritous liquor, to be used in his house or other building, without 
authority or license, it is not necessary to aver that the defendant is an innholder or 
commion yictualler, 


THe first count in the indictment against the defendant al- 
leged that he, at Newbury, on the Ist of April 1840, and on 
divers days, &c. ‘‘ without any authority or license therefor duly 
had and obtained according to law, did presume to be, and was, 
a common seller of wine, brandy, rum, and other spiritous 
liquor, to be used in and about his shop, against the peace of the 
Commonwealth, and contrary to the form of the statute in such 
case made and provided.”’ ‘There were five other counts in the 
indictment, charging the defendant with selling, without any legal 
license or authority therefor, different quantities of spiritous 
liquor, at different times. 

The defendant was tried at the last September term of the 
court of common pleas, before Strong, J. and was found guilty 
on the first, fourth, and sixth counts, and not guilty on the other 
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three counts. He thereupon filed exceptions to the ruling of the 
judge as to the evidence introduced to support the fourth and 
sixth counts, and also a motion in arrest of judgment. The 
cause assigned for arresting judgment on the first count was, 
“because it is not therein averred that the respondent was an 
innholder or common victualler.”” The judge overruled the 
motion in arrest, and the case was brought into this court. 

It became unnecessary for the court to decide any question in 
the cause, besides that which arose on the motion to arrest judg- 
ment on the first count in the indictment. 

Lunt, for the defendant. 

lustin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. Motion in arrest of judgment, and exceptions 
to the ruling and decisions of the judge of the court of common 
pleas, before whom the cause was tried. 

The ground for the motion in arrest of judgment is, that the 
first count in the indictment is founded on the Rey. Sts. c. 47, 
§ 1, and that in this count it is not averred that the defendant 
was an innholder or common victualler ; and therefore that a 
conviction on that count is not sufficient to warrant and support 
a judgment. ‘The validity of this objection must depend upon 
the construction of that first section. The averment in this first 
count is, that the defendant on &c., at &c., ‘* without any au- 
thority or license therefor duly had and obtained according to 
law, did presume to be, and was, a common seller of wine, 
brandy, rum, and other spiritous liquor, to be used in and about 
his shop,”’ &c. 

It is to be borne in mind, that this 47th chapter of the revised 
‘statutes provides for the licensing of a common innholder, one 
of whose ordinary occupations is to sell spiritous liquors, and 
who is under obligation to entertain travellers, and for that pur- 
pose to be provided with lodging rooms, and also with stables” 
for horses and cattle. The statute also provides, in certain 
cases, for licensing victuallers, one of whose ordinary occupa- 
tions it is to sell spiritous liquors, and also to provide food and 
refreshment for guests ; but who are exempted from the duty of 
furnishing lodging for travellers, or stables for horses. But 
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although the sale of wine, rum, and other spiritous liquors, is 
one of the employments incident to the occupation of a common 
‘Innholder and common victualler, it is not the only or the main 
characteristic of those occupations. A man, therefore, might 
open a common bar room, grog shop, or drinking house, without 
the provisions for lodging and stables, belonging to taverns, or 
of eating and other refreshments, belonging to a common victual- 
ler. There being no provision to license the latter, and it being 
manifestly against the whole scope and policy of the law, it was 
intended to prohibit them absolutely. ‘Then it appears to us 
that the three descriptions used in the statute were intended to 
meet the circumstances of each case, as it should arise, and as 
they were intended to be restrained or prohibited. One person 
might open a house with all the indicia and preparations for a 
tavern, with bar room, lodging rooms, and stables. In regard 
to him, the indictment might truly aver, that he presumed to be, 
and was, a common innholder and seller of wine, rum, &c. 
without license. Another might open a similar house, omitting 
the lodging and siables ; and he might be charged as presuming 
to be, and being, a common victualler and seller of liquor with- 
out license. But the facts would not support an averment that 
he was a common innholder and seller of spiritous liquors. 
From this view, it might seem at first blush, that it would be 
sufficient, on this third description in the statute, to aver that one 
did presume to be, and was, a common seller of wine, rum, &c. 
without averring that he was not duly licensed therefor ; because - 
there can be no license for it. It is true there can be no license 
for that employment alone and by itself: But inasmuch as one is 
licensed so to sell, if he is licensed to be a common innholder or 
victualler, it is still proper, and perhaps necessary, to allege that 
he was not duly licensed therefor. | 

Our attention was called, in the argument, to the considera- 
tion, that in the first part of the first section of the statute, the 
terms ‘‘innholder,’”’ ‘‘common victualler,’”? and ‘‘ common sel- 
ler,’ &c., are used ; and, as the counsel supposed, were used 
synonymously : whereas, in the latter part of the same sectio%,, 
the terms ‘‘innholder”’ and ‘‘common victualler”’ only are used. 
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The reason of this change of phraseology appears to be quite 


obvious. All the three, in the first part, come under the clause 
of prohibition. The innholder and victualler were excepted, if 
licensed ; leaving the prohibition absolute as to the common 
seller. ‘l'o read this section, then, as we understand it, it runs 
thus : No person shall presume to be an innholder, nor a com- 
mon victualler, nor a common seller of wine, rum, &c. to be 
used in or about his house or other building, unless he is first 
licensed as an innholder or common victualler. The offence, 
with which the indictment charges the defendant, is, that he did 
presume to be, and was, a common seller of rum, &c. to be 
used in his shop, without being first duly licensed. Inasmuch as 
the statute makes the occupation of being a common seller, with- 
out license as an innholder or common victualler, a distinct, 
substantive offence, the court are of opinion, that the offence 
may be so described in the indictment, and that it was not neces- 
sary to describe the defendant also as an innholder or common 
victualler. Nor would it be proper, unless the’ prosecutor was 
prepared with proof that he was an innholder or common victual- 
ler, as well as a common seller of rum, &c. to be used in his 
house or other building. We are therefore of opinion, that the 
motion in arrest of judgment be overruled. 

We have not thought it necessary to consider the exceptions, 
because they apply to the other counts only, and the Attorney 
General proposed, in case of a conviction on the first count, 
which would in effect merge the other charges, to enter a nol. 
pros. as to the other counts. For the same reason, the motion 
in arrest of judgment on the other counts has become immaterial, 
and has not been considered by the court. 


CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME JUDICIAL COURT 


FOR THE 


COUNTIES OF SUFFOLK AND NANTUCKET, 
MARCH TERM 1842, AT BOSTON 


PRESENT 


Hon. LEMUEL SHAW, Curer Justice. 
Hon. SAMUEL S. WILDE, 

Hon. CHARLES A. DEWEY, > Justices. 
Hon. SAMUEL HUBBARD, 


MEMORANDUM. On the twenty-sixth day of January 1842, the Hon. SAMUEL 
PuTNnam resigned the office of Justice of this Court, which he had held since the first 
day of September 1814. 

On the twenty-second day of J"ebruary 1842, the Hon. SamuEL HuBBaRD, of 
Boston, was appointed a Justice of this Court, in place of Mr. Justice PutTNam, and 
took his seat upon the bench, on the first day of this term. 


EZBeneEZER Evans vs. Tue ComMMONWEALTH. 


The provision in St. 1804, c. 143, § 7, that a person convicted of robbery ‘shall be 
punished by solitary imprisonment for such term, not exceeding two years,” &c., is 
not void for uncertainty. It means a term not exceeding two years. 

Under Sts. 1832, c. '73, and 1833, c. 85, which imposed additional punishment on con- 
victs who had been discharged from former sentences, ‘* in due course of law,’’ it was 
sufficient to aver, in an information for such punishment, that the convict had been 
discharged from a former sentence, ‘ in consequence of a pardon.” 

Where a demurrer to an information for additional punishment of a convict is overruled, 
respondeat ouster is not the necessary judgment, but judgment in chief may be rendered. 


Four writs of error ; the first three to reverse judgments of 
the municipal court, and the other to reverse a judgment of this 
court, by which the plaintiff in error was sentenced to additional 
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punishment, on an information filed by the attorney for the Com- 
monwealth. To that information, which was filed in the muni- 
cipal court, at the February term 1835, the plaintiff in error 
demurred ; but the demurrer was overruled, and he was there- 
upon sentenced to additional punishment. He then appealed to 
this court, under a statute then in force, which allowed such 
appeal, and at the March term 1835, the court adjudged that 
the information was sufficient in Jaw, and sentenced the appellant 
to solitary imprisonment five days, and to confinement afterwards 
to hard labor seven years in the state prison. 

That information set forth three convictions of the plaintiff in 
error, and the sentences thereon. ‘The first was a conviction at 
the April term 1816, of the municipal court, of the crime of 
larceny in a shop, in the night time, and a sentence to hard labor 
in the state prison for the term of two years ; and it was averred 
that this sentence was executed, and that the plaintiff in error 
was therefrom discharged, and that he departed from the state 
prison on the 3d of May .1818. ‘The second, was a conviction 
at the July term of the municipal court, 1818, of the crime of 
robbery, and a sentence to the state prison for life ; and the in- 
formation set forth that the plaintiff in error remained in said 
prison, ‘‘in execution of said sentence, until the 30th of May 
1829, when he was discharged from said state prison, in conse- 
quence of a pardon granted to him by the supreme executive of 
the Commonwealth ; and, on said 30th of May, he departed from 
said state prison.”” The third conviction was of the crime of 
larceny in a shop, in the night time, and was had at the April 
term 1832, of the municipal court, and the sentence was three 
years’ hard labor in the state prison. | 

The grounds on which these writs of error were uivEee fully 
appear in the opinion of the court. 

The arguments were had at the last March term. 

G. Bemis, for the plaintiff in error. 

Austin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. The first of these writs of error is brought to 
reverse a judgment of the municipal court, July term 1818, by 
which the prisoner, on being convicted of highway robbery, was 
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sentenced to solitary imprisonment for the term of ten days, and 
afterwards to confinement to hard labor in the state prison 
for life. , 

The error assigned is, that the court could not by law make 
solitary imprisonment any part of the punishment, and that the 
residue of the sentence to hard labor for life was erroneous, be- 
cause it was necessarily dependent on the other erroneous sen- 
tence, and therefore fixed no certain time for its commencement. 

This exception is founded upon the ground that the Sé. of 
1804, ce. 143, § 7, on which the conviction was had, was void 
for uncertainty. This argument rests on a very slight verbal 
inaccuracy in the terms of the statute providing for the punish- 
ment of highway robbery. ‘The provision is, that any person, 
duly convicted, ‘‘ shall be punished by solitary imprisonment for 
such term, not exceeding two years, and by confinement after- 
wards to hard labor for life.’? It is true there is nothing to 
which the term ‘‘such”’ can strictly apply. But it is impossible 
to mistake its meaning. It is equivalent to a term, or the term 
of. With a slight variation of expression, it would be free from 
grammatical inaccuracy ; though perhaps not the best chosen 
_ expression which could have been used: For instance, ‘‘ for 
such term as shall not exceed,” is equivalent in meaning, and 
not very different in expression from the term used in the statute. 

We think a statute of such immense importance to the peace 
of society, and the safety of persons and property, is not to be 
adjudged void for uncertainty, on account of any slight inaccu- 
racy of expression, when it is impossible to mistake its meaning. 
This judgment is affirmed. 

Another writ of error is brought to reverse the judgment for 
an additional punishment, rendered by this court, at March term 
1835, on an information. ‘This information states the previous 
convictions, by plain and direct averment, and is in this respect 
free from objection. 

In addition to an error assigned, that the three convictions and 
judgments, on which this judgment upon the information was ren- 
dered, have been shown to be erroneous and void — which is 
not true in fact—some others are assigned. One is, that the 
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information does not state, that of the second conviction and 
sentence, the convict was discharged ‘‘in due course of law,” 
according to the terms of St. 1832, c. 73, which was in force 
when the information was filed and the judgment thereon was 
rendered. y 

We think that the averment in the information, that the pris- 
oner was discharged in consequence of a pardon, is equivalent 
to an averment that he was discharged ‘‘in due course of law,” 
and that it is not necessary to use those words. ‘The informa- 
tion avers a specific means of discharge. And that such a dis- 
charge is in due course of law, is a matter of legal inference. 

Another matter assigned for error is, that as there was a 
demurrer to the information, the judgment, on overruling the de- 
murrer, should have been that the prisoner answer over, instead 
of a judgment in chief. 

In an indictment for felony, such may be the rule. But this 
is not an indictment for felony, and is very little like such an 
indictment. The provision of St. 1827, c. 118, § 20, was, 
that ‘‘if it appear by the confession of the party, by the ver- 
dict of a jury, or otherwise according to law, that the informa- 
tion is true, the court shall proceed,’ &c. This was almost a 
literal transcript of St. 1817, c. 176, § 6. By St. 1832, c. 73, 
(and also by St. 1833, ¢. 85, which repealed St. 1832,) it was 
provided that additional punishment should be awarded where it 
should be ‘‘ alleged and proved to the court,” that former sen- 
tences had been passed on the convict, and that he had been 
discharged therefrom in due course of law. ‘The manner of 
proof was left, by these last cited statutes, as it stood in Sé. 
1827, c. 118. And it is a most familiar rule of law, that a 
demurrer admits the facts that are well pleaded. When, there- 
fore, the prisoner demurred to the information, which, as has 
already been stated, well set forth the previous convictions, and 
also the discharge of the prisoner, the allegations in the informa- 
tion were ‘ proved to the court,’’ according to the provisions of 
the statutes. 

We suppose it is highly probable that the court, on a proper 
cause shown, after a demurrer overruled, would, on motion of 
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the prisoner, allow him to withdraw his demurrer, and plead to 
the facts. But such, we think, is not the necessary form of 
the judgment. If we were to look behind this judgment, we 
should presume, that as no such motion was made, the prisoner 
had no desire to deny the facts, averred in the information, 
which might probably have been easily proved. But if the 
judgment of respondeat ouster was not the necessary judgment, 
then the judgment in chief was not erroneous. And Wwe think 
it was not. ‘The result therefore is, that the judgment of this 
court on appeal, at March term 1835, awarding an additional 
punishment for seven years, is aflirmed. 

T'wo other writs of error were brought by the prisoner, to 
reverse judgments rendered against him for shopbreaking in the 
night time ; but as these depend upon the point decided in Devoe 
v. The Commonwealth, (ante, 316,) it is sufficient to refer to 
that case. Those judgments also are affirmed. 


WiLuiaAM Haaeett vs. THE CoMMONWEALTH. 


By the Rev. Sts. c. 126, § 19, if a person be convicted of three distinct larcenies, at 
the same term of the court, there must be a consolidated’ judgment against him, as a 
common and notorious thief ; if separate judgments are awarded on the separate 
convictions, all those judgments are erroneous. 

If an indictment for stealing, in a shop or warehouse, property of less value than 
$ 100, do not allege that the offence was committed ‘‘ in the day time,”’ the defend- 
ant, on conviction, can be punished only for 2 simple larceny. 


THREE writs of error, to reverse three several judgments of 
the municipal court, awarded against the plaintiff in error at the 
same term of said court. 

The arguments were had at the last March term. 

G. Bemis, for the plaintiff in error. 

_ Alustin, (Attorney General,) for the Commonwealth. 

Suaw, C. J.- At the municipal court, December term 
1839, the prisoner was convicted, on three several indictments 
for larceny, in each of which the property charged to be stolen 
was in value under $100. On each, the prisoner first pleaded 
not guilty, and afterwards retracted that plea, and pleaded guilty. 

VOL. III. 30 
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In the first indictment, the prisoner was charged with stealing 
property of the value of about ¢ 60, in a shop, and it was not 
alleged to be done in the day time; and he was thereon sen- 
tenced to three days’ solitary imprisonment and afterwards to two 
years’ hard labor in the house of correction. In the second, the 
charge was for stealing property of the value of about $ 25, in 
a warehouse, not averred to be in the day time; and he was 
sentenced thereon to three days’ solitary imprisonment, and two 
years’ hard labor in the house of correction. In the third, the 
charge was for stealing property of a very small amount, on 
which he was sentenced to one day’s solitary imprisonment and 
three months’ hard labor, in the house of correction. 

The first error assigned is, that as there were three convic- 
tions of larceny at one and the same term-of the court, the 
prisoner should have been punished as a common and notorious 
thief, by one consolidated judgment upon the three convictions, 
pursuant to the Rev. Sts. c. 126, § 19. 

It is manifest, that as each of these judgments was separate 
and distinct, and as the writs of error are several, each judg- 
ment must be considered as independent of the others, so far as 
to determine whether there be any error in law upon the face 
of the record. Taking the first judgment, for instance ; if the 
judgment was warranted by the conviction, it would not be er- 
roneous in law. If erroneous at all, on the ground assigned, 
it would be in consequence of the fact of other convictions, at 
the same term ; a fact not appearing on the face of the record 
of the particular case. But as the Attorney General has not 
traversed the fact assigned for error, but pleaded in nullo est er- 
ratum, which is an admission of the fact, it is now to be taken 
as true. 

The question is, whether upon the construction of the revised 
statutes, before cited, the law is imperative upon the court to 
enter the consolidated judgment, upon three convictions for Jar- 
ceny at the same term or whether it is competent for the 
court to punish for each offence separately, under the other — 
provisions of the statutes applicable to single convictions. ‘The 
language is imperative ; ‘* every person who shall be convicted, 
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at the same term, of three distinct larcenies, shall be deemed 
a common and notorious thief, and shall be punished,” &c. 
The language of St. 1804, c. 143, § 3, from which the pro- 
vision in the revised statutes is taken, is nearly the same. In- 
stead of saying ‘‘he shall be deemed a common and notorious 
thief,”” the language is, ‘‘ every such offender shall be punished 
as a common and notorious thief.”? And in both, great latitude 
is allowed in the maximum of punishment, in order to meet the 
case of three separate convictions more or less aggravated. 
Considering the language and the purposes of the law, the court 
are of opinion, that this provision was intended to be imperative, 
and not permissive merely ; and therefore in case of three con- 
victions for larceny, at one and the same term, the regular and 
legal judgment is the one consolidated judgment against the 
offender, as a common and notorious thief; and separate judg- 
ments upon each conviction are not warranted by law. The 
consequence of thus following the language of the statute is, 
that if in the opinion and judgment of the court before which 
such convictions are had, the convictions, taken together, are 
such as demand a higher punishment than that of three years’ 
confinement to hard labor, such confinement must be suffered in 
the state prison and not in the house of correction ; and we can 
perceive nothing in this statute, or those affecting analogous 
cases, to induce a belief that the legislature had a different in- 
tent. ‘The court are therefore of opinion that the three judg- 
ments were erroneous and must be reversed. 

In regard to the two first convictions abovenamed, the prison- 
er, in each of them, was charged with stealing property of less 
value than $ 100, in a shop or warehouse, without averring, that 
this larceny was committed in the day time. According to the 
ease of Hopkins v. The Commonwealth (post. 460,) this could 
only be punished as a simple larceny, in stealing property of a 
less value than $1003 and therefore the sentence to two 
years’ imprisonment in each case, was not warranted by law: 
On this ground also, the court are of opinion that these judg 
ments were erroneous. 

Judgments reversed. 
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SamueL H. Hopkins vs. Tot CoMMONWEALTH. 


The St. of 1812, c. 133, by conferring on the municipal court ‘‘ jurisdiction,”’ concur- 
rent with the supreme judicial court, of all offences not capital, authorized that court 
to pass the same sentences on persons convicted of those offences, which the supreme 
judicial court was authorized to pass. 

An indictment on St. 1804, c. 120, § 4, which alleged that the defendant had in his ~ 
possession a counterfeit bank bill, ** with intent to pass the same,’ was sufficient, 
without the averment of an intent to pass the same “ as true.”’ 

By the Rev. Sts. c. 126, stealing in a dwellinghouse, in the night time, property of less 
value than $100, is punishable as a simple larceny only, by imprisonment not more 
than one year: But such stealing in the day time is punishable as an aggravated 
larceny, by imprisonment in the state prison, not more than five years, or in the 
county jail, not more than two years. 

If an indictment for stealing, in a dwellinghouse, property of less vaiue than $ 100, do 
nat allege that the offence was committed *‘ in the day time,”’ the defendant, on con- 
viction, can be sentenced only for a simple larceny ; and a sentence to more than one 
year’s imprisonment is erroneous, and will be reversed on a writ’of error. 


Six wRiTs oF ERROR. ‘The whole matter is shown in the 
opinion of the court. 

G. Bemis, for the plaintiff in error. 

Austin, (Attorney General, ) for the Commonwealth. 

Suaw, C. J. A writ of error was brought by the prisoner, 
at the early part of the term in March 1841, to reverse a judg- 
ment for an additional punishment, as on a third conviction, 
rendered on an information at the municipal court at June term 
1840. Several exceptions were taken at that time to the decis- 
ions of the judge on the information, and the case was brought 
before this court summarily, at the June adjournment, 1840; but 
the exceptions were overruled, and the judgment on the infor- 
mation was carried into effect. On the writ of error first above 
mentioned, the record was brought before us, and several errors 
were assigned, affecting the validity and regularity of some of 
the former convictions, which were set forth and relied upon as 
the basis of the judgment for an additional punishment on the 
information. But an opinion was then expressed, which has 
been since reiterated in Wilde’s case, 2 Met. 408, that the 
information, being a distinct proceeding, collateral to the judg- 
ments on which it.is founded, the validity and regularity of such 
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iudgments cannot in this manner be drawn in question, and that 
they must be deemed valid, until set aside in regular course. 
One reason for this, in addition to those assigned in Wilde’s 
case, is, that otherwise, the judgments of this and other courts 
of concurrent and superior jurisdiction might be reversed and 
annulled by the municipal court ; which could not have been 
intended by the legislature. In consequence of the opinion 
then expressed, several writs of error were brought at the June 
adjournment 1841, with a view to reverse those former judg- 
ments. 

The first is on a judgment of the municipal court, April term 
1817, in which the prisoner was convicted of simple larceny, 
under the value of one hundred dollars, and sentenced to five 
days’ solitary imprisonment, and one year at hard labor in the 
state prison. ‘The error assigned is, that the municipal court 
had no authority to sentence a convict to the state prison for 
larceny, when the property stolen was not alleged to exceed the 
value of $100. 

The law against larceny, in force when that conviction was had, 
was St. 1804, c. 143. By that statute, §§ 1, 2, the supreme 
judicial court only had jurisdiction of larcenies where the property 
stolen was alleged to exceed the value of $100; and the same 
court, together with the municipal court in the town of Boston, 
and the court of common pleas in other counties, were invested 
with the jurisdiction, concurrently, of all larcenies, where the 
property stolen should not be alleged to exceed $100 in value. 
But the provision, on which this question turns, is this; if a 
person was convicted, in the supreme judicial court, of stealing 
property not exceeding in value $100, he might be punish- 
ed by solitary imprisonment, not exceeding six months, and 
confinement to hard labor not exceeding one year, in the state 
prison, or by fine and imprisonment in the common jail. But 
if convicted of a like offence, before the municipal court, he 
could only be punished by fine not exceeding $100, and im- 
prisonment in the common Jail, not exceeding one year ; either 
or both. . 

Wad the law so stood when this conviction took place, the 
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judgment of the municipal court, sentencing the prisoner to the 
state prison, would undoubtedly have been unauthorized and 
erroneous. But it is contended by the Attorney General, that 
the case, in this respect, has been altered by St. 1812, ce. 133. 
This act provides, that the municipal court ‘* shall have origi- 
nal jurisdiction, concurrent with the supreme judicial court, of 
all crimes and offences arising or happening within the county 
of Suffolk, not capital; and the said municipal court shall and 
may exercise such jurisdiction, any law, usage, or custom not- 
withstanding ;”’ saving a right of appeal. ‘This embraces every 
species of larceny, as well the more aggravated, as the more 
mitigated. The law declaring the punishment remained the 
same. The forum only was changed. 

The word ‘‘ jurisdiction” (jus dicere) is a term of large and 
comprehensive import, and embraces every kind of judicial ac 
tion upon the subject matter, from finding the indictment to 
pronouncing the sentence. “When the jurisdiction of the of- 
fence, with its penalties fixed by law, is transferred from one 
tribunal to another, it carries with it the power to inflict such 
punishment, to the same extent to which it was held by the 
court from which it was transferred. To have jurisdiction ts to 
have power to inquire into the fact, to apply the law, and to de- 
clare the punishment, in a regular course of judicial proceed- 
ing. It seems to be conceded that such would be the effect of 
the transfer of jurisdiction, if the municipal court had not, be- 
fore such transfer, had jurisdiction of larcenies, where the 
value of the property stolen was not alleged to be over $100. 
But as that court had this jurisdiction before, it is contended 
that the act cited could not enlarge its jurisdiction in this re- 
spect, without express words. This argument, we think, does 
not affect the construction of the statute. The manifest intent 
of the original statute was to provide that heinous larcenies, 
aggravated by circumstances not specifically mentioned in the — 
statute, might be punished by confinement to hard labor in the 
state prison, though the property should not exceed $100. As 
the statute stood, this would be ordinarily accomplished by the 
exercise of a discriminating power, on the part of the grand 
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jury, acting under the advice of the prosecuting officer, in re- 
turning bills, in aggravated cases, into the supreme judicial 
court, and those for slighter offences, rising but little above a. 
justice’s jurisdiction, into the municipal court. But when the 
jurisdiction of the latter court was enlarged, so as to include all 
crimes of whatever magnitude, except a very few capital cases, 
this policy obviously changed. It was intended that substan- 
tially the whole criminal law, in the county of Suffolk, should 
be administered in that court ; reserving a concurrent jurisdic- 
tion in the supreme judicial court, to be exercised in an occa- 
sional case, where for some cause the judge of the municipal court 
could not sit, or where for any other special reasons it might be 
deemed expedient to have the case brought into the supreme ju- 
dicial court in the first instance. Such being the provisions and 
such the policy of the law enlarging this jurisdiction, the court 
are of opinion that St. 1812, c. 133, vested in the municipal 
court a jurisdiction over all larcenies, of every kind, and that 
the power given by the statute to punish all larcenies neces- 
sarily passed with it. 

The court are therefore of opinion, that this judgment was 
not erroneous, and that the same must be affirmed. 

The same reasons and the same decision apply to another 
judgment of the municipal court at April term 1817, by which 
the prisoner, by the name of William Hopkins, was sentenced 
to five days’ solitary imprisonment and one year to hard labor in 
the state prison; also to another judgment of the municipal 
court, October term 1821, by which the prisoner, by the name 
of Samuel Hopkins, was sentenced to five days’ solitary im- 
prisonment, and one year to hard labor in the state prison. 
These judgments are affirmed. 

Another of these writs of error is brought to reverse a judg- 
ment rendered against the prisoner, by the name of Joseph Da- 
vis, at the municipal court, at the January term 1825, for hav- 
ing in his possession a counterfeit bank bill, knowing it to be 
counterfeit, ‘‘ with an intent to pass the same.”’ ‘The error as- 
signed is, that the indictment is defective, in not alleging a pos- 
session of the counterfeit bill, with an intent to pass the same 
"as true.’’ 
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This indictment was founded on St. 1804, c. 120, § 4, which 
enacts, that if any person shall have in his possession within this 
State, any counterfeit 2ank bill, &c. for the purpose of render- 
‘ug the same current as true, or with intent to pass the same, 
knowing the same to be counterfeit, &c. ‘The provision in the 
statute is made in the alternative ; it is the guilty possession of 
the counterfeit note, with the guilty purpose of rendering the 
same current as true, or with intent to pass the same. The 
latter clause does not add the words, to pass the same ‘‘ as 
true.”?, The argument for the prisoner, however, assumes that _ 
this must have been intended by the legislature, and therefore 
must be so charged in the indictment. But we cannot perceive 
that such was the plain intent of the legislature, when the words | 
do not express it. One object of the statute may have been 
to prevent one dealer in forged paper from passing counterfeit 
notes to another, as false notes, to enable and assist him in de- 
frauding others. ‘This is the more probable from the use of the 
alternative words. ‘The intent to render the same current ‘‘ as 
true,’’ is provided for by the former clause. If the other clause 
was intended only to prohibit the intent to pass the same ‘‘ as 
true,’ it would add nothing to the former provision ; it would 
only describe the same offence in other words. But the omis- 
sion of the words ‘‘ as true,’’ strengthens the conclusion, that 
the legislature intended further to prohibit the passing of coun- 
terfeit bank bills ‘¢as money,” or to be used or passed as 
money, by any person, at any rate of discount, or otherwise, 
whether, as between him and the immediate receiver, they were 
passed as true, or not. ‘There is a case on another clause of 
the same statute, which leads, we think, to the same construc- 
tion. Commonwealth vy. Cone, 2 Mass. 132. 

But then it is said this would give a greater effect to the word 
‘¢ pass,” than that intended by the legislature, and would bring 
within the statute any person who innocently, and for any pur- 
pose, should hand over a counterfeit bill to another. But we 
think this would not be a just consequence. ‘The word £* pass,” 
as used in this statute, and generally, as applied to bank notes, 
is technical. and means to deliver them as money, or as a known 
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and conventional substitute for money. ‘The word must be 
construed to have the same meaning, when used in the statute, 
as in the indictment ; and therefore, to sustain such an indictment, 
it must be proved that the party, who is charged, passed the 
counterfeit bill to another, for some valuable consideration or 
otherwise, as for money, or to be used as money, with the guilty _ 
purpose of defrauding the community. 

But were this doubtful, we are of opinion, that the aaiGuelet 
would be sufficient. In setting out a statute offence, it is in 
general sufficient to describe it in the words of the statute. 
Commonwealth vy. Cone, 2 Mass. 135. U. States v. Gooding 
12 Wheat. 474. U. States v. Wilson, 1 Bald. 119. ‘There 
are some exceptions to this rule; still it is to be regard- 
ed as the general rule, to prevail and have its effect, unless 
some good reason, arising from established precedent, or exact 
analogy, is shown to the contrary. No such reason is shown 
in the present case, and the court are of opinion that the con- 
viction was right, and that this judgment must be affirmed. 

Another writ of error is brought, to reverse a judgment of 
the municipal court, of August term 1838. The indictment 
charges the stealing of a coat of the value of fifteen dollars, in 
the dwellinghouse of one Stephen 8. Stone, in Boston. Upon 
this indictment, the defendant was found guilty, and sentenced 
to be punished by three days’ solitary imprisonment, and two 
years’ hard labor in the state prison. ‘The error alleged is, 
that the indictment is fatally defective in not averring that such 


larceny in the dwellinghouse was committed in the day time. 


It cannot be legally held that this indictment is fatally defec- 
tive to all purposes, on account of the want of the averment 


specified ; because it is undoubtedly sufficient to warrant a judg- 


ment for the simple larceny. But as the law (Rev. Sts. c. 126. 
§ 17,) did not authorize so large a punishment, as imprisonment 
two years at hard labor in the state prison, for a simple larceny, 
under $ 100, but imprisonment for one year only, the next ques- 
tion is, whether the sentence which was awarded can be sus- 
tained upon such a conviction. 

We have given this question a carefil consideration. We 


, 
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have thought it the more important, because an indictment of 


similar form is found in Davis’s Justice, a work in general use 


in regulating the practice in criminal cases, in this Common- 
wealth, and may be presumed to have been extensively followed. 

This indictment was founded on § 14 of the 126th chapter — 
of the revised statutes. ‘This section provides that every per- 
son who shall steal in the day time, in any dwellinghouse, office, 
bank, &c. or shall break and enter in the night time any meet- 
inghouse, &c. shall be punished, &c. This was a revision, 
nearly in terms, of a similar provision, in St, 1804, ¢. 143, § 6. 

It appears that stealing in a dwellinghouse in the day time is 
made an aggravated larceny, and punished by a severe penalty, 
not exceeding five years in the state prison. But it does not 
appear that stealing in a dwellinghouse in the night time is, in 
terms, made a specific and aggravated larceny ; and therefore it 
is contended in behalf of the prisoner, that laying the larceny 
to have been committed in a dwellinghouse, is adding no legal 
aggravation, and that the offence, therefore, can only be pun- 
ished as a simple larceny, unattended with any aggravation. It 
has been argued, in behalf of the Commonwealth, that this 
could not have been intended by the legislature, because, in 
general, when crimes affecting the right of property or of habi- 


tation are committed in the night time, they were regarded by 


the law as of a more heinous character than the same crimes 
committed in the day time. . Still, if the case has been omitted 
by the legislature, from whatever cause, the law must be car- 
ried into effect, as it stands, although we may believe the 
legislature intended to make a different provision, if in truth they 
have not so provided. | 

Stealing in a dwellinghouse, in the night time, does not 
necessarily involve the act of breaking or entering ; because an 
inmate or lodger may steal in the dwellinghouse, in the night 
time, without breaking, and even without passing in or out of it. 
Besides, the breaking and entering of a dwellinghouse and steal- 
ing in the night time, is a burglary, formerly capital, and now 
punishable by imprisonment for life. . 

It was then argued on the part of the Commonwealth, that as 
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a general rule of practice in criminal pleading, the usual course 
and understanding are, that when a fact is not alleged to be 
done in the night time, it is equivalent to averring expressly that 
it was done in the day time. ‘The practice is probably so ; 
and the reason probably is, that the averment that an act was 
done in the night time (noctanter, to use the old law phrase) 
Was stating the act with an aggravation or qualification, which 
in law enhanced the offence, and therefore, if omitted, it was 
understood not to be charged, and then it would stand as a 
charge of the fact in the day time. This would result from the 
rule already stated, that when the law declares the act done to 
be a crime, and when done under particular circumstances, as 
a greater crime, if alleged without adding the aggravating. cir- 
cumstances, it is a good charge of the mitigated offence, 
But here, we are satisfied, there is no law which, when larceny 
is charged, makes it more aggravated, or subject to higher pun- 
ishment, if committed in a dwellinghouse in the night time. 
The rule, therefore, that omitting the averment of night time 
would be a charge of the fact in the day time, does not apply. 

Besides — and this in our minds is a decisive answer — if 
such averment were deemed a good averment of a stealing in 
the day time, then, on this very indictment, simply charging a 
larceny in a dwellinghouse, on a certain day — that is, some 
part of the 24 hours constituting the day named — the prisoner 
could not be convicted on trial, if it were proved that it was 
done after daylight gone in the evening, or before daylight in 
the morning ; or, to express the same idea, in another form, and 
apply the usual test to the sufficiency of an indictment — all 
the facts stated in the indictment might be true, and yet the 
prisoner not be guilty of any offence beyond the simple larceny. 
He might have stolen the property mentioned, on some part of 
the 24 hours constituting the legal day named, and in a dwelling- 
house, and yet could not be found guilty, by a general verdict ; 
because it might have been done after dark, and then it would 
not be the offence intended to be charged. 

On the whole, the court are of opinion, that upon this con- 
viction, the plaintiff in error could only be deemed legally con- 
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victed of simple larceny under ¢ 100 ; that that did not warrant 
the sentence to two years’ hard labor in the state prison, and 
therefore that this judgment was erroneous, and ought to be, 
and hereby is, reversed. 

Another writ of error is brought by the same prisoner, to re- 
verse a judgment for an additional punishment by confinement to 
nard labor in the state prison for seven years ; which judgment 
was rendered on information, at the municipal court, June term 
1840. 

This judgment came before this court on exceptions, at June 
adjournment 1840. ‘Those exceptions were, that the law, im- 
posing additional punishment, was unconstitutional, and some 
others, all of which were overruled. It again came before the 
court at March term 1841, on writ of error, on the ground that 
various of the judgments, on which prior convictions were had, 
were irregular and erroneous. ‘The court were of opinion that 
the regularity of the former judgments could not be inquired 
into, on the trial of an information for additional punishment ; 
and there being then no other ground, on which to impeach that 
judgment, it was affirmed. 

But now it appears, by the judgment just pronounced, that 
the judgment of the municipal court, at August term 1838, in 
pursuance whereof additional punishment was sought by the in- 
formation filed in 1840, was erroneous, and did not warrant the 
judgment of two years to hard labor then imposed, and is now 
reversed. ‘The consequence of which is, that the judgment 
for additional punishment, on the same conviction, imposed by 
a sentence under the information filed in 1840, is erroneous 
and must be reversed. And if it appears by the record and 
the return of the habeas corpus, that the ylaintiff in error is not 
holden in the state prison under any other sentence than that 
rendered upon the judgment now reversed. he is entitled to his 
discharge. : 


' 
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Tuomas J. LosppeELut vs. ELIPHALET BAKER. 


A declaration, which alleges that the defendant, with a design to deceive, defraud and 
injure all persons who might purchase a certain promissory note, procured a minor to 
indorse the same, and then sold the note to one who relied on the indorsement as 
valid, may be amended by adding a count, in which the averment of the defendant’s 
fraudulent intent in procuring the indorsement is omitted, and an allegation intro- 
duced, that the defendant, after procuring that indorsement, sold the note as and for 
a note on which the indorsement was that of a person of full age, effectual and inca- 
pable of being avoided. 

The selling of a promissory note by one who has caused it to be indorsed by a minor, 
without erasing the indorsement or otherwise making it appear on the note that the 
indorsement is not to be relied on, is, if unexplained, a representation to all subse- 
quent holders that the indorsement constitutes a valid contract: And though the 
seller gives notice to the first purchaser that the indorsement is worthless, yet if such 
purchaser sells the note without disclosing the infirmity of the indorsement, his ven- 
dee, if he suffer therefrom, may maintain an action for indemnity against the first 
seller. 


THE new trial, which was granted in this case, (1 Met. 193) 
was had at the November term 1840. The original declaration 
alleged that the defendant was possessed of a promissory note, in- 
dorsed in blank by the payee; that the defendant, with a design to 
deceive, defraud and injure all persons who might purchase said 
note, and to cause them to believe that it was indorsed, in addi- 
tion to the indorsement of the payee, by another person whose in- 
dorsement was valid and could not be avoided, procured James 
Swan, Jr. a minor who was in the defendant’s employ, and known 
to him to be a minor, to indorse the same in blank, and after- 
wards, by his agent, B. Winslow, a broker, offered to sell said 
note to one Stearns, who, relying on said last indorsement as 
valid, &c. purchased the note ; that the plaintiff, afterwards, rely- 
ing on said last indorsement as effectual and not avoidable, and 
in consideration thereof, purchased the note of said Stearns ; 
that the makers and payee of the note having failed, and not 
having paid the note, the plaintiff commenced an action against 
Swan as indorser, who pleaded and proved his infancy, obtained 
a verdict, and recovered a judgment against the plaintiff for costs. 

Wilde, J. before whom the case was tried, granted leave to 
the plaintiff, (the defendant objecting,) to file a new count, in 
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which the averment, in the first count, of the defendant’s fraud- 
ulent intent in procuring Swan’s indorsement, was omitted, and 
an allegation introduced, that the defendant, after procuring that 
indorsement, offered, through his agent, B. Winslow, a broker, 
to sell the note to Stearns, as and for a note on which the in- 


dorsement of Swan was that of a person of full age, effectual, 
and incapable of being avoided ; that Stearns, relying on that 


indorsement, as being thus effectual, &c. purchased the note ; 
and that afterwards the plaintiff, with the same reliance, pur- 
chased it of Stearns. : 

There was conflicting testimony, at the trial, on the questions, 
whether the defendant informed Winslow, before the sale of the 
note, that Swan’s indorsement was worthless, and whether 
Stearns was deceived by relying at all on that indorsement. 
Upon the whole evidence in the case, the judge instructed the 
jury, that ‘‘ although they should be of opinion that the defend- 
ant procured the indorsement without any actual intention to de- 
ceive, yet if he, after having had time for reflection, put the 
note into circulation, without erasing Swan’s name, or noting on 
the note that he was not liable; that would be deemed fraudulent 
in law, and would render the defendant liable to any one de- 


ceived and defrauded thereby, by purchasing the note, giving 


any credit to Swan’s indorsement: ‘That if the plaintiff was 
deceived by means of the defendant’s conduct, it was immate- 


rial whether Stearns was deceived or not: And if the jury 


should be of opinion, from the evidence, that the plaintiff was 
so deceived, he would be entitled to maintain this action.” 


The jury found for the plaintiff, and the defendant moved for — 


a new trial for misdirection of the judge. 


Written arguments were presented to the court before the — 


commencement of the term. 
Choate & D. A. Simmons, for the defendant. 
C. G. Loring & Bartlett, for the plaintiff. 


Suaw, C.J. It appears to the court that little more re-— 
mains, in the decision of this case, than to reaffirm the princi- — 


ples adopted in the former decision of the case, previous to the 


Jast trial. 1 Met. 193. The declaration has been amended, 
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so as to charge that the defendant, knowing that, Swan was an 
infant, put into circulation a note with the name of Swan as in- 
dorser, &c. and that the plaintiff, relying on Swan’s name, as 
indorser, purchased the note. ‘This we think is introducing no 
new cause of action, but stating the same cause of action some- 
what more accurately, and that it was properly allowed as an 
amendment. 

The ground upon which the court decide, being substantially 
the same as before stated in the same case, is this: The de 
fendant, having the note indorsed in blank, for sale, as appears 
by his afterwards in fact selling the ‘same, caused a minor and 
clerk in his employment to put his name upon it in blank, as in- 
dorser. Every man is presumed to intend all the necessary, 
natural and probable consequences of his own acts, conduct and 
language. ‘The ordinary purpose, for which a person indorses a 
note not due, is to give it currency. He is held out as one who 
has been the holder and proprietor of the note, and indorses it 
for the double purpose of transferring title to another, and giving 
the conditional undertaking, which an indorsement implies, to 
pay it if dishonored by the promisor. ‘This is the implied rep- 
resentation of an accommodation indorser, and he cannot show 
that he did not intend to be bound. His ‘contract is inferred 
from his act. When therefore a man, for a valuable considera- 
tion, puts into circulation a note, bearing the name of a blank 
indorser, with nothing to rebut the natural inference to be drawn 
from it, he by necessary implication affirms that the indorser is 
a person capable of indorsing, and binding himself by such in- 
dorsement. Such inference may be repelled by matter accom- 
panying ; as if a note were given by a husband payable to his wife 
or her order, and she should indorse as wife ; any body taking the 
note would see that the indorsement was made by a feme covert, 
who as attorney could pass the note, but, as a feme covert, could 
not bind herself. But, unexplained, such a person is represented 
to be one capable of being an indorser with the usual con- 
sequences. 

There is a manifest difference in such case, between a minor, 
one not bound by a contract, and a person who, though his 
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pecuniary responsibility is not such as adds much strength to the 
security, does yet bind himself. Whoever takes a negotiable 
security is understood to ascertain for himself the ability of the 
contracting parties ; but he has aright to believe, without in- 
quiring, that he has the legal obligation of the contracting par- 
ties appearing on the bill or note. Unexplained, the purchaser 
of such a note has a right to believe, upon the faith of the se- 
curity itself, that it is indorsed by one capable of binding him- 
self by the contract which an indorsement by law imports. It 
is an averment to that effect, on the part of him who procures 
such an indorsement and puts the note bearing it into circula- 
tion. : 

In the present case, the defendant procured such an indorse- 
ment on the note, and put it into circulation, unexplained. He 
thereby affirmed to any one who should take it, that it was so 
indorsed. He knew it was not so indorsed. If he supposed it 
immaterial, and believed the note good without it, he might not 
be actuated by any motive of gain to himself, or any actual ‘n- 
tent to injure another. Still the fact remains, that he has made 
a representation, which to his knowledge is untrue. Then the 
principle applies, that if one makes a representation which is not 
true, and another, acting upon the faith of its being true, is in- 
jured by it, he has his remedy against the party so making the 
false representation. Polhill v. Walter, 3 Barn. & Adolph. 
114. He may not be liable for vindictive or exemplary dam- 
ages, as incase of fraud in fact; but it isa fraud in law, by 
which another suffers, and for which the party suffering has a 
right to look to him for indemnity. We think this was the rule 
laid down before, and it governs the present case. 

Another point that has been strongly pressed in the argument 
is this: That if the defendant, when he delivered the note to 
Winslow, the broker, to be negotiated, told him that the name 
of Swan added nothing to the validity of the security, and that 
no one should rely upon it; or if, in the sale by Winslow to 
Stearns, the same caution was given to the latter; the defend- 
ant had done his duty, and was no farther responsible for the 
consequences. ‘There was contradictory evidence as to the 
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fact. But supposing it to he fully proved that such caution was 
given, we think it would not relieve the defendant from his re- 
sponsibility to the plaintiff. Persons successively taking a nego- 
tiable note, during the time it has to run, and without actual 
notice of what has previously taken place, are not affected by 
any knowledge in regard to the note, which prior holders may 
have had. Lach takes with notice only of what is apparent 
upon it —in the absence of actual notice to himself. This prin- 
ciple is essential to the security and free currency of negotiable 
instruments. It follows, therefore, that a representation, borne 
upon the instrument itself, is a representation to each successive 
holder, when about to take it in the due course of business, 
without actual notice. ‘This is fully established inthe case 
already cited. A person, not authorized to accept a bill of ex- 
change for another, did accept it by procuration. This was 
held tv be a representation that he was authorized so to accept, 
made to each one who should take the acceptance; and being 
a false representation, the ultimate holder had his remedy in this 
form of action, although a prior holder, who held it at the time 
of the acceptance, and procured the acceptance, was informed 
by the defendant that he had no authority to accept. Polhill v. 
Walter, 3 Barn. & Adolph. 114. 
Judgment on the verdict. 
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Josnua T. Stevenson & others vs. SamueEL Austin Jr. 
& others. 
Joun W. Perit & others vs. Samuex, Austin Jr. & others. 


Where the creditors of an insolvent debtor, who has assigned his property for the pay- 
ment of his debts, are numerous, and some of them not within the Commonwealth, it 
is not necessary that they should be made parties to a bill in equity which concerns 
his assets: He and his assignees only need be made parties. 

A., bya letter of credit, authorized B. to draw on him at six months sight ; B. to fur- 
nish A. with funds to cover the draft at or before maturity, and to make the bill of 
lading of the goods, which he should purchase with the draft, to the order of A. and 
send it to A.’s agent, and send a copy thereof to A. with the draft. B. purchased 
goods of C. and gave him, in payment therefor, a draft on A. and also caused the bill 
of lading, and a copy thereof, to be sent conformably to the terms of the letter of 
credit : The goods arrived at their place of destination, and A.’s agent ordered them 
to be delivered to himself, and receivéd and sold them: C. indorsed and negotiated 
the draft, but A. refused to accept it, or to pay it at maturity, and C., as indorser, 
paid the amount thereof to the holder, with damages: B. did not furnish A. with 
funds to cover the draft. Held, on a bill in equity, that C. was entitled to the pro- 
ceeds of the sale of the goods. 


Brits in equity. In the first, J. T. Stevenson, C. P. Cur- 
tis and James 8. Bruce were plaintiffs, and S. Austin Jr. and 
George Wildes & Co. defendants. In the second, the plaintiffs 
were the members of the firm of Russell & Sturgis, and the de- 
fendants were S. Austin Jr., George Wildes & Co., James 
Phillips Jr., James S. Bruce, J. T. Stevenson, and C. P. 
Curtis. 

The first bill alleged, that on the 2d of May 1836, Samuel 
Austin Jr. of Boston, as attorney of George Wildes & Co. of 
London, granted to James S. Bruce, of Boston, a letter of 
credit, authorizing James Phillips Jr., supercargo of the ship 
Humboldt, then bound to ports beyond the Cape of Good 
Hope, to draw on said Wildes & Co. at six months’ sight, for 
any sum or sums not exceeding £3000 sterling, for account of 
said Bruce: (See this instrument at large, post. p. 477.) ‘That 
Bruce, by his writing on said letter of credit, promised to place 


Wildes & Co. in funds, on or before maturity, to cover such — 


draft or drafts as might be drawn under said credit, &c., or set- 
tle, in Boston, the amount of such draft or drafts, upon receiving 
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. notice to that effect from Wildes & Co.: That the merchan- 
dize, which was to be purchased with such draft or drafts, was 
to be sent, with a bill of lading, to Austin, to be received and 
held by him in trust to secure the performance by Bruce of his 
said promise, &c.: That afterwards, on the 12th of December 
1836, said Phillips, at Manilla, in the Kast Indies, drew a draft, 
under and by virtue of said letter of credit, on said Wildes & 
Co. for £753 19 7, at six months’ sight; having previously 
purchased 806 bags of sugar, for which said draft was drawn and 
given in payment: ‘That said sugars were shipped on board the 
Humboldt, and bills of lading signed by the master, whereby the 
sugars were made deliverable to the order of Wildes & Co. at 
Boston, or to their assigns ; and that one part of said bills of 
lading accompanied said draft, and that the other was sent to 
Austin, who, upon the arrival of the Humboldt with the sugars, 
at Boston, by his indorsement, as attorney of Wildes & Co., 
ordered the contents of said bill of lading to be delivered to him- 
self, and thereupon received the sugars upon the trust above- 
mentioned. 

The bill further alleged, that on the 29th of June 1837, the 
said draft was duly presented to Wildes & Co. for acceptance, 
which was refused: That on the 28th of November 1836, said 
Bruce, being insolvent, assigned all his property to said Steven- 
son & Curtis, according to St. 1836, c. 238, whereby they be- 
came entitled to said sugars, the legal title to which was vested, 
by said bill of lading, &c., in Bruce, subject only to the afore- 
said trust in favor of Wildes & Co.: That by the refusal of 
Wildes & Co. to accept said draft, Bruce was released from his 
obligation to remit funds to them to provide for it, or to settle 
for it n Boston ; and that after such refusal, there was no trust 
in favor of Wildes & Co. to have the sugars, held by Austin 
as aforesaid, applied for their benefit; but that Austin thence- 
“orth held the same, and ought in equity to have applied them, 
according to the order and for the benefit of the plaintiffs : 
Yet that Austin had sold the sugars, and had refused to ac- 
zount therefor with said Stevenson & Curtis, assignees of said 
Bruce. 
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The bill concluded with a prayer that Austin might be ordered 
to account with said assignees, &c. 

The second bill set forth the main facts which were alleged in 
the first, and stated that said Phillips arrived at Manilla, in the 
ship Humboldt, in November 1836, and exhibited said letter of 
credit to the plaintiffs, and that they, on the faith thereof, (and 
believing that any bill, drawn in pursuance thereof, on Wildes & 
Co. by Phillips, would be duly honored, and that any merchan- 
dize purchased therewith would be specifically pledged, in the 
Fands of Austin, for payment thereof,) sold and delivered to 
Phillips 06 bags of sugar, and received from him, in payment, 
a bill of exchange, dated at Manilla, December 12th 1836, 
whereby Phillips requested Wildes & Co. to pay to the order 
of the plaintiffs, under their style of Russell & Sturgis, six 
months after sight, the sum of* £753 19 7, sterling, for value 
received, &c.: That the plaintiffs indorsed and negotiated said 
bill, in the usual course of business, and that it finally came into 
the possession of Messrs. Darthy, Brothers, of London, who 
duly presented it for acceptance and payment, which were re- 
fused ; whereupon the bill was protested, and notice given to the 
plaintiffs, as indorsers: ‘That Bruce had seasonable notice that 
the bill was not accepted, and would not be paid; yet that he 
did not provide funds for payment thereof at maturity : That the 
plaintiffs became liable to pay, and on the Ist of February 1839, 
paid the contents of said bill to the holders, with damage and 
“Interest, to the amount of $3960°10, and on such payment be- 
came the lawful holders of the bill: That Wildes & Co. when 
the bill was presented to them for acceptance and payment, were 
unable to pay their just debts, and have since refused, and still 
refuse, to pay said bill and the charges thereon, or to admit their 
liability to pay the same. 

The bill then alleged that, by reason of the foregoing facts, 
a trust had arisen in the plaintiffs’ favor, to have the proceeds of 
said sugars, in the hands of Austin, applied to the payment of said 
bill of exchange, and of the charges thereon. The prayer of 
the bill was for an answer from all the defendants, and that Aus- 
tin might be decreed to render to the plaintiffs an account of 
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the sales of the sugars, and to pay to them the proceeds of said 
sale. 

The answers of the defendants, in both cases, admitted the 
main facts alleged in the bills. Austin’s answer admitted that 
he had received and sold the sugars, and that the net proceeds 
were in his hands. Stevenson & Curtis, in their answer stated, 
that sundry creditors of Bruce had executed his assignment, viz. 
eighteen individuals and firms, and seven corporations, and one 
firm doing business in Amsterdam and Rotterdam ; and they 
prayed the judgment of the court whether those creditors should 
not be made parties, as defendants to the second bill. 

The cases were submitted to the court on the bills and an- 
swers, and on the following facts agreed : 

On the 2d of May 1836, the defendant Austin, as attorney of 
the defendants George Wildes & Co., bankers in London, 
granted to James 8. Bruce a letter of credit, of which the fol- 
lowing isa copy: ‘‘Letter of credit for a sum not exceeding 
£ 3000, sterling. Boston, May 2, 1836. Mr. James Phillips 
Jr., supercargo ship Humboldt, bound to ports beyond the Cape 
of Good Hope, hereby authorized to draw on Messrs. George 
Wildes & Co. of London, at six months’ sight, for any sum or 
sums not exceeding, in the aggregate, three thousand pounds ster- 
ling, and his drafts shall be duly honored on presentation at the 
banking house of the drawees in London. ‘This credit being for 
account of Mr. James S. Bruce, of Boston, and to continue in 
force nine months from the date hereof. 'The bill of lading to 
be made to the order of George Wildes & Co. of London, and 
sent to §. Austin Jr., their attorney in Boston. One copy to 
accompany the drafts in London. 8S. Austin Jr., Attorney 
to G. W. & Co., London.” 

Bruce at the same time entered into the written contract with 
George Wildes & Co., a copy of which is indorsed on said 
letter of credit in words as follows: ‘‘ Boston, May 2, 1836. 
Received of §. Austin Jr., attorney to George Wildes & Co. 
of London, a letter of credit issued in conformity to my request, 
a true copy of which letter of credit is on the first page of this 
paper. I hereby agree to place Messrs. George Wildes & Co. 
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in funds, on or before maturity, to cover such draft or drafts as - 
may be drawn under said credit, together with a banker’s com- 
mission of one per cent., and any charge of interest that may be 
incurred ; or I will settle the amount of said draft or drafts here, 
upon receiving notice to that effect from them, or their attorney, 
provided I have not previously remitted the house in London 
for the same. I will hana you a policy of insurance, in the 
_ course of a week, to cover this credit, made payable to George 
Wides & Co. James §. Bruce.” 

James Phillips Jr., in whose favor the said credit was granted, 
went as supercargo to Manilla; and on the 20th of November 
1836, bought for account of Bruce 806 bags of sugar of Russell — 
& Sturgis, and gave them there a bill of exchange drawn on ~ 
George Wildes & Co. payable to Russell & Sturgis for £753 
197. Russell & Sturgis saw the letter of credit, under which 
Phillips drew this bill, before they took the bill; and the court 
may draw any legitimate inference from this fact. 

On the 28th of November 1836, Bruce became insolvent, 
and assigned all his property, for the benefit of all his creditors, 
to C. P. Curtis and J. T. Stevenson. 

The sugars were delivered to Phillips, the supereargo and 
agent of Bruce, and were sent to Boston, under a bill of lading 
making them deliverable to George Wildes & Co. at Boston, 
the invoice showing that they were shipped for account of 
Bruce ; and on their arrival at Boston, 24th April 1837, Aus- | 
tin, as attorney to Wildes & Co., ordered them to be delivered 
to himself. He then called upon the said Curtis & Stevenson, — 
and requested them to pay the said bill of exchange and take the ~ 
sugars ; but they declining to pay the bill, he retained the sugars — 
and sold them, paid the freight and charges, and now holds the 
net proceeds. He gave notice to Curtis & Stevenson that he 
was about to sell, before he sold, and they claimed the proceeds 
of the sugars, as Bruce’s assignees. 

Russell & Sturgis indorsed and negotiated the bill of ex- 
change, and it came into the hands of certain persons in Lon- — 
don, who presented the bill for acceptance to Wildes & Co., 
who refused to accept the bill, and it was duly protested for 
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non-acceptance, and afterwards, when it came to maturity, it 
was duly protested for non-payment. 

On the 29th of June 1837, Wildes & Co. wrote ‘a letter to 
Bruce as follows: ‘‘ London, 29 June 1837. Mr. James 
Bruce, Boston. Sir, Mr. James Phillips Jr. has passed the 
draft on us for your account, dated Manilla, 12 Dec. at 6 
months’ sight £753. 19. 7, which in our present situation we 
cannot honor. It is in the hands of Mess. Darthey, Brothers, of 
this city, and will be due on the 24-27 Dec. next. 

We would recommend your providing for same through us 
or some other house in this city, as otherwise the bill would be 
sent to Boston to be recovered from you with damages. We 
give you this information for your government, and remain duly,’ 
Sir, your obedient servants, Geo. Wildes & Co.” This letter 
was received by Bruce, on or about the Sth of August 1837, 
and was immediately communicated to his assignees. Bruce 
did not either pay the bill in Boston to Austin, nor remit funds 
to Wildes & Co. for that purpose ; and Russell & Sturgis, 
having received due notice of the dishonor of the bill, were 
obliged to pay, at Manilla, to the holder, the amount with dam- 
ages, which much exceeded the net proceeds of the sugars. 

Stevenson and Curtis claimed the proceeds of the sugars, by 
bill in equity filed August 21st 1838 ; and Russell & Sturgis 
by bill in equity filed September 23d 1840. 

It was submitted to the court to determine the question of 
parties defendants to the second bill, and, if the proper parties 
were before the court, who has the better equitable title to the 
proceeds of the said sugars ; and whether any and what interest 
shall be paid; the said Austin having made use of said funds 
from the time when he received the same, but having made such 
pecuniary arrangements as to be able to pay over the same 
whenever thereto required by a judgment of court 

These cases were argued at the last March term. 

B. R. Curtis, for Stevenson & others. 

C. G. Loring § Dehon, for Perit & others. 

Dexter, for Austin & G. Wildes & Co. in both suits. 

Wipe, J. ‘These cases were argued on the bills and ans 
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swers, and on an agreed statement of facts. Both cases de- 
pend on the same questions, as the plaintiffs in each suit claim 
the same funds in the hands of Austin, one of the defendants in 
both suits, being the proceeds of the sale of sundry bags. of 
sugar, purchased of Russell & Sturgis, on account of Bruce, 
another defendant, and which were delivered to Austin, the at- 
torney of George Wildes & Co. of London, in pursuance of 
the agreement of the parties to that effect: So that if the claim 
of one party should be allowed, the claim of the other must 
necessarily be disallowed. The main question therefore is, 
which of these parties have the better equitable title to the 
funds in question. But before considering this question it is 
necessary to dispose of a preliminary objection, made by the 
answer in the suit in which the firm of Russell & Sturgis are 
plaintiffs. 

Tt appears that Bruce, having become insolvent, has assigned 
his property and effects, including his equitable claim to the 
funds in the hands of Austin, to Stevenson & Curtis, in trust 
for the use and benefit of his creditors. ‘The assignees are 
made parties defendants in this suit ; but it is objected, that the 
creditors, who have become parties to the assignment, ought 
also to be made defendants in this suit. The general rule is, 
that all parties interested in the subject of the suit should be 
made parties, plaintiffs or defendants, so that the court may 
settle the rights of all parties interested, and may thereby pre- 
vent future litigation. But there are many exceptions and qual- 
ifications to the general rule. When’ the parties interested are 
very numerous, so that it would be difficult and expensive to 
bring them all before the court, and all the different interests 
may be fairly tried, the court will not require a strict adherence 
to the rule. It is said that the creditors in this case are nu- 
merous, some residing out of the Commonwealth, and the resi- 
dence of others being unknown. We think, therefore, that it is 
sufficient to make the assignees parties, who alone have a right 
to claim the property, (they having the legal title,) and who 
are empowered, and whose duty it is, to represent the interests 
of and to act for all the creditors interested in the trust. 


_ *. 
7 
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In Adair v. The New River Co. 11 Ves. 445, it is said 
by Lord Eldon, that it is not necessary to make all the indi- 
viduals, who are interested, parties: ‘‘ The court therefore has 
required so many, that it can be justly said, they will fairly and 
honestly try the right between themselves, all other persons in- 
terested, and the plaintiff.” Soin Lloyd v. Loaring, 6 Ves. 
779, Lord Eldon says, ‘‘ I have seen strong passages, as falling 
from Lord Hardwicke, that where a great many individuals 
are jointly interested, the court will let a few represent the 
whole.” . So in Vernon v. Blackerby, 2 Atk. 145, Lord Hard- 
wicke refers with approbation to ‘a case decided in 1720, 
where several persons were interested, who had given a general 
power and authority to some few only, and therefore to avoid 
inconvenience from making numerous parties, the court re- 
strained them to those particular persons who were intrusted 
with the general power. It is laid down in Mitf. Pl. (3d ed.) 
142, that ‘‘ trustees of real estate for the payment.of debts or 
legacies may sustain a suit, either as plaintiffs or defendants, 
without bringing before the court the creditors or legatees for 
whom they are trustees ; and the rights of the creditors or lega- 


tees will be bound by the decision of the court against the trus~ 


tees.” And this rule seems supported by the current of the 
authorities. In Meur v. Maltby, 2 Swanst. 277, several 
of these and some other authorities are referred to, and the 
question as to parties in similar cases was very fully considered. 
In that case, on a bill against the treasurer and directors of a 
joint stock company, it was held that it was not necessary that 
the rest of the proprietors, being very numerous, should be 
made parties. Sir Thomas Plumer, master of the rolls, after 
referring to several authorities, says: ,‘* Here is a current of 
authority, adopting, more or less, a general principle of excep- 
tion, by which the rule, that all persons interested must be par- 
ties, yields when justice requires it, in the instance either of 
plaintiffs or defendants. The rigid enforcement of the rule 
would lead to perpetual abatements. This, therefore, cannot 


be regarded as a new point, or as creating a difficulty. It is 
% 
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quite clear that the present suit has sufficient parties, and that the 
defendants may be considered as representing the company.” 
Nor is there any thing inconsistent with this principle of ex- 
ception in the decision of the case of Newton v. The Karl of 
Egmont, 4 Simons, 585, & 5 Simons, 130, cited by the de- 
fendants’ counsel. In that case, the plaintiff claimed priority 
of his incuinbrance to the claims of sundry creditors for whose 
use and benefit the estates incumbered had been conveyed in 
trust ; and it was held that all the creditors must be made par- 
ties. The Vice Chancellor says, ‘I accede to the rule laid 
down in Adair v. The New River Co. That rule, however, 
applies only to cases where there is one general right in all the 


parties ; that is, where the character of all the parties, so faras 


the right is concerned, is homogeneous. In this case, where 
the question is priority of charge, the very nature of the ques- 
tion makes it necessary that all the creditors should be parties. 
It implies a contest with every other person claiming an interest 
in the land.”? 5 Simons, 137. 

From these anthorities it seems very clear that there is no 
defect of parties in the present case, and that it is unnecessary 
that the creditors of Bruce should be made parties in either 
suit, which must be attended with great delay, expense and diffi- 
culty, without subserving, in any respect, the administration of — 
justice between the parties interested. The interests of these 
creditors are similar, which the trustees are bound to enforce 
and defend. 

We are then brought to the consideration of the main ques- 
tion, as to the equitable claims of the contending parties. The 
solution of this question depends on the validity or invalidity of 
the title set up by the firm of Russell and Sturgis. : 

By the letter of credit by Wildes & Co. in favor of Phillips, 
the agent of Bruce, it was stipulated, that the bill of lading of © 
the sugars intended to be purchased with such draft or drafts as _ 
might be drawn under said credit, should be made to the order 
of said Wildes & Co. and sent to the said Austin, their at- 
torney, in Boston. It is agreed that the sugars thus sent were 
held as collateral security for the performance of Bruce’s prom- 
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ise to place Wildes & Co. in funds to cover said drafts, on or 
before their maturity. - But the counsel of the defendants, Ste- 
evenson & Curtis, the assignees of Bruce, contend that no lien 
was created in favor of any person, who might become interest- 
ed in the proposed undertaking, except Wildes & Co., and that 
their lien was ipso facto discharged by their refusal to accept 
the bill drawn under the letter of credit ; that their acceptance 
was a condition precedent, being the whole consideration of 
Bruce’s promise ; and that he was not bound to remit funds to 


- Wildes & Co. before he had notice of their acceptance of the 


bill, and certainly not after notice of its non-acceptance. 

On the other hand, the counsel of Russell & Sturgis contend 
that the lien is not to be thus limited ; that the pledge was intended 
as security for the payment as well as the acceptance of the 
bill ; that if Wildes & Co. had paid the bill at maturity, his lien 
would have been preserved ; and that as Russell & Sturgis have 
paid the bill, they are entitled to the benefit of the lien, by way 
of substitution ; that Russell & Sturgis took the bill on their 
faith in the letter of credit, and in the promise of Bruce to pay 


the bill at maturity. It was also argued that the acceptance of 


the sugars by Wildes & Co. implied a renewal of their promise 
to accept the bill, and amounted in law to an actual acceptance. 

We have taken time to consider the case, with the arguments 
of counsel thus imperfectly recapitulated, and I will now pro- 
ceed to state the opinion of the court, and the principal reasons 
and principles on which it is founded.’ 

That here was a lien created as security for the benefit of 
Wildes & Co. is not denied ; but to what extent, and under- 
what circumstances, it was to avail them, the parties have not 
declared. ‘I‘heir intentions, therefore, must be inferred from 
the nature of the transaction, and all the circumstances of the 
case. When such a lien is created as a security or in trust, the 


parties must be presumed to have in their contemplation all the 


contingencies which might probably occur in the course of the 
business to which the security relates, and to intend that the 
lien should avail the party for whose benefit it was created, as a 
valid security, in any such contingency. Considering this as a 


courts of equity, and is well established. In Gibson v. Cre- 4 
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reasonable inference, we cannot think that the lien in this case 
was intended to be limited to the acceptance of the bill, and 
that by its non-acceptance the lien was ipso facto discharged, as. 
the defendants’ counsel contend. If Wildes & Co. had paid 
the bill at its maturity, with their own funds, we can have no 
doubt that they would have been entitled to the benefit of their 
lien, notwithstanding their refusal to accept the bill ; and if so, 
their acceptance cannot be considered as a condition precedent. 
Their refusal to accept the bill was of little importance to 
Bruce ; for he was bound to advance funds for the payment of 
the bill, and this he ought to have done, in justice to all parties 
interested, notwithstanding the non-acceptance. Of this he had 
seasonable notice, and was requested to remit funds, either to 
the house of Wildes & Co. or to any other house, wherewith to 
pay the bill. The refusal of Wildes & Co. therefore, did ir 
no respect operate to the prejudice of Bruce ; for it was imma- _ 
terial to him whether he made payment to Wildes & Co. or to ~ 
the bill holder. From these considerations, and all the circum- 
stances of the case, in our opinion, there can be no doubt that 
Wildes & Co. had a lien on the goods, in the hands of their 
agent, in nature of a trust, to secure and indemnify them in — 
case they should pay the bill. ‘The parties must have contem- q 
plated such a contingency ; for if no payment should be made — 
by Wildes & Co. they could have no claim for indemnity. They 
did not, however, pay the bill; but it was paid by the plaintiffs 
in the second bill (Perit & others), and they thereupon became, 
by way of substitution, entitled to all the benefits which Wildes 
& Co. would have been entitled to, if they had paid the bill. 
The principle of substitution has been long recognized by § 


hore, 5 Pick. 146, which was a bill to redeem a mortgage, it — 
was held that if the plaintiff paid the mortgage debt, and if — 
those, who were interested with her, should refuse to contribute 
their proportions of the debt, she would have a right to hold | 
the whole estate redeemed, in right of the mortgagee, until she d 
should be indemnified. The payment of the mortgage debt — 
was held to be an equitable assignment of the mortgage, and 
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entitled the plaintiff to all rights in equity of the mortgagor. 
And the same doctrine has been repeatedly laid down in other 
cases. So it is a well settled rule, that in equity a surety, who 
pays the debt of the principal, is entitled to the benefit of all 
the securities which the creditor had against the principal. 
Coprs v. Middleton, Turner & Russell, 229. 1 Story on Eq. 


481. 592. Homer v. Savings Bank, 7 Connect. 478. New 
London Bank vy. Lee, 11 Connect. 112. 


So it was decided in the case Ex parte Prescott, 1 Mont. & 
Ayrt. 316, that if a party takes bills for the price of goods, 
and it is agreed that the bills are to be paid out of the proceeds 
of the goods, and the acceptor becomes bankrupt, the indorsers 
of the bills, even without notice of the agreement, are entitled to 
the benefit of it. ‘The same principle is laid down in the case 
Ex parte Hobhouse, 3 Mont. & Ayrt. 269. 

Courts of equity specifically apply the proceeds of property 
bound to indemnify a particular party, by attaching the trust to 


those who are equitably entitled to the benefit of it. 


* These authorities and principles sustain very fully, as it seems 


_ to us, the claim of the plaintiffs in the second action. ‘They are 
‘in the relation of sureties to Bruce, and have been compelled to 


pay his debt. They have therefore a strong equitable claim to 


‘the property pledged for the security of such payment. In- 


deed, without resorting to the doctrine of substitution, this ac- 
tion might be maintained, if the property was deposited in the 
hands of Austin for the security generally of any one who might 


_ pay the bill. And that it was so deposited, we think may be 


reasonably inferred from the circumstances of the transaction. 
If Phillips, who it is said drew the bill, not as the :gent of 


_ Bruce, but so as to make himself liable as drawer, nad been 


compelled to pay the bill, we cannot doubt he would have a 


right to avail himself of the property pledged; and the plaintiffs, 
Perit & others, who indorsed the bill, we think are entitled to 


the same benefit. 


The letter of credit was exhibited to them, and the :presump- 
tion is, that they took the bill relying, in some measure, on the 


security given, and the promise of Bruce to remit funds to 
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Wildes & Co. to pay the bill. But without relying on this 
view of the case, we are well satisfied that, admitting the se- 
curity to have been to Wildes & Co. only, the plaintiffs are 
nevertheless entitled to maintain their claim upon the established 
principles of equity; the trust having been intended to secure 
and indemnify Wildes & Co. in case they should be compelled 
to pay the bill: And as Perit & others have paid the bill, 
they are entitled to the benefit of the security by the way of — 
substitution. 


GEORGE Cummines & others vs. Smith ARNOLD & another. 


The terms of a written contract for the sale of goods may be varied by a subsequent — 
parol contract, though the original contract falls within the operation of the statute 
of frauds. } 

In a suit for breach of a written agreement to manufacture, and deliver weekly to the 
plaintiff, a certain quantity of cloth, at a certain price per yard, on eight months’ — 
credit, it was held that the defendant might give in evidence, as a good defence, a — 
subsequent parol agreement between him and the plaintiff, made on a legal consider- 
ation, by which the terms of payment were varied, and that the plaintiff had refused 
to perform the parol agreement. 


AssumpsiT_on the following agreement: ‘*October 26th — 
1838. ‘This is to show that I agree to furnish and deliver to 
Cummings, Hildreth & Co. of Boston, all the printing cloths . 
which | make in my looms, which are on 35 inch cloths, and 
which make 150 pieces of cloth per week ; the quality to be | 
the same as those sold by H. Power to Cummings, Hildreth & 
Co. on my account; the warp being 64 picks to the inch, the 
filling 60 picks or threads to the inch. These goods, to the 
amount of one hundred and fifty pieces per week, I agree to de- 
liver to Cummings, Hildreth & Co. in Boston, up to March 1st 
1839, at eight and one quarter cents, say 84 yd. on eight months’ 
credit. Smith Arnold & Co.”? The declaration averred that 
the plaintiffs had always been ready and desirous to receive and 
pay for said goods, according to the terms of said agreement, 
yet that the defendants had not delivered and furnished the — 
same. | 


i 
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The defendants filed the following specifications of defence : 
1. ‘* That it was agreed [by parol] between the plaintiffs and 
defendants, at the time when the above contract was entered in- 


to, and after its execution and delivery, that the plaintiffs should 


_ give, in payment for the goods, satisfactory promissory notes, 


such as would be discounted at the bank where the defendants 
did business ; which notes were not given, as agreed, but were 
refused.”” 2. ‘** That after the making of the above agreement, 
a proposition was made by the plaintiffs to pay cash for the 
goods, at five per cent. discount: ‘That Arnold, one of the 
defendants, to whom this proposition was made, then being in 
Boston, told the plaintiffs he thought the defendants should ac- 
cept the offer, but wished to consult with his partner ; for which 
purpose time was allowed him ; that he went home and consult- 
ed his partner, and wrote immediately to the plaintiffs that they 
(the defendants) should accept the propositron ; but that the 
plaintiffs afterwards refused to adhere to the bargain, as it was 
not closed at the time the proposition was made.” 

At the trial before Putnam J. the defendants offered to prove 
the oral agreements mentioned in their specification, ‘and that 
they were made on a legal and valid consideration. But the 
judge refused to admit the proof, and a verdict was returned 
for the plaintiffs. The defendants moved for a new trial. 

This case was argued at the last March term. 

B. Sumner, for the defendants. As it does not appear that 
the cloths were in existence when the original written agree- 
ment was made, that agreement was not required, by the stat- 


ute of frauds, to be in writing. Clayton v. Andrews, 4 Bur. 


2101. Towers v. Osborne, 1 Stra. 506. Groves v. Buck, 
3M. &S8.178. Cooper v. Elston, 7 T. R. 14. Rondeau v. 
Wyatt, 2 H. B. 63. Sewall v. Fitch, 8 Cow. 215. Bennett 
v. Hull, 10 Johns. 364. Crookshank v. Burrell, 18 Johns. 
58. Jackson v. Covert, 5 Wend. 139. Mizer v. Howarth, 21 
Pick. 205. Spencer v. Cone, 1 Met. 283. 

The original agreement not being within the statute of frauds, 
the evidence of the subsequent oral agreement should have’ 
been received. Whenever a new agreement is made, however 
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soon after the first — even though the parties have not separated 
— such new agreement is a waiver or alteration of the first, and 
binds the parties. 3 Phil. Ev. (4th Amer. ed.) 1461, 1462, 
1477, 1478, and cases there cited. 6 Ves. 337, note. Cuff v. 
Penn, 1 M. & S. 21. Keating v. Price, 1 Johns. Cas. 22. 
Fleming v. Gilbert, 3 Johns. 528. M‘Meen v. Owen, 1 
Yeates, 135. Watkins v. Hodges, 6 Har. & J. 38. 

Codman, for the plaintiffs. ‘The evidence of the oral agree 
ment was properly rejected, as it was offered to vary a contem- 
poraneous written agreement. Vattel, Book IIL. c. 17, §§ 265, 
266. 3 Phil. Ev. (4th Amer. ed.) 1466, 1467, note. A con- 


tract, which is within the statute of frauds, cannot be varied by 


parol, if the new contract be one which is also within the stat- 
ute. 3 Stark. Ev. 1048, 1050. 1 Phil. Ev. (4th Amer. ed.) 
559, 561, 562. Goss v. Lord Nugent, 5 Barn. & Adolph. 
58. Chit. Con. (5th Amer. ed.) 110, 118, 777. Marshall y. 
Lynn, 6 Mees. & Welsb. 109. Harvey v. Grabham, 5 
Adolph. & Ellis, 73, 74. Stowell v. Robinson, 3 Bing. N. R. 
928. S. C. 5 Scott, 196. 

The first and last agreements were within the statute of frauds. 
Garbutt v. Watson, 5 Barn. & Ald. 613. 8S. C. 1 Dowl. & 
Ryl. 219. Where goods would not exist in a manufactured 


state, were it not for an order, and the order is for goods to be ~ 


sold, the case is within the statute. Smith v. Surman, 9 Barn. 
& Cres. 568. Watts .v. Friend, 10 Barn. & Cres. 448. Dole 
v. Stimpson, 21 Pick. 387. 

Wipe, J. This case comes before us on exceptions to the 
rulings of the court at the trial, whereby the evidence offered 
by the defendants was rejected, on the ground that the facts of- 
fered to be proved would not constitute a legal defence. The 
action is founded on a written contract, by which the defendants 
undertook to deliver to the plaintiffs, at a stipulated price, a 
certain quantity of. cloths for printing, from time to time, be- 
tween the 26th day of October 1838, and the first of March 
following. . 

The defendants admit that the written contract was not per- 
formed by them according to the terms of it; and they rely on 


% 
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two oral agreements, made subsequently to the execution of 
the written contract, by the last of which it was agreed that the 
plaintiffs should pay cash for the goods to be sent to them by 
the defendants — they discounting 5 per cent. on the stipulated 
price, whenever the goods sent should amount to the value of 
$ 1000, not before paid for ; that, under this last verbal agreement, 
the defendants delivered 150 pieces of goods, and that the plain- 


_ tiffs refused to perform said agreement on their part. The defend- 


ants also offered to prove that each of these verbal agreements 


was made on a legal and good consideration. ‘The question is, 


whether these facts, if proved, would constitute a legal defence 
to the action. 

The general rule is, that no verbal agreements between the 
parties to a written contract, made before or at the time of the 
execution of such contract, are admissible to vary its terms or to 
affect its construction. All such verbal agreements are consid- 
ered as varied by and merged in the written contract. But this 
rule does not apply to a subsequent oral agreement made on a 
new and valuable consideration, before the breach of the con- 
tract. Such a subsequent oral agreement may enlarge the 
time of performance, or may vary any other terms of the con- 
tract, or may waive and discharge it altogether. 

This rule is laid down by Lord Denman, in Goss v. Lord 
Nugent, 5 Barn. & Adolph. 65, as a well established principle, 
in these terms: ‘‘ After the agreement has been reduced into 
writing, it is competent to the parties, at any time before breach 
of it, by a new contract not in writing, either altogether to waive, 
dissolve, or annul the former agreement, or in any manner to 
add to, or subtract from, or vary, or qualify the terms of it, and 
thus to make a new contract ; which is to be proved, partly by 
the written agreement, and partly by the subsequent verbal 
terms engrafted upon what will be thus left of the written 
agreement.” 

The same principle, substantially, is maintained by numerous 
cases both in England and in this country. . Milton v. Edg 
worth, 5 Bro. P. C. (2d ed.) 313. Bul. N. P..152. 1 Mod. 
262. 2 Mod. 259. 12 Mod. 538. 3 T.R. 590. 1 East, 631. 

VOL. III. 32 
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12 East, 578. 1 Esp. R. 54. 3 Stark. Ev. 1002. Chit. Con 
(5th Amer. ed.) 108. 14 Johns. 330. 9 Cow.115. 1 Johns 
Cas. 22. 3 Johns. Cas. 60. 3 Johns. 531. 12 Wend. 446 
13 Wend. 71. 9 Pick. 298. 13 Pick. 446. 2 Watts, 456 
5 Cow. 497. 7 Cow. 50. 3 Fairf. 441. 4 N. Hamp. 40 
6 Halst. 174. 1 A. K. Marsh. 582. 

In Dow v. Tuttle, 4 Mass. 414, it was decided that where 
the promisee of a note payable at a day certain contracts, at 
the time the note is given, not to demand payment of it, until a 
certain time after its maturity, such contract is a collateral prom- 
ise, for the breach of which, if there be a legal consideration, an 
action may lie, but that it is no bar to an action on the note, 
when due by the terms of it. But this case was decided on the 
ground that the agreement, offered to be. proved in the defence, 
was made at the time of making the note, and was repugnant to 
the terms of it. ‘This decision, therefore, is not inconsistent 
with the doctrine maintained in the cases cited. 

But the plaintiffs’ counsel contends, that however the general 
principle may be, as to the effect of a parol agreement on a pre- 
vious written contract, it is not applicable to the present case, 
the parol agreement being void by the statute of frauds ; and 
that to allow a parol agreement to be engrafted upon a written 
contract, would let in all the inconveniences which were intend- 
ed to be obviated by the statute. In considering this objection, 
we have met with many conflicting decisions, but for which, we 
should have had but little difficulty in disposing of the question 
raised. And notwithstanding the doubts excited by some of 
these decisions, we have been brought to a conclusion, which 
coincides, as we think, with the true meaning of the statute. 
The language of the 4th section, (Rev. Sts. ¢. '74,) on which 
the question depends, is peculiar. It does not require that the 
note or memorandum in writing of the bargain should be signed — 
by both the contracting parties, but only ‘‘by the party to be 
charged thereby, or by some person thereunto by him lawfully 
authorized.” 

‘*’['he principal design of the statute of frauds was,’’ as Lord 
Ellenborough remarks, in Cuff v. Penn, 1 M. & S. 26, * that 
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parties should not have imposed on them burdensome contracts 
which they never made, and be fixed with goods which they 
never contemplated to purchase.’? The statute, therefore, re- 
quires a memorandum of the bargain to be in writing, that it 
may be made certain; but it does not undertake to regulate its 
performance. It does not say that such a contract shall not be 
varied by a subsequent oral agreement for a substituted per- 
formance. ‘That is left to be decided by the rules and princi- 
ples of law in relation to the admission of parol evidence to vary 
the terms of written contracts. We have no doubt, therefore, 
that accord and satisfaction, by a substituted performance, would 
be a good defence in this action. So if the plaintiffs had paid 
for the goods, according to the oral agreements to pay cash or 
give security, and the defendants had thereupon completed the 
delivery of the goods contracted for, it would have been a good 
performance of the written contract. ‘l'his has been prevented, 
(if the defendants can prove what they offered to prove,) by the 
plaintiffs’ refusal to perform on their part a fair and valid con- 
tract. And it is a well settled principle, that if two contracting 
parties are bound to do certain reciprocal acts simultaneously, 
the offer of one of the parties to perform the contract on his 
part, and the refusal of the other to comply with the contract on 
his part, will be equivalent to a tender and refusal; and in the 
present case, we think it equivalent to an accord and satisfac- 
tion, which was prevented by the fault of the plaintiffs, who 
agreed, for a valuable consideration —if what the defendants 
offered to show be true—to vary the terms of the written con 
tract as to the time of payment, and afterwards refused to com- 
_ ply with their agreement. If the defendants on their part had 
refused to perform the verbal agreement, then indeed it could 
not be set up in defence of the present action; for the party, 
who sets up an oral agreement for a substituted performance of a 
written contract, is bound to prove that he has performed, or 
has been ready to perform, the oral agreement. 

This distinction avoids the difficulty suggested in some of the 
cases cited, where it is said, that to allow a party to sue partly 
an a written and partly on a verbal agreement, would be in direet 
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Opposition to the requisitions of the statute ; and it undoubtedly 
would be; but no party having a right of action can be com- 
pelled to sue in this form. He may always declare on the 
written contract; and unless the defendant can prove perform-_ 
ance according to the terms of the contract, or according to the 
agreement for a substituted performance, the plaintiff would be 
entitled to judgment. We think, therefore, that the evidence 
of the oral agreements, offered at the trial, should have been 
admitted ; the same not being within the statute of frauds, and 
the evidence being admissible by the rules of law. 

In support of this view of the case, I shall not attempt to 
reconcile all the conflicting opinions which have been held in — 
similar or nearly similar cases, some of which appear to have 
been decided on very subtle and refined distinctions. I will, 
however, refer to a few decisions which bear directly on the 
present case. ‘The case of Cuff v. Penn, 1 M. & 8. 21, isa 
strong authority in favor of the defendants, as the facts, on which 
the decision in that case depended, are in all respects substan- 
tially similar to those offered to be proved in this action. ‘That 
was an action of assumpsit for not accepting a quantity of bacon, 
which by a written contract the defendant agreed to purchase of 
the plaintiff, to be delivered at certain fixed times. After a part — 
of the bacon had been delivered, the defendant requested the 
plaintiff, as the sale was dull, not to press the delivery of the 
residue, and the plaintiff assented. The defendant afterwards 
refused to accept the residue, and set up the statute of frauds in 
defence ; but the court held, that there was a parol dispensation 
of the performance of the written contract as to the times of 
delivery, which was not affected by the statute of frauds. Lord 
Ellenborough says, ‘‘I think this case has been argued very 
much on a misunderstanding of the statute of frauds, and the 
question has been embarrassed by confounding two subjects 


quite distinct ; namely, the provision of the statute, and the rule 


of law whereby a party is precluded from giving parol evidence 
to vary a written contract.”? ‘It is admitted,” he adds, in an — 
other part of his opinion, ‘‘that there was an agreed substitution 
of other days than those originally specified for the performance. 


2 
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of the contract ; still the contract remains. Suppose a delivery 
of live hogs instead of bacon had been substituted and accepted ; 
might not that have been given in evidence as accord and satis- 
faction? So here the parties have chosen to take a substituted 
performance.” 

The principle on which this case was decided is laid down in 
several other cases, some of which have been already cited on 
the other point of defence. , 

At the argument of the case of Goss v. Lord Nugent, Parke, 
J. remarked, that ‘‘in Cuff v. Penn, and some other cases re- 
lating to contracts for the sale of goods, above £10, it has 
been held, that the time in which the goods, by the agreement 
in writing, were to be delivered, might be extended by a verbal 
agreement. But I never could understand the principle on 
which those cases proceeded ; for the new contract to deliver 
within the extended time must be proved partly by written and 
partly by oral evidence.’- But there is no necessity for the 
plaintiff to declare partly on the written and partly on the oral 
agreement. He may always, as before remarked, declare on 
the written contract, and the defendant will be bound to prove a 
performance according to the terms of it, or according to the 
terms of a substituted performance ; and performance in either 
way may be proved by parol evidence. 2 Watts & Serg. 218. 

Lord Denman, who delivered the opinion of the court in Goss 


v. Lord Nugent, does not question the correctness of the deci- 


sion in Cuff v. Penn; and his remarks on another branch of 
the statute of frauds seem to be confirmatory of the principle laid 
down by Lord Ellenborough in the latter case. ‘‘ It is to be ob- 
served,”’ he says, ‘‘that the statute does not say in distinct terms, 
that all contracts or agreements concerning the sale of lands shall — 
be in writing ; all that it enacts is, that no action shall be brought 
unless they are in writing ; and there is no clause which requires 
the dissolution of such contracts to be in writing.”’ In that 
action, however, the plaintiff declared partly on the written and 
partly on the verbal contract, and on that ground it was rightfully 
enough decided that the action could not be maintained. 

In Stowell v. Robinson, 3 Bing. N. R. 928, and 5 Scott, 


a 


ed SUFFOLK AND NANTUCKET. 


Cummings & others v. Arnold & another. 


196, it was held, that the time for the performance of a written : 
contract for the sale of lands could not be enlarged by a subse- 
guent oral agreement, although that agreement was pleaded by 
the defendant as a bar to the action. ‘The plea was, that at the 
time stipulated for the performance of the written contract, 
neither party was ready to complete the sale ; and the time for 
the performance was agreed by the parties to be postponed. 
That decision seems to be founded on the doubt suggested by 
Parke, J. in Goss v. Lord Nugent, and upon the decision’ in 
that case, without noticing the distinction in the two cases. And 
it appears to us, that the case of Stowell v. Robinson was de- 
cided on a mistaken construction and application of the statute 
of frauds ; and that the distinction between the contract of sale, 
which is required to be in writing, and its subsequent perform- 
ance, as to which the statute is silent, was overlooked, or not 
sufficiently considered by the court ; otherwise, the decision 
perhaps might have been different... We think there is no sub- 
stantial difference, so far as it relates to the statute of frauds, 
between the plea in that case and the plea of accord and satis- 
faction, or a plea that the written contract had been totally dis- 
solved, before breach, by an oral agreement ; either of which 
pleas would have been a good and sufficient bar to the action. 
We are aware that the principle on which Stowell v. Robinson 
was decided, is supported by other English cases cited ; but the 
principle on which the case of Cuff v. Penn was decided, is in 
our judgment more satisfactory, and better adapted to the admin- 
istration of justice in this and similar cases. 

It is to be observed in the present case, that the oral agree- 
ments, offered to be proved by the defendants, did not vary the — 
terms of the written contract as to its performance on their part; _ 
the only alteration was as to the time of payment by the plain- — 
tiffs. Such an alteration, made on a good consideration, and — 
before any breach of the contract, may, we think, be proved, 
without any infringement of the statute of frauds or any principle q 
of law. 

New trial granted. 
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It is a sufficient demand and refusal to constitute a dishonor of a note, if the maker, on 
the day it is due, calls on the holder at his place of business, where the note is, and 
declares that he is unable to pay it, and shall not pay it, and desires the holder to 
give notice to the indorser. 

A notice given to the indorser of a note, in the forenoon of the day on which it becomes 
due, merely stating that the person giving notice holds the note, and that it is due aad 
unpaid, and demanding’ payment, is not sufficient to charge the indorser. 


AssumpsiT by the indorsee of a promissory note for $700, 
dated November Ist, 1837, signed by Charles E. Bowers, pay- 
able to the defendant, or order, in six months, and by him 
indorsed. 

At the trial, before Dewey J. the plaintiff called a witness 
who testified, that on the morning of the 4th of May 1838, 
Bowers, the maker of the note, called at the plaintiff’s store, 
where the note was, and stated that he was unable to pay it, 
and should not pay it, and wished the plaintiff to notify the de- 
fendant: ‘That afterwards, at about 11 o’clock, A. M. of the 
same day, the witness left a notice at the defendant’s dwelling- 
house, informing him that he held a note signed by C. EK. Bow- 
ers, indorsed by the defendant, for $700, which was due that 
day and unpaid, and demanding payment of the defendant. 
[See a copy of this notice, in the opinion of the court, post. 
p- 506. | 

The defendant contended that the plaintiff had not proved 
sufficient demand on the promisor, or notice to the indorser. 
The judge ruled, that the demand and notice were sufficient, but 
reserved the question for the consideration of the whole court. 

This case was argued at the last March term. 

E. D. Sohier, for the defendant. 

Bartlett, for the plaintiff. 

Suaw, C. J. In assumpsit by the indorsee against the in- 
dorser of a promissory note, the question is upon the sufficiency 
of the demand on the promisor, non-payment by him, and no- 
sicé to the indorser. Any question, upon which the rights of 
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the holders of bills and notes depend, must be deemed a ques- a 
tion of importance to the community, and deserves the fullest 
consideration. : 
The general rule is clear, that to hold an indorser liable, the 
law requires the holder, when the note becomes due, to present 
it to the promisor for payment, and if the promisor neglect or 
refuse thereupon to make payment, to give seasonable notice 
of the dishonor to the indorser. But in the application of the 
rule to actual cases, an infinite number of subordinate questions 
may arise ; as what amounts to a presentment, what a demand, 
what a refusal or neglect to pay; the time when, the place 
where, the manner in which the presentment is to be made, 
what shall be deemed a substitute, what a waiver, what an ex- 
cuse. So of notice to the indorser ; when it shail be given, in 
the same town, in another town or country, the place to which 
it shall be sent, his dwellinghouse, his counting house, to his 
agent, his executor in case of death; the person by whom it 
may be given, the manner of giving it, the form and purport 
of the notice, whether written or verbal. Of these questions, 
two only arise in the present case: 1. Was a sufficient demand © 
made on the promisor to constitute, on non-payment, a dishonor 
of the note by him? 2. Was there such notice to the indorser of 
the fact of the dishonor of the note by the promisor, as to ren- 
der him liable in character of indorser ? | | 
1. The presentment. A note is payable at any reasonable ~ 
time on demand, on the last day of grace, and if not then paid, 
it is dishonored, and notice may be immediately given to the in- 
dorser. Staples v. Franklin Bank, 1 Met. 43. Shed v. Brett, — 
1 Pick. 401. It appears by the report, in the present case, — 
that on the last day of grace, the promisor went to the store of 
the holder, where the note was, and stated that he was unable - 
to pay, and should not pay the note, and wished the plaintiff 
to notify the indorser. ‘The court are of opinion that this was — 
a sufficient demand and refusal to constitute a dishonor of the 
note. ‘There are many cases, in which it is held that it is not — 
necessary to produce and exhibit the note. As where a note ig 
in terms, or by the tacit or express consent of the parties, pay- 
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able at a bank, it is sufficient that the note is there ready to be 
given up on payment, should the promisor come ‘to pay it. 
State Bank v. Hurd, 12 Mass. 172. Whitwell v. Johnson, 
17 Mass. 449. Saunderson v. Judge, 2 H. B. 506. If the 
promisor does not go to the bank and pay the note, it is dis- 
honored, and it would be but an idle ceremony, to take the 
note from the files and make a demand, when there is no one 
on whom to make it. And should the promisor come and de= 
clare his inability to pay, his intention not to pay, and leave 
without payment, it is surely not less a dishonor, than if he 
had stayed away. ‘Che default of the promisor, in such cases, is 
his not paying the note at the bank ; and .the default of the 
promisor, in whatever it consists, constitutes the dishonor of 
the note, upon which the indorsee, if duly notified, may be le- 
gally charged. Even under the law of tender, which is ex- 
tremely strict, it is held that when the party, to whom a tender 
is to be made, declares that he will not accept it, an actual 
production and offer of the money, or other thing to be ten- 
dered, is unnecessary. In the present case, the plaintiff held 
the note, the promisor knew it, knew it was due, and instead 
of waiting for the holder to come to him, he went to the holder, 
declared by his conduct that he knew the note was due and pay- 
able, and that the holder had the note ready to be given up, 
and expected and had a right to expect payment of him as 
promisor ; and in anticipation of a presentment and express de- 
mand, declared that he could not pay the note, and departed 
without paying it. It does not appear that the holder did not 
request him to make payment ; and the circumstances are such 
as to warrant the inference that he did. The declaration of the 
-promisor, that he could not pay, implies that he considered the 
holder as looking to him for payment, which is all that was 
necessary, and that he anticipated a more formal offer of the 
note and demand of payment, by a declaration which rendered 
it unnecessary. 

2. But the more formidable objection to the plaintiff’s right 
of recovering is, that the notice, which is recited in the report, 
did not inform the defendant, that demand had been made of the 
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promisor and payment refused, or in any other way, by express 
declaration or reasonable implication, inform the indorser that 
the note was in fact dishonored. 

No particular form of notice is necessary. It may be either 
written or verbal. Tindal v. Brown, 1 'T. R. 167. Nor will 
a mistake or misdescription of the note render the notice in- 
sufficient, if on the whole it cannot mislead the indorser, and 
if it so designates and distinguishes the note, as to leave no 
reasonable doubt in the mind of the indorser, what note was in- 
tended, and that it was the same with the note in suit. Smith 
v. Whiting, 12 Mass. 6. Bank of U. States v. Carneal, 
2 Pet. 543. 

But though no special form of notice is requisite, still in some 
form the fact to be notified is, that the note is dishonored by 
the default of the promisor ; and this may be done verbally or 
in writing, in any language which communicates the information 
to the indorser, in terms, or by reasonable implication. Indeed 
the same formula, in terms, may communicate this information 


or not, according to circumstances. Suppose a note payable 
at a bank, in terms, or by the agreement of parties, or tacit 
agreement arising from usage or otherwise ; it is the duty of the 
promisor to pay it at such bank on the last day of grace. The 
dishonor of such note by the promisor consists in the non-pay- 
ment at the bank. If then, after the time of payment has 
elapsed, notice be given to the indorser, that the note is unpaid, 
it is notice that it is ‘dishonored ; whereas, in case of a private 
holder, in regard to a note, which requires presentment and de- 
mand to fix the holder with a default, notice in the same words, 
that the note is unpaid, would not necessarily imply that it was 
dishonored, because that fact’ might be strictly true, though the. 
note had never been presented, nor presentment waived or ex- 
cused. | 

But whatever may be the form of the notice, whether written 
or verbal, we think the result of the decided cases is this ; that 
the notice should be such, that it will inform the indorser that 
the note has become due and been dishonored, and that the 
holder relies on the indorser for payment ; that this information 
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may be express, or may be inferred, by necessary implication, 
or reasonable intendment, from the language ; construing such 
language in reference to its accustomed meaning, when applied 
to similar subjects, and with reference to the terms of the note, 
the time and place at which the note is to be paid, as fixed by 
express or tacit agreement, or inferred from general or particu- 
lar usages. It is not necessary to inform the indorser of the 
time, place or mode of presentment and demand, nor the means 
by which it was dishonored, nor matter of excuse or waiver. 
Whatever legally fixes the promisor with dishonor, is sufficient, 
on due notice given, to charge the indorser. If, for instance, 
the promisor has absconded before the note is due, without 
having made provision for its payment, so that no presentment 
_and demand can be made, that is a dishonor, of which the hold- 
er may, immediately after the noe has become due, notify 
the indorser ; or if the promisor has agreed that notice left at 
a particular place shall be deemed a good substitute, and, not- 
withstanding notice is so left, he does not make payment, this 
is likewise a dishonor. 

But without considering further what constitutes a dishonor, 
it may be useful to examine more particularly, in reference to 
the present case, the authorities in relation to the effect and pur- 
port of the notice to be given to an indorser. ‘The rule is laid 
down in general terms by the text writers, that notice is to be 
given of the fact of dishonor. Bayley states the duty of the 
holder. He is under an implied undertaking to every party to 
the bill or note, who would be entitled to bring an action on 
paying it, to present, in proper time, the one for acceptance and 
each for payment; to allow no extra time for payment, and to 
give notice without delay, to such person, of a failure in the 
attempt to procure a proper acceptance or payment. Bayley 
on Bills (1st Amer. ed.) 124. 

In general, it is incumbent on the holder to give notice of the 
dishonor to those persons to whom he means to resort for pay- 
ment ; otherwise they will be discharged. Chitty on Bills, 393. 

In Tindal v. Brown, 1 T. R. 167, & 2 T. R. 186, note, 
t was held that no particular form of notice was necessary, but 
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that such notice must come from the holder of the bill or note, 
or some party to it, and that mere knowledge of the fact of non- 
payment, coming to the indorser from any other source, would 
not be sufficient. It ought to purport that the holder looks to 
him for payment. ‘The court do not say, in terms, that the 
notice must directly, or by implication, state the fact of dishon- 
or; but it is implied. ‘The case decides that the holder must do 
an act, electing to assert his right to recover the note of the in- 
dorser, which right can only exist in case of a dishonor of the 
promisor. The case did not call for a decision as to what must 
be the tenor or purport of the notice, as to the fact of dishonor. 
It ought, said Mr. Justice Buller, to purport that the holder 
looks to him, (the indorser,) for payment. In regard to this it 
may be remarked, that when notice is given, by the holder to the 
indorser, of the dishonor of a note, it necessarily implies that he 
looks to him for payment. That is the natural, and may in gen- 
eral be regarded as the necessary, inference from the fact of 
giving such notice. 

This question seems not to have arisen in England, until a re- 
cent period ; but since the point has been started, there have been 
a series of decisions on the subject. The first was Hartley v. 
Case, 4 Barn. & Cres. 339. 8S. C. 6 Dowl. & Ryl. 505. 
The notice from the holder was, ‘‘ 1 am desired to apply to you 
for. the payment of the sum of £150, due to myself on a draft 
drawn by Mr. Case on Mr. Case, which I hope you will on re- 
ceipt discharge, to prevent the necessity of law proceedings, 
which otherwise will immediately take place.” ‘The court held 
it insufficient, because it did not apprize the party of the fact of 
dishonor. ‘They said, the language used must be such as to 
convey notice to the party what the bill is, and that payment of 
it has been refused by the acceptor. his was in 1825. 


The next case was that of Solarte v. Palmer. Ona trial be- 


fore Lord Tenterden, he expressed an opinion, that the notice 
was insufficient. <A bill of exceptions was taken, and the case 
brought before the Exchequer Chamber, who confirmed the de- 
cision. 7 Bing. 5380. 5 Moore & Payne, 475. 1 Crompt. & 
Jerv. 417. 1 Tyrw. 371 On appeal to the House of Lords, 
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the judgment was affirmed. 8 Bligh N. R. 874. S. C. 2 
Clark & Fin. 93. 1 Bing. N. R. 194. 1 Scott, 1. 

The action was brought by the assignees of a bankrupt, and 
the notice was given by the attorneys of the assignees. It de- 
scribed the bill, and stated that it had been put into their hands 
by the assignees, with directions to take legal measures for the 
recovery thereof, unles$§ immediately paid. 

In giving judgment in the Exchequer Chamber, Tindal, C. J. 
states the rule to be, that the notice does not require the formal- 
ity of a regular protest, but it should at least inform the party, 
to whom it is addressed, either in express terms or by necessary 
implication, that the bill has been dishonored, and that the hold 
er looks to him for payment. ‘This was decided'in the House 
of Lords, June 1834. 

The next case, I believe, is that of Boulton v. Welsh, 3 
Bing. N. R. 688. SS. C.4 Scott, 425. The notice to the 
indorser was thus: ‘‘'The promissory note for £200, drawn 
by &c., dated 18th July last, payable three months after date, 
and indorsed by you, became due yesterday, and is returned to 
me unpaid. I therefore give you notice thereof, and request 
you will let me have the amount thereof forthwith.”? It was 
strongly urged that the words returned unpaid would import to 
the understanding of mercantile men, that the note had been 
dishonored. But the court held themselves bound by the case 
of Solarte v. Palmer, and, believing this case to be within it, 
held the notice insufficient, although all the judges expressed 
their regret at the result. But they state the rule of law, as it 
had before been stated, that the notice should show a present- 
ment to the maker, a demand of payment, and a refusal. As 
to any thing further than the general rule, this case is of no au- 
thority, unless in a case where the form of notice is precisely 
the same. Whether in such case, the words returned unpaid 
would import the fact of dishonor, would depend much upon 
the usage of each mercantile community, in which they should 
be used, and the conventional use and meaning of particular 
forms of expression used in such community. This was a de- 
cision of the court of common pleas, Easter term, 1837. 
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About the same time was decided, in the court of exchequer, 
the case of Hedger v. Steavenson, 2 Mees. & Welsb. 799, 
where the attorney addressed a letter to the defendant, inform- 
ing him that his note, describing it, became due the day before, ? 
and had been returned unpaid, and requested him to remit the ~ 
amount, with ls. 6d. noting ; and nee notice was held to be 
good, 

The case of Messenger v. Southey, 1 Man. & Granger, 76, 
and 1 Scott N. R. 180, was decided in the court of common 
pleas, in 1840. The notice was as follows. ‘* This is to inform 
you that the bill I took of you for 151. 2s. 6d. is not took up, 
and 4s. 6d. expense ; and the money I must pay immediately.” 
Held it was insufficient, because it did not state or intimate, by 
intelligible inference, that the note had been* dishonored. 

About the same time, the case of Lewis v. Gompertz, 6 
Mees. & Welsb. 399, came before the court of exchequer. 
The notice from the holder to the indorser stated that the bill 
bearing his indorsement had been presented to the acceptor, and — 
returned dishonored, ‘‘and now lies overdue and unpaid with 
me, as above, of which I give you notice.”” ‘This was held suf- — 
ficient, as giving all the requisite information, although it did not, 
in terms, require payment of the indorser. 

The remarks of Mr. Baron Parke, in this case, are well 
worthy of consideration, as showing the extent to which the 
court considered the authority of Solarte v. Palmer as going, 
and the qualifications with which it is to be taken. 

In Grugeon v. Smith, 6 Adolph. & Ellis, 499, the notice to 
the drawer of a bill was, that the bill had been returned with — 
charges ; and the immediate attention of the drawer to it was 
requested. ‘This was held sufficient, as implying a demand and 
refusal, and noting for non-payment. 

See Houlditch v. Cauty, 4 Bing. N. R. 411. 8S. C. 6 
Scott, 209. Strange v. Price, 10 Adolph. & Ellis, 125. 
Burgh v. Legge, 5 Mees. & Welsb. 418. Shelton v. Broth- 
- waite, 7 Mees. & Welsb. 436. Cooke v. French, 3 Perry & 
Davison, 596. 8S. C. 10 Adolph. & Ellis, 181, note. 

These are all recent cases, bearing more or less directly up- 
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on the question, but do not essentially vary the result. Where, 
in the notice, it is stated that the bill has been noted, or return- 
ed with charges of protest, or the like, it is held to be notice, 
by reasonable implication, of the fact of dishonor. 

It was contended at the argument, that although it has been 
settled by recent authorities in England, that the notice to the 
indorser must state the fact of dishonor, yet that the American 
authorities, would show that it was unnecessary. It becomes 
therefore necessary to examine and compare them. 

Mills in error v. U. S. Bank, 11 Wheat. 431. The note 
was in terms payable at the branch of the U. S. Bank at Chili- 
cothe, and indorsed by the original defendant, plaintiff in error. 
It was demanded at the proper time, at the bank, but there 
being no person there ready and willing to pay the same, it was 
immediately protested, and notice given to the defendants. The 
noticé described the note by the date and amount, the time and 
place of payment, and as a note on which the defendant was in- 
dorser, and stated thus ; ‘‘ which has been protested for non- 
payment and the holders thereof look to you: ”’ (Signed by the 
mayor of Chilicothe acting as mayor, and addressed to the de- 
fendant.) It was objected that the notice was defective, be- 
cause it did not state who was the holder; because there was a 
misdescription of the date ; and because it did not state that a 
demand had been made at the bank, when the note was due. 
As to the misdescription, it was held to be of no importance, 
if there was no other note to which it could apply, if it was so 
described as to indicate the note in suit, and if it did not mislead. 

As to the sufficiency of the notice, the opinion was deliv- 


ered by Mr. Justice Story. Some particular expressions, 


taken alone, would seem to warrant the position for which it is 
cited. But taking the whole together, and in reference to the 
case then before the court, we think it is not opposed to the 
rule as stated in the English cases. Speaking in reference to 
the first objection, that the notice did not state who was the 
holder, the judge says, ‘‘no form of notice to an indorser has 
been prescribed by law. The whole object of it is to inform 
the party, to whom it is sent, that payment has been refused by 
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the maker ; that he is considered liable ; and that payment is 
expected of him.” 

In reference to the objection, that it did not state that pay- 
ment was demanded at the bank, when the note became due, he 
says, ‘‘it is certainly not necessary that the notice should con 
tain such a formal allegation. It is sufficient that it states the 
fact of non-payment of the note, and that the holder looks to 
the indorser for indemnity.”? He then speaks of the fact of 
presentment and demand, as matter of fact to be proved, and 
adds, ‘‘ a statement of non-payment and notice is, by necessary 
implication, an assertion of right by the holder, founded on 
his having complied with the requisitions of law against the in-- 
dorser.”” One of these requisitions is, of course, presentment 
and demand. And the learned judge concludes, upon this point, 
by adding, that ‘‘ in point of fact the general, if not universal 
practice is, not to state in the notice the mode or place of de- 
mand, but the mere naked non-payment.” 

In the case then before the court, the notice contained a full 
and precise statement of the presentment, demand, and non-pay- 
ment, by the maker. ‘The objection with which the court were 
dealing was, that the notice did not specify the time and place 
of demand. The answer made was, that such particularity was 


unnecessary, and that it is sufficient that it states the fact of non- 


payment. Applied to the facts of that case, it may be con- 
strued to mean, non-payment after due presentment. So, when 
the learned judge speaks of the practice of commercial cities, 
he speaks of notice of the mere naked non-payment, in contra- 
distinction to stating, in the notice, the mode and place of de- 
mand. ‘That such is the meaning, may be inferred from the ~ 
passage before cited, in which he speaks of the object of the — 
notice, which is to inform the indorser that payment has been 
refused by the maker. Refusal implies non-payment on de- 
mand, or under such circumstances as render a présentment and 
demand unnecessary: Indeed in many cases, simple notice of 
non-payment is notice of dishonor; as where the note is in — 
terms, or by usage or special agreement, payable at a bank, a 
notice stating the date and terms of the note, showing that it has 
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become due, and averring that it is unpaid, is eyuivalent to an 
averment that it is dishonored. 

In Smith v. Whiting, 12 Mass. 6, no question was raised as 
to the sufficiency of the notice, It was notice from a bank. It 
described the note as due and unpaid ; and by usage it was held 
to be payable at the bank. . Of course it was dishonored, by not 
being paid at the bank by the maker. 

So in State Bank v. Hurd, 12 Mass. 172, notice was left at 
a place agreed by the parties as a substitute for notice at the 
house or place of business of the maker ; and it was held sufhi- 
cient — being equivalent to a more formal demand ; and failure 
of the promisor to pay, on such notice, rendered the indorser 
liable. 

The case of Bank of Rochester v. Gould, 9 Wend. 279, is a 
case of mere misdescription. ‘The notice to the indorser stated 
expressly that the note had been protested for non-payment ; 
and the only question was, whether it was well described. It 
therefore does not affect the present question. 

The case of Bank of United States vy. Carneal, 2 Pet. 543, 
may be considered as throwing some light on the subject of in- 
quiry. It is held, that when the note is payable at a bank, and 
the bank is itself the holder of it, no demand is necessary. It is 
the duty of the maker to go to the bank within the usual hours 
of business and pay it; and if he fail to do so, the note is dis- 
honored. ‘Towards the close of the opinion, given by Mr. Jus- 
tice Story, it is stated thus: ‘A suggestion has been made a’ 
the bar, that a letter to the indorser, stating the demand and 
dishonor of the note, is not sufficient, unless the party sending it 
also informs the indorser that he is looked to for payment. But 
where such notice is sent by the holder, or by his order, it 
necessarily implies such responsibility over. The purpose may 
be reasonably inferred from the nature of the notice.” 

We have thus attempted, at the risk of being somewhat 
tedious, to ascertain what the true rule is, upon this subject, on 
account of the extreme importance of certainty and uniformity in 
the rules of law applicable to the rights and duties of holders and 
other parties to notes and bills of exchange. And we take that 
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rule to be, that as an indorser is liable only conditionally for the 
payment, in case of a dishonor of the note at its maturity by the 
maker, and notice thereof to the indorser; in order to charge 
him, notice of such dishonor must be given him, by the holder 
or his agent, or some party to the bill; that mere notice of non- 
payment, which does not express or imply notice of dishonor, is 
not such notice as will render the indorser liable. 

In order to apply: the rule, thus stated, to the present case, it 
will be necessary to look at the facts stated in the report. It 
appears that the presentment and demand on the promisor were 
made on the morning of the day on which the note fell due. 
Afterwards, at about 11 o’clock, the plaintiff caused a written 


notice to be left at the defendant’s dwellinghouse, of which the i 


following is a copy: ‘* Boston, May 4, 1838. Mr. Louis 
Dennis. Sir: TI have a note signed by C. E. Bowers and in- 
dorsed by you for seven hundred dollars, which is due this day 
and unpaid ; payment is demanded of you. C. C. GiLeErr.” 

This notice comes from an individual, not from a bank. It 
was delivered at 11, A. M. ‘There would then be no default 
and no dishonor, unless a demand had been made on the prom- 
isor. An averment, therefore, that it was unpaid, did not, by 
necessary implication or reasonable intendment, amount to an 
averment or intimation that payment had been demanded and 
refused, or that the note had been otherwise dishonored. The 
court are therefore of opinion, that the notice was not sufficient 
to render the indorser legally liable.* 


* See Ransom v. Mack, 2 Hill’s (N. Y.) Rep. 587. 
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PresipENT, Directors, &c. or THE Boston Bank vs. 
Witiram Minor, Administrator. . 


The trustee process, served on an administrator, at the suit of a creditor of one whom 
the intestate owed, attaches the whole amount which the intestate’s creditor will 
eventually be entitled to receive of the administrator. Hence, where an administra- 
tor of an insolvent estate, after the service of such process upon him, sells the intes- 
tate’s real estate for payment of his debts, under a license granted for that purpose, 
and receives the proceeds of the sale, and also collects debts due to the intestate, and 
a distribution among the intestate’s creditors is then ordered by the probate court ; 
the administrator is held as trustee of the attaching creditor, to the full amount of 
the dividend decreed to such creditor. . 


ScrRg FACIAS ona judgment recovered against the defend- 
ant, in a suit in which he was summoned as trustee of the 
Commonwealth Bank. 

The following facts were set forth in the answer filed by the 
defendant: The defendant was administrator of the estate of 
John K. Simpson, which was insolvent: The commissioners, 
“appointed to examine and allow the claims of the creditors of 
said Simpson, allowed a very large claim of the Commonwealth 
Bank, on which the dividend, upon a decree of distribution, 
made on the 14th of December 1840, was $ 11,365-30. 

On the 23d of November 1839, Emery Johnson commenced 
a suit against said bank, and attached its effects in the hands of 
the defendant. At that time, the defendant had in his hands 
about $1235, being wholly the proceeds of the, personal prop- 
erty of said Simpson ; and he afterwards received various sums 
of money for debts due to said Simpson, and further proceeds 
of his personal property, amounting to $700 or more. 

On the 22d of September 1840, the plaintiffs commenced a 
suit against said Commonwealth Bank, and attached its effects 
in the defendant’s hands. At that date, the balance of said 
Simpson’s effects, in the hands of the defendant, was about 
$12,000, after deducting the probable allowance for charges. 
This balance consisted of the two sums abovementioned, and of 
the proceeds of the real estate of said Simpson, which the de- 
fendant sold, between the Ist and the 9th of September 1840, 
under a license granted in September 1839. 


508 SUFFOLK AND NANTUCKET. 


Boston Bank v. Minot, Adinintetemeaee 


The plaintiffs, in their suit aforesaid, obtained judgment against 


said bank, at the October term, 1840, of the court of common 


pleas, for the sum of $6846°76, and execution issued thereon, 5 


ordering the sheriff to levy the same on the effects of the bank 
in the hands of the defendant. A demand was made on the de- 


fendant by the sheriff, on the 25th of November 1840, but the — 


defendant declined to pay any part of said execution, by reason 
of the pendency of said Johnson’s suit. 

Said Johnson recovered judgment in his suit apainit said 
bank, at the January term, 1841, of the court of common pleas, 
for the sum of $7980-83. - Execution issued on that judgment, 


and on the 3d of February 1841, the sheriff demanded of this 
defendant the effects of said bank, whereon to levy said execu- — 


tion; which the defendant declined to deliver. 
Blake, for the plaintiffs. 
Goodrich, for the defendant. . 
Dewey, J.* This is a writ of scire facias, in which the 


plaintiffs seek to charge the defendant as trustee of the Com-— 
monwealth Bank, in his capacity of administrator of the goods — 
and estate of John K. Simpson, deceased, under the provision © 


in the Rev. Sts. c. 109, § 62, enacting that ‘*any debt or 


legacy due from an executor or administrator, and any other — 


goods, effects, or credits, in the hands of an executor or admin- 


istrator as such, may be attached in his hands bya the process of : 


foreign attachment.”’ 


That the defendant is to be charged in this suit as trustee, to — 


some extent, is conceded; but to what extent, is submitted to 
the court upon the facts stated in his answer. 


The question presented for adjudication is one of conflicting 
claims between two attaching creditors, and the amount for 
which the defendant is to be charged depends upon the extent - 


bei 


of the lien upon the goods and estate of the Commonwealth — 


Bank in his hands, acquired by virtue of an attachment of the © 
same by the trustee process, by one Emery Johnson, on the 23d 
of November 1839, which attachment was prior to that of the 


plaintiffs. 


* Hubbard, J. did not sit in this case. 
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The plaintiffs insist that the defendant’s hability to Johnson is. 
restricted to the amount that the Commonwealth Bank would 
have been entitled to receive upon a distribution of the personal 
assets of Simpson which were in the defendant’s hands at the 
time such attachment was made ; and that, as to all the subse- 
quently acquired assets, and more especially as to all assets 
subsequently acquired by the sale of real estate of Simpson, 
under a license from the court of probate, no lien was created 
by virtue of the previous attachment by Johnson ; but that the 
same are to be applied exclusively to the benefit of the plaintiffs, 
whose subsequent attachment, made on'the 22d of September 
1840, was after all the property of Simpson, real and personal, 
had been converted into available funds. 

The argument is strongly pressed upon us by the plaintiffs’ 
counsel, that, at the date of the service of Johnson’s writ upun - 
the defendant, all liability on his part, beyond the amount of the 
assets then actually in his hands, was contingent and uncertain, 
and therefore that he was not at that time further subject to the 
trustee process. But it seems to us, that as to all the personal 
estate of Simpson, which came to the hands of his administrator 
at any time before the final settlement of his account and the 
decree for distribution of the effects, the rule of law has been 
declared in various cases, in which it has been held, that such 
administrator might be held, as such trustee, to the full extent 
of the funds that might come into his hands before the decree of 
distribution, although after service of the trustee process upon 
him. In Holbrook v. Waters, 19 Pick. 354, where an executor 
was summoned as trustee of a legatee, and in Wheeler v. Bowen, 
20 Pick. 563, where an administrator was summoned as trustee 
of an heir at law entitled to a distributive share, it was urged on 
- the part of the trustee, that no liability could attach, because the 
effects and credits in his hands, at the time of the service of the 
trustee process, were not absolute, but contingent and uncertain : 
But the court ruled otherwise, and held that the lien attaches 
before the decree of distribution, and before any liability to im- 
mediate payment of legacies or distributive shares exists. The 
rule of law, in such cases, I take to be this ; that the lien takes 
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effect from the service of the trustee process, and reaches the 
whole interest of the debtor that may eventually come into the 
hands of the administrator or executor. 

Great practical difficulties would arise from any other con- 
struction of this Statute. If the lien acquired by this process ts 
merely to the extent 9f assets in the hands of the executor or 
administrator at the date of the service of the writ, it would re- 
quire an exact adjustment of the account of his administration at 
that precise period of time ; and on each successive attachment, 
a new balance must be struck from time to time, making at these 
successive periods a distribution and adjustment among all inter 
ested in the estate— which, from the very nature of the case, — 
would be impracticable ; as the assets to be divided among those — 
interested in the estate can only be ascertained by the final settle- 
ment of the accounts of administration. i} 

Nor do we perceive any good and sufficient reason for dis- — 
tinguishing between the cases of assets in. the hands of the 
administrator, directed to be distributed among the creditors of 
the estate, where the same arise from the avails of land sold for — 
the payment of debts, and the cases where the assets to be 
divided are exclusively the avails of personal property of the 
deceased. We think a proper consideration of the nature of the — 
trustee process against an administrator, with a view of acquiring 
a lien upon him for a debt due from his intestate to the principal — 
defendant in such process, will fully sustain us in this position. 
‘I'he administrator is summoned as trustee, because he is the - 
legal representative of the intestate. ‘The person, whom he thus — 
represents, was the debtor of the principal in the trustee suit, — 
and, as such representative, the administrator is bound to pay the — 
debts due from his intestate. This duty attaches upon him, and 
is one as to which he cannot avoid a personal responsibility, un-— 
less he shows that he has fully administered all the assets, real and 
personal, of the deceased. This duty or liability is not increased 
by his instituting the proper proceedings to authorize the sale of — 
real estate, in case where the personal estate is insufficient to pay 
the debts. It may limit his liability where he shall, in the proper — 
and necessary discharge of the duties of his trust, have disposed 
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of the real estate, and applied this, as well as the personal, to 
the payment of the debts, and thus demonstrated that the estate 
was not solvent. But the effects and credits, attached in his 
hands by the“trustee process, are the debts due from his intes- 
tate. This indebtedness is the foundation of the attachment. 
The liability, as to the amount to be paid over, may be affected 
by the amount of the assets eventually in his hands ; but whatever 
those assets may be, and from whatever source they may have 
been derived, to the extent that they furnish funds to pay the 
debts of the deceased, to that extent the administrator is re- 
sponsible ; and that liability is absolute and fixed — although 
uncertain in amount — from the time the administrator shall have 
accepted his trust. 

And in this connexion it may be remarked, that it was equally 
a departure from the old doctrine, that a trustee could only be 
charged to the extent of the actual credits in his hands at the 
time of the service upon him as trustee, to charge an adminis- 
trator with the moneys in his hands at the time of the final settle 
ment, or decree of distribution, which were the avails of notes 
of hand or other choses in action that were received by him after 
the service of the trustee process. But such construction has 
seemed to be necessary to give proper effect to the statute. 

We think the present case, therefore, furnishes no exception 
to the general rule, that upon the service of a trustee process 
upon an administrator or executor, a lien attaches upon the debt, 
legacy, or distributive share, as the case may be, in the hands 
of such administrator or executor, which will entitle the plaintiff 
in such trustee process to demand and receive of the trustee 
whatever sum may be eventually due from him, as such admin- 
istrator or executor, to the principal defendant in such action. 
The effect of such attachment is, that the lien thus first acquired 
has a priority over all subsequent similar attachments, to the 
whole extent of the debt eventually to be paid by the admin- 
istrator. 

The judgment in the present case will be, that the defendant 
be allowed to retain from the amount in his hands; due from 
him as administrator of the estate of John K. Simpson, such 
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sum as will be necessary to satisfy the full amount of the judg- 
ment in favor of Emery Johnson against the Commonwealth 
Bank, and the defendant as trustee of that bank ; and that he be 
charged as trustee, in the present action, for the*balance that 
may remain in his hands after satisfying the judgment in favor 
of said Johnson. 


=< 
Icuazop Macomser vs. Henry W. Weeks & Trustees. 


An assignment under St. 1836, c. 238, is not made void by the assignor’s giving a 
preference to particular creditors immediately before the execution of the assign- 
ment, although he afterwards makes those preferred creditors his assignees. 

Property which is illegally transferred, for the purpose of giving a preference to a credi- 
tor, by a debtor who afterwards makes an assignment under St. 1836, c. 238, falls 
into the general fund assigned for the benefit of all his creditors ; and therefore the 
preferred creditor cannot be charged as trustee of the debtor, in the process of 
foreign attachment sued out by a single creditor. 


Ir appeared from the answers of John Kilton and Stephen 
Sibley, who were summoned as trustees of Weeks, the prin- 
cipal defendant, that Weeks, on the 22d of December 1837, 
assigned to them all his property, for the benefit of his creditors, 
pursuant to St. 1836, c. 238: That, at the time of the assign- 
ment, Weeks owed Kilton $400, and Sibley $ 403-65, in- 
cluding Sibley’s liabilities as indorser for Weeks: ‘That on the 
day next before the assignment was made, Weeks deliverea 
goods to Kilton, as security for said debt of $400; and that on 
the day when the assignment was made, but before the making 
thereof, Weeks delivered goods to Sibley, of the value of 
$ 151-28, as collateral security: for Sibley’s liabilities aforesaid ; 
That Kilton sold the goods, so delivered to him, for § 380-60, 
and applied the proceeds towards payment of said debt of $ 400: 
That Sibley sold part of the goods so delivered to him, and 
held the proceeds as security as aforesaid, and that the residue 
of said goods remained in his hands, for the same purpose. 

It also appeared from a deposition filed in the case, that ‘**a 
day or two before Weeks made his assignment,” he delivered 
goods to his clerk, of the value of about ¢ 100, who received 
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them in payment of what Weeks owed him, and was then in 
- formed by Weeks that he was embarrassed and about to fail. 

E. Smith, for the plaintiff. : 

G. T. Bigelow, for the trustees. 

Dewey, J. The supposed trustees admit that they have re 
ceived certain property of Weeks, the principal debtor, but in- 
sist that they have a legal right to retain it. Their answers dis- 
close, as the grounds of their claim to retain this property, that 
as to a small portion of it, they individually acquired title to 
certain distinct parts thereof, by a transfer to them individually, 
by way of security for their private debts against said Weeks, 
and as security for liabilities assumed by one of them ; and that all 
the property of said Weeks, which has come into their pos- 
session, and not thus held by them in their own right, was le- 
gally transferred to them as the assignees of said Weeks, for 
the benefit of all hjs creditors, under the provisions of St. 
1836, c. 238; and being thus conveyed to them, that it was 
discharged from all liability to attachment in their hands by the 
trustee process. , 

The plaintiff denies the validity of all these various transfers, - 
. insisting that the conveyances to the supposed trustees, for their 
individual debts and liabilities, were in fraud of the rights of other 
creditors, being made by the debtor in view of making a general 
assignment, and for the purpose of giving preference to particular 
creditors and sureties; and that the effect of making such 
preferences must be to render the general assignment invalid. 

It is not contended that any preferences are made or declared 
upon the face of the general assignment, or that this assignment 
does not, in form, correspond with the provisions of the statute. 
If invalid, it is so by reason of transfers evidenced by other 
agreements. But we have no sufficient evidence before us to 
authorize us to treat these conveyances, or transfers, as executed 
simultaneously with, and in fact constituting a part of the con- 
tract of assignment for all the creditors, as was the case of Per- 
ry v. Holden, 22 Pick. 269. The case finds no facts au- 
thorizing any such inference ; and taking it most strongly against 
the trustees, it presents only the case of a debtor who has, in 
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contemplation of making an assignment of his property under St. " 
1836, c. 238, transferred 'a portion of his property to one credi- 
tor, and thus given him a preference. 

But such preference will not impair the right of the assignees 
to hold the assigned property for the benefit of all the creditors, 
although it may deprive the insolvent debtor of the right to a 
legal discharge from his debts due to his creditors who become 
parties to the assignment. ‘This principle has been directly 
settled in several cases. In Fairbanks vy. Haynes, 23 Pick. 
323, it was held that the giving of such preference anterior to 
the making of a general assignment does not render such assign- 
ment void. In Brown v. Foster, 2 Met. 152, the same doc- — 
trine was declared by the court. Nor does it differ the case, — 
that the preference may have been made to one afterwards cre- — 
ated an assignee by the general assignment ; for such assignees 
hold only in trust for others, and the interest of those for whom 
they thus hold ought not to be affected by the anterior acts of | 
the assignees in which the cestut que trusts did not participate, 
and of which they had no knowledge. Woodward y. Marshall, 
22 Pick. 469. | 

It was however further contended for the plaintiff, that al-. 
though the general assignment might be good and effectual to pass — 
all the property of Weeks, which was not previously assigned, yet 
the supposed trustees ought to be charged for the property trans- — 
ferred to them previous to the making of the general assignment, — 
as such transfer was in violation of the insolvent Jaw of 1836. — 

We have not found it necessary to consider or decide upon — 
' the validity of the transfers made anterior to the assignment, — 
because in no event can the property transferred by those con- 
veyances be made available to the plaintiff, in this process. — 
If the property thus transferred was legally transferred to the 
individuals now claiming to hold it, then the possession of this 
property cannot charge them as trustees of Weeks. If, on the 
other hand, such transfers were illegal, being in fraud of credi- — 
tors and in violation of the provisions of the statute of 1836, then — 
no property passed by them, and the property thus attempted — 
to be conveyed falls into the general fund, assigned for the — 
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benefit of the creditors generally. Taking either view of the 
character of the anterior transfers, it is quite obvious, there- 
fore, that they furnish no ground for charging the supposed trus- 
tees, as holding any goods, effects or credits of Weeks, liable 
to the trustee process. 

Trustees discharged. 


a 


JusTiIn Jones vs. Henry H. Huacerorp. 


A mortgage of a stock in trade is not fraudulent per se, although it is therein agreed that 
the mortgagor may trade with, sell, and dispose of some of the mortgaged goods, 
provided he forthwith purchase, and place in his store, other like goods of like value, 
and apply the sales thereof to the payment of the debt which the mortgage was made 
to secure. i 

Where a mortgage of goods was made to secure payment of money lent, and for which 
no other security was given, and the mortgagee, by writing on the mortgage, as- 
signed all his interest in the instrument, and every thing therein contained, and au- 
thorized the assignee to take all legal measures for the recovery to his own use and 
enjoyment of all the assigned premises ; it was held that the debt for money lent 
was thereby assigned. Held also, that there was no implied warranty, by the mort- 
gagee, of his title to the mortgaged goods, and that he was a competent witness for 
the assignee ina suit wherein the validity of the mortgage and of the assignment 
was brought into question. 


Trover for goods claimed by the plaintiff under an assign- 
ment of a mortgage thereof made by Joseph 8. Lane to Calvin 
Stevens, on the 27th of April 1840, and which were attached 
by the defendant, a deputy sheriff, on a suit brought against 
Lane by another of his creditors. 

At the trial in the court of common pleas, before Williams, 
C. J. the plaintiff offered Stevens, the original mortgagee, as a 
witness to prove the execution of the mortgage, who, on being 
objected to by the defendant as incompetent by reason of inter- 
est, was put upon the voire dire. He thereupon stated that he 
made an assignment of his interest in the mortgage to the plain- 
tiff, for a valuable consideration, in good faith, and took there- 
for the plaintiff’s negotiable note for $250, which had, not be- 
come due. 

The execution of the assignment was then proved by the sub 
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scribing witness thereto. It was written on the back of the 
mortgage, in these words: ‘* Know all men that I, the within 
named Calvin Stevens, in consideration of $5 to me Paid by 
Justin Jones, have assigned to the said Justin and his assigns 
all my interest in the within written instrument, and every clause, 
article or thing, therein contained ; and I do hereby constitute 
the said Justin Jones my attorney, in my name, but to his own 
use, to take all legal measures which may be proper for the 
complete recovery and enjoyment of the assigned abe with 
power of substitution. May 5th 1840.” 

The judge ruled that Stevens was a competent witness for 
the plaintiff, and admitted him to testify. 

The goods mortgaged were part of Lane’s stock in trade. 
Tke mortgage purported to be made to secure payment to Ste- 
vens of $250 lent by him to Lane, (no note or other evidence 
of the loan being mentioned,) and contained the following clause: 
‘¢ And whereas it may be necessary and convenient for the said 
Lane to trade with, sell, and dispose of, some of the aforenamed 
goods and chattels, the said Stevens thereunto hereby consents, 
provided the said Lane forthwith purchase like goods, of like 
value, which shall be placed and put in said Lane’s store, there 
to be kept, and the sales thereof to. be faithfully applied to the 
payment of the aforesaid sum of $250 to the said Stevens, his 
heirs or legal representatives.” 

The articles which were meniioned in the plaintiffs writ, and 
alleged to have been converted by the defendant, were all in- 
cluded in the mortgage. 

The defendant requested the judge to instruct the jury, ‘‘ that 
said instrument of conveyance from Lane to Stevens was in 
_ Jaw fraudulent and invalid, and void as against bond fide attach- 
ing creditors.’’ But the judge, ‘‘ for the purposes of the trial, 
instructea the jury, that the said instrument was good, and valid 
in law.” 

The jury found a verdict for the plaintiff, and the defendant 
alleged exceptions to the said instruction, and to the ruling of 
the judge is to the competency of Stevens as a witness. 

Homer, for the defendant. 


Whiting, for the plaintiff. 
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Dewey, J. The plaintiff derives his title to the property in 
controversy under a mortgage from Joseph 8. Lane to Calvin 
Stevens, and an assignment from Stevens to him. ‘The first 
question arising in the case is, as to the validity of this mort- 
gage. ‘The defendant contends, that upon the face of the con- 
veyance, it is invalid and fraudulent in law. It is alleged to be 
thus invalid and fraudulent, by reason of the provision therein 
contained, authorizing the mortgagor to trade with, sell and dis- 
pose of the mortgaged property, provided he forthwith purchase 
like goods, of like value, which shall be placed in Lane’s store 
to be kept, and the sales thereof to be applied to the payment 
of the debt for the security of which the mortgage was given. 

[t is quite obvious to any one familiar with the course of our 
judicial decisions, that this court have been disposed to deal 
with cases like the present, and other cases presenting similar 
grounds of defence, as questions of fraud in fact rather than 
fraud in law. 

Cases may present themselves where the form of the convey- 
ance and the stipulations of the contracting parties are of such 
obviously illegal character and purpose, that it may be the duty 
of the court to pronounce them fraudulent in law, and wholly in- 
effectual ; but in general, whenever the terms and stipulations 
of a contract are by possibility compatible with good faith, and 
have upon the face of them the essential elements of a legal 
contract, the question of fraudulent intent and want of good faith 
in a contract for the sale of property is to be submitted to the 
jury. In all such cases, the party, who alleges the transfer to 
be fraudulent and merely colorable, may submit to the jury all 
the supposed badges of fraud, arising from the form of the con- 
veyance and the stipulations in favor of the vendor, which tend 
to raise a presumption of fraud. But they will be open to ex- 
planation, and may be shown to be consistent with honesty of 
purpose, and good faith in the parties to the contract. 

On looking at the present conveyance, although it is found to 
be somewhat unusual in its provisions, and to contain stipula- 
tions that might be very convenient to enable the vendor to ex- 
ercise all the rights of ownership in the articles conveyed, un 
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der color of apparent legal title in another, and thus presenting 
strong badges of fraud; yet it might also well be, that parties 
might enter into such a contract with no other than the honest 
purpose of securing a creditor. Suppose the stock in trade, 
proposed to be mortgaged, much to exceed in value the amount 
of the debt for which security was required: The party taking 
such security might be willing to consent to the disposition of a 
part of the goods mortgaged, being satisfied that the goods re- 
maining would probably furnish an adequate security for his 
debt. 

If therefore the question in the present case were a new one, 
it seems to us that the objections taken to this mortgage should 
rather be urged as badges of fraud, than as fraud per se; that 
the circumstances would be proper to be submitted to the jury, 
but not to be treated as conclusive evidence of fraud. But the 
question here raised seems to have been substantially decided in 
Briggs v. Parkman, 2 Met. 258. The objection was there 
taken, that the mortgage was fraudulent in law, it appearing that 
there was an oral agreement of the parties, made when the mort- 
gage was executed, that the mortgagor might sell and dispose 
of any of the mortgaged property for his own use, he stipulat- 
ng that if he made sales to a large amount, he would add to the 
mortgagee’s security, by other property. But it was held, that 
such a contract was not fraudulent per se, that it might have 
been honestly made, and might well be supported as valid* in 
law, unless, upon the whole circumstances of the case, the jury 
should find that the transaction was not bond fide. ‘That case 
was liable to all the objections taken in this, and was also liable 
to the further objection, that the agreement that the mortgagee 
might dispose of the property mortgaged was a secret one, and 
was therefore more objectionable than if recited on the face of 
the instrument. But it was held that this was not sufficient to 
defeat the mortgage. And the same rule, it seems to us, must 
be applied in the present case. 

A further exception was also taken by the defendant as to the 
admission of Calvin Stevens as a witness. He is objected to as 
interested, and his interest is supposed to arise from his having 
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been the original mortgagee, and having assigned the mortgage 
to the plaintiff. From the facts stated in the bill of exceptions, 
it appears that Stevens received, as the consideration of the 
transfer to the plaintiff, a note of hand for the sum of $ 250; 
and it is contended, that if the plaintiff fails to maintain this 
action, the judgment in this case will show that there was no 
consideration for the note, and thus Stevens may be defeated of 
his right to recover the same of the maker. 

Upon inspecting the assignment, it will be seen that the trans- 
fer of the mortgaged property was not the only consideration for 
the note given to Stevens. ‘T'here was also assigned, with the 
mortgage, the debt of Lane to Stevens ; and this might alone 
constitute a good consideration —certainly an adequate one — 
for the note which was given to Stevens. 

It is, however, further suggested, that there was, by the trans- 
fer of the mortgage, an implied warranty by Stevens of title in 
the property described in the mortgage. Without entering into 
the consideration of the question as to the extent of the implied 
warranty of title, in ordinary cases of sale of personal property, 
and whether it be restricted to cases of property in the posses- 
sion of the vendor at the time of the sale ; the court are of 
opinion that the written contract of Stevens, by which he 
assigned the mortgage to the plaintiff, clearly excludes, by its 
terms, any such implied warranty. It is a mere transfer to the 
plaintiff of his interest in the mortgage, whatever that interest 
may be. ‘The language of the assignment is, ‘‘ I have assigned 
to the said Justin all my interest in the within written instrument, 
and every clause, article, or thing therein contained.’? Such a 
contract contains no express warranty, and excludes an implied 
one, and thus leaves the assignor, Stevens, without any legal in- 
_ terest that can be affected by the result of the present case. 

Without considering particularly the other grounds also relied 
on by the plaintiff, in answer to the objection taken to the com- 
petency of Stevens, we think that, for the reasons already as- 
signed, he was a competent witness. 

Eeceptions overruled. 
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Otis Peirce vs. City or Boston. 


Taxes, being neither judgments nor contracts, are not the subject of set-off, under the 
provisions of the Rev. Sts. c. 96. 


Husparp, J. This is an action of assumpsit, brought to 
recover a sum of money due to the plaintiff for his services as a 
teacher in one of the public schools in the city. 

The right of the plaintiff to a judgment in his favor is resisted, 
on the ground that his demand, before the commencement of the 
suit, was assigned to Joel Peirce, and by him to George Odin, 
for whose benefit the action is brought ; and as against George 
Odin, and in like manner as if he were the plaintiff in the suit, 
the defendants claim to set off certain taxes assessed upon the 
said George Odin and Reuben Richards, as assignees of John 
Odin, by the proper authorities of the city ; which taxes were 
unpaid at the time when the services were rendered by the plain- 
tiff, and still remain unpaid. 

The question submitted to the court for its decision is, 
whether such set-off can legally be made. It is contended by 
the defendants, that these are mutual demands between the par- 
ties, and that, by force of the Rev. Sts. c. 96, the one demand 
may be set off against the other, and judgment be given for the 
balance. Two objections are made to such an allowance ; the 
one, that the demand of the defendants is not of the nature con- 
templated by the statute; and the other, the want of mutuality 
in the parties. 

The right to set off mutual debts has long been recognized ; 
but while the principle has been acknowledged, the application 
of it has been restrained within circumscribed limits. ‘Lhe St. 
of 1784, c. 28, § 12, provided that in actions brought to recover 
the amount of an account, or for services rendered, the defend- 
ant might file any account he had against the plaintiff, by way 
of set-off to the plaintiff’s demand. By St. 1793, c. 75, § 4, 
the remedy was extended, so that in actions brought for any 
debt upon simple contract or promise in writing not under seal, 
defendants might file in set-off any demands against plaintiffs for 
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goods delivered, meneys paid, or services done. By the Rev. 
Sts. c. 96, this right is greatly extended, and not only accounts 
and claims for services, or for goods delivered, may now be set 
off, but also demands founded on judgments and on contracts 
express or implied, and with or without seal. But notwithstand- 
ing this enlargement, the counsel for the plaintiff contends that 
taxes, assessed upon a citizen, are neither demands founded on 
a judgment, nor contracts between parties. ‘T’o which it has 
been ingeniously replied by the learned counsel for the city, that 


the assessment of taxes is a judgment, and the warrant to col- 


lect them an execution founded upon such judgment ; and if 
not technically a judgment at the common law, yet that it is sub- 
stantially a judgment, and within the intent and meaning of the 
statute. But we are of opinion, that this position cannot be 
successfully maintained ; for though the right of set-off is en- 
larged, the language of the statute is still precise and definite. 
‘¢No demand shall be set off, unless it is founded upon a judg- 
ment or upon a contract ; but the contract may be either express 
or implied, and with or without a seal.”? Rev. Sts. ¢. 96, § 2. 

Judgments are the judicial sentences of courts, rendered in 
causes within their jurisdiction, and coming legally before them, 
and are conclusive in all cases where no appeal or writ of error 
lies, and cannot be inquired into or controverted. 

Taxes are those proportional and reasonable assessments and 
duties which may, by virtue of the constitution, be imposed from 
time to time, by the General Court, upon the inhabitants of the 
Commonwealth, for the necessary defence and support of the 
government, and for the protection and preservation of the rights, 
and to promote the interests, of the people. They do not par- 
take of the nature of judgments. . The imposition and collection 
of them are ministerial acts, and are the proper subjects of in- 
quiry, as to the manner of their assessment and the mode of 
their enforcement, in the judicial forum; and for the collection 
of them, no right of action is given, (with a few special excep- 
tions, growing out of the death of parties, or their removal 
out of the collector’s precinct, or on the marriage of females,) 
nor ean they be turned into judgments. Nor are taxes contracts 
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between party and party, either express of implied; but they 
are the positive acts of the government through its various agents, 
binding upon the inhabitants, and to the making or enforcing of 
which their personal consent, individually, is not required. 
With this view of the statute, we are of opinion, that the de- 
fendants’ claim is not one which can be set off under any of its 
provisions. 

This opinion renders it unnecessary to consider whether the 
demands of the plaintiff and the city are such mutual demands as 
are the subject of set-off. 

Conformably to the agreement of the parties, an assessor will 
be appointed to ascertain the amount due from the city, unless 
the parties agree upon the same. 

G. Minot, for the plaintiff. 

J. Pickering, (City Solicitor,) for the defendants. 


Henry D. Gray vs. Jospua BENNETT. 


An insolvent debtor’s right of action, for the recovery of threefold the amount of interest 
paid by him on a usurious contract, passes by an assignment of his estate, &c. under 
St. 1838, c. 163, § 5, and his assignee may maintain a bill in equity to recover it. 


Tuts was a bill in equity, brought by the assignee, duly ap- 
pointed under St. 1838, c. 163, of John C. Cook, an insolvent 
debtor, to recover threefold the amount of usurious interest, 
alleged to have been paid by said Cook to the defendant, on 
sundry loans of money made by the defendant to said Cook. 

The answer of the defendant, not admitting the alleged usuri- 
ous contracts, averred, among other things, that the right of said 
Cook to maintain any action or bill in equity against the defend- 
ant, by reason of the facts set forth in the bill, was not, and 
could. not by law have been, assigned to and vested in the plain- 
tiff as assignee of said Cook, under St. 1838, c. 163; and that 
if otherwise, still that the bill could not be brought and main- 
tained in the plaintiff’s name. The answer, therefore, con- 
eluded with a prayer for the judgment of the court, in the same 
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manner as if the matter aforesaid had been shown by plea or © 
demurrer. . 

The case was submitted to the court on the foregoing objec- 
tions, with an agreement of the parties, that if the same should 
be sustained, then the bill should be dismissed: Otherwise, 


that the bill, with the evidence, should be committed to a master, 


to report the amount recoverable, if any thing, by the plaintiff. 

B. R. Curtis, for the plaintiff. It was the intention of St. 
1835, c. 163, that every beneficial interest of the debtor, except | 
his rights of action for torts to his person, and a claim to tempo- 
rary support, should be disposed of for the benefit of his credit- 
ors. No further exceptions are allowed in any system of 
bankrupt or insolvent laws. Smith v. Coffin, 2 H. B. 461. 
By § 5 of this statute, all property, which the debtor could have 
assigned, passes to his assignee. Remote and contingent inter- 
ests are assignable, and are held to pass to assignees of bankrupts 
and insolvent debtors. Breckenridge v. Churchill, 3 J. J. 
Marsh. 13. Schondler v. Wace, 1 Campb. 487. Higden v. 
Williamson, 3 P. W. 1382. 

The Rev. Sts. c. 35, § 3, provide that when usurious inter 
est Is paid, it may be recovered back, with enhanced damages, 
by an action of debt or bill in chancery. Neither of these pro- 
cesses is penal ; certainly not a bill in chancery — for a defend 
ant cannot be called upon to discover penal transactions. Story 
Eq. Pl. § 521. The action of debt, prescribed by the statute, 
is like the statute action for the recovery of double damages 
for injury sustained by reason of a defective road, which is 
held to be entirely remedial. Reed v. Inhabitants of Northfield, 
13 Pick. 100, 101: So is the action for not setting out 
tithes ; Lord Selsea v. Powell, 6 Taunt. 2973; and the action 
for removing property from demised premises, to prevent its 


being distrained, for arrears of rent. Stanley v. Wharton, 9. 


Price, 301. 

The claim, which is the subject of this bill, would have passed 
to Cook’s executor or administrator, and might have been sued 
by him. Moreton’s case, 1 Vent. 30. 1 Chit. Pl. (6th Amer. 
ed.) 78, 79. 
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The right given, by St. 9 Anne, to a loser of money at play, 
to recover it back from the winner, passes to the assignees of 
the loser, on his becoming bankrupt. Brandon v. Pate, 2 H. 
B. 308. Brandon v. Sands, 2 Ves. jr. 514. Carter v. Ab- 
bott, 2 Dowl. & RyL. 575. S. C. 1 Barn. & Cres. 444. 

T'his claim may be considered as a ‘‘ debt ”’ which passed to 
the plaintiff as assignee. It is made such by the statute, which 


gives an action of debt to enforce it. Cook himself might 


maintain that action, if the plaintiff cannot. But if he should 
recover, the plaintiff would be entitled to the fruits of the judg- 
ment for the benefit of creditors. 

Bartlett, for the defendant. . The 3d section of c. 35 of 
Rev. Sts. is partly remedial and partly penal ; remedial, in 
restoring to the party the excessive interest paid by him ; 
and penal, as to the additional twofold which he is authorized 
to recover. ) 

The cases in 6 Taunt. & 9 Price respected a new trial 
merely ; and the statutes there sued upon were held not to be 
of that class of penal statutes in which a new trial is refused to 
the plaintiff. | 

A right to recover.a penalty cannot be assigned ; nor a right 
of action for a tort. Gardner v. Adams, 12 Wend. 297. See 
also Eden on Bankruptey, (2d ed.) 235. The claim of the 
plaintiff could not be sued by Cook’s executor or administrator. 
1 Williams on Executors, 508-516. The statute enables only 
‘the party paying’ usurious interest to ‘‘ recover back three- 
fold.”? It is therefore the personal right of such party one 
Boardman v. Roe, 13 Mass. 105. 

The case of Brandon v. Pate, in 2 H. B. 308, was not an 


action for a penalty, but merely to recover back the amount of ° 


money lost at play. And Eyre, C. J. held ‘that there was 


nothing assignable till action brought. ‘The decision in that case — 


was on the terms of St. 5 Geo. II. c. 30. Clark v. Calvert, 
8 Taunt. 750. S. C. 3 Moore, 110. 

Husearp, J. The object of the legislature in passing the 
St. of 1838, c. 163, under which the plaintiff claims to support 
this action, was to provide for the relief of insolvent debtors, 
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and for the more equal distribution of their property among all 
their creditors ; and it contains two general principles ; the one, 
that all the property of the debtor shall be produced for the 
benefit of his creditors ; and the other, that he shall be freely 
discharged from the debts which he is unable to pay ; and to 
obtain this discharge he is to make a full disclosure and delivery 
of all his estate to the persons appointed by law for that pur- 
pose. | 

The intent of the law being so clear, that all the property of 
the debtor shall be appropriated for the use of the creditors, any 
one, who affirms that a particular thing does not pass by force 
of the statute, must bring himself within its exceptions, or show 
conclusively aliunde, hat it was the design of the makers of the 
law that the thing specified should not pass to the assignee. 

The statute requires that the judge or master in chancery 
*¢ shall, by an instrument under his hand and seal, assign and con- 
vey to the person or persons chosen or appointed assignees all 
the estate, real and personal, of the debtor, excepting such as 
may by iaw be exempted from attachment, with all his: deeds, 
books, and papers relating thereto ; which assignment shall vest 
in the assignees all the property of the debtor, both real and 
personal, which he could by any way or means have lawfully 
sold, assigned or conveyed ; and the said assignment shall also 
vest in the assignees all debts, due to the debtor, or to any 
person for his use, and all liens and securities therefor, and all 
his rights of action for any goods or estate, real or personal, and 
all his rights of redeeming any such goods or estate ; and the 
assignees shall have power to redeem all mortgages, conditional 
contracts, pledges and liens, of or upon any goods or estate of 
the debtor, or to sell the same, subject to such mortgage or 
other incumbrance. And the assignees shall have the like 
remedy to recover all the said estate, debts and effects, in their 
own names, as the debtor might have had if no such assign- 
ment had been made.” § 5. 

The exceptions to this universal surrender are those few ar- 
ticles exempted from the common process of attachment, and 
such part of his estate as has been necessarily expended for the 
support of himself and family. 
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The word ‘ debt ”’ is of large import, including not orly debts — 


of record, or judgments, and debts by specialty, but also ob- 
ligations arising under simple contract, to a very wide extent ; 
and in its popular sense includes all that is due to a man under 
any form of obligation or promise. And long ago it was held, 
as expressed by Blackstone, that ‘* whatever the laws order any 
one to pay, that becomes instantly a debt which he hath before- 
band contracted to discharge. On the same principle it is, (of 
an implied original contract to submit to the rules of the com- 
munity whereof we are members,) that a forfeiture imposed by 
the by-laws and private ordinances of a corporation upon any 
that belong to the body, immediately creates a’debt in the eye 
of the law,” for which forfeiture the remedy is by action of debt. 
The same reason is applied to all penal statutes, that is, such 
acts of the legislature whereby a forfeiture is inflicted for trans- 
gressing the provisions therein enacted. ‘* The party offending 
is here bound by the fundamental contract of society to obey 
the directions of the legislature, and pay the forfeiture incurred 
to such persons as the law requires ;”’ to the aggrieved party or 
to any informer, or to the government itself. 3 Bl. Com. 158, 
159. 

And this leads us to the consideration, whether the terms “all 
debts due to the debtor,” as used in the act, are broad enough 
to include, and were intended to embrace, such demands as 
those which the plaintiff seeks to recover in this action. 

The argument is, that injuries to the individual; arising from 
personal torts, such as assault and battery, false imprisonment, 
malicious prosecution, defamation, &c. cannot be assigned ; as 
they partake in no sense of the nature of a contract: And so 
also the reasoning is extended to forfeitures under penal statutes, 
that they are strictly personal, and like other injuries to the 
person are not the subject of assignment. 

This objection to the plaintiff’s right of action has been 
pressed upon the consideration of the court, with much force 
and acuteness ; which inakes it necessary, after a few remarks on 
the construction of statutes, to review very briefly the statutes 
against usury, existing, and which have existed, in this Cemmon- 
wealth. 
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General statutes, or the written laws of the government, are 
usually arranged under three great divisions: Declaratory, 
which are expressive of the common law: Remedial, which 
are required in consequence of the errors in human judgments, 
or are rendered necessary by the various changes which are 
constantly taking place, as the community enlarges, and its con- 
cerns increase: Penal, or acts for the prevention and punish- 
ment of offences. And in ascertaining their meaning, it soon 
grew to be an axiom'in the law, that remedial statutes should be 
construed liberally, and penal statutes strictly. . But the rule 
prescribing the line between remedial and penal statutes was not 
well defined ; and the statutes against frauds were often both 
remedial and penal: As, where the statute acted upon the of- 
fender, it was taken strictly, but where it acted upon the offence, 
by setting aside the fraudulent transaction, it was to be ex- 
pounded liberally. 1 Bl. Com. 88. 

Usury was an offence at the common law, and the usurer 
was not only punished by the censures of the church in his life- 
time, but was denied a christian burial ; and by the laws of 
Alfred the Great, and Edward the Confessor, if, after death 
even, a man was found to have been a usurer, his goods were 
forfeited to the crown, and his lands to the lord of the fee. 
The statute of 37 Henry VIII. c. 9, entitled ‘a bill against usu- 
ry,” 
all the statutes prohibiting usury, from that day to this. 


‘revised the former acts and laws, and is the foundation of 

In Massachusetts, there have been laws restraining usury, 
from the first settlement of the country, to the present time. As 
early as the year 1641, the colony settled the rate of interest 
at eight pounds in the hundred ; treating usury as an offence, but 
prescribing no statute penalties. Anc. Chart. 201. But in 
1693, 5 Wm. & Mary, an act was passed ‘‘ for the restraining 
the taking excessive usury,” and reducing the rate of interest to 
six pounds for the forbearing of one hundred pounds for a year, 
which provided that all bonds, contracts, &c. made for the pay- 
ment of any principal or money lent or covenanted to be lent 
upon or for usury, whereupon or whereby there should be re- 
served or taken above the rate of six pounds in the hundred as 
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aforesaid should be utterly void ; and all persons who should, 
upon any contract, take &c. should forfeit and lose, for every 
such offence, the full value of the goods and moneys, or other 
things so lent, exchanged, bargained, sold, or agreed for, one 
moiety to the use of the government of the province, and the 
other moiety to the informer that should prosecute, complain, or 
sue for the same. Anc. Chart. 257. And in 23 Geo. II., an 
additional act was passed, by which proof of the usury might be 
made by the oath of the debtor. Anc. Chart. 573. These 
statutes were united, and reénacted in 1783, (c. 55,) with only 
a few verbal alterations ; so that in fact the laws against usury 
remained the same in Massachusetts for a period of 133 
vears. This and the preceding acts were, without any ques- 
tion, penal statutes ; for St. 1783, ¢. 55, is classed among them 
in the ‘‘ act for the ease of the citizens concerning actions upon 
penal statutes.”’ St. 1788, c. 12. 

In March 1826 the St. of 1783, c. 55, was repealed. ‘The 
St. of 1825, c. 143, was passed, by which the contract, wherein 
usurious interest was reserved, was for the first time held valid, 
and only the excessive interest was avoided. This statute, 
however, met with so little favor from the community, that at 
the next session of the legislature, an additional act was passed, 
St. 1826, c. 27, the important provisions of which are em- 
braced in the Rev. Sts. c. 35, §$ 1, 2, 3, 4. The title in the 
revised statutes is ‘‘ general provisions respecting trade ;” and 
in that division of it relating to the interest of money, it es- 
tablishes the rate of interest at six dollars for one hundred dol- 
Jars for a year, and then declares ‘‘ that no contract or assurance 
for the payment of money, with interest at a greater rate than 
is allowed by the preceding section, shall be thereby rendered 
void ; but whenever in any action, brought on such contract or 
assurance, it shall appear, upon a special plea to that effect, 
that a greater rate of interest has been directly or indirectly re- 
served, taken or received, than is allowed by law, the defendant 
shall recover his full costs, and the plaintiff shall forfeit three- 
fold the amount of the whole interest reserved or taken, and shall 
have judgment for the balance only, which shall remain due after 
deducting said threefold amount.” 
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Instead of a forfeiture of the whole debt, and subjecting the 
party to a criminal prosecution by indictment, or to a qui tam 
action by a common informer, the offence is now merged into 4 
private offence to the individual ; and no other person can inter- 
fere ; neither can the Commonwealth. And the party’s reme- 
dy for the injury sustained is by an action of debt, or by a bill 
in chancery ; thus giving the party relief in equify, as well as at 
law, in order the better to enable him to prove his case. 

Admitting then, as the fact was, that the original statutes 
were clearly penal, the present law, while it is penal to some 
extent In its consequences, is in fact so modified, that it may 
be said to be adopted into the family of remedial statutes, and, 
though a brother of the half blood, is nevertheless entitled to its 
share of the inheritance ; or, in other words, has the like privi- 


lege of a liberal construction, with those statutes which are 


wholly remedial. 

But it is pressed by the defendant’s counsel, that the forfeiture 
of threefold the amount of the interest reserved, being in its 
nature penal, it resolves the demand into a mere claim for re- 
dress for a personal tort, which cannot be assigned. But «in an- 
swer to this, the plaintiff’s counsel has cited cases, arising upon 
statutes where penalties are imposed, in which the learned 
judges. have decided that they were in their nature remedial, 
and as such entitled to a liberal construction. Stanley v. Whar- 
ton, 9 Price, 301, was an action of debt founded upon the 
statute of 11 Geo. II. c. 19, against the defendant for assisting 
a tenant of the plaintiff in fraudulently removing property from 
demised premises to prevent the plaintiff from distraining them 
for arrears of rent; for which injury double the value of the 
goods removed is given by the statute. The verdict was for the 
defendant, and a new irial was moved for, on the ground that 
the verdict. was against the evidence ; and the ‘counsel insisted, 
as a preliminary objection, that this was a penal action, and 
therefore within the alleged rule, that a new trial should not be 
granted where a verdict has been found for the defendant, when 


- sued on a penal statute. But the court held that the statute 


was purely and entirely remedial, providing for giving double the 
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value for the aggravation of the injury done to the landlord by 
the wrongful removal and concealment of the property, and this 
also where the action was not against the tenant. 

In a case arising in this Commonwealth, Reed v. Inhabitants 
of Northfield, 13 Pick. 94, which was an action on St. 1786, 
c. 81, to recover double damages for an injury to the plaintiff, 
caused by a defect in a highway, the court in giving judgment 
say, ‘* we think the action is purely remedial and has none of the 
characteristics of a penal prosecution. All damages for the 
neglect or breach of duty operate to a certain extent, as punish- 
ment; but the distinction 1s, tat it is prosecuted for the pur- 
pose of punishment and to deter others from offending in like 
manner. Here the plaintiff sets out the liability of the town ta 
repair, and an injury to himself from a failure to perform that 
duty. The law gives him enhanced damages ; but still they are 
recoverable to his own use, and in form and substance the suit 
calls for indemnity.” | 

There are cases, however, which have been cited, that are 


more analogous to the present, and which aid us in coming to a’ 


correct conclusion in the present action. Brandon v. Pate, 
2 H. B. 308, was an action of debt by the assignees of a bank- 
rupt, on St. 9 Anne, c. 14, to recover from the winner money 
lost at play by the bankrupt before his bankruptcy, in which the 
objection was taken, that the assignees could not maintain the 
action, since there was not such a debt due to him as could be 
vested in them by the assignment, and that the right of action 
was personal. And though C. J. Eyre was of opinion that no 
duty is fixed in the loser till the action is brought, yet the court, 
notwithstanding his dissent, held that the action was maintain- 
able, that the act was remedial, and that the money thus lost 
and paid was the property of the loser, and must be consider- 
ed as a part of the bankrupt’s estate which had wrongfully pass- 
ed to the winner, and so the assignee had a right to it, and 
ought in reason to sue for it. ‘ 

Brandon vy. Sands, 2 Ves. jr. 514, was a bill in equity, in 
which the plaintiffs, as assignees of a bankrupt, prayed a dis- 
covery in support of an action at law brought on St. 9 Anne, 
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c. 14, to recover money lost at play. ‘The bill was sustained, 
and it was decided, that ‘‘ where the statute gives an action to 
the party grieved, there is an interest vested in him. ‘The lim- 
iting the time is to let in the penal action by the common inform- 
er; but while the action rests in the party injuréd, it is a vested 
interest in him, which is a common and acknowledged ground 
of aw | 

From these views, it is manifest, that the interest of Cook, 


the insolvent debtor, was a vested interest and not a mere 
personal right; and unless it can be clearly shown from the 
statute, that such an interest was not intended to be passed to 
the assignee, it becomes, by force of the assignment, vested 
in him. 

But the language of the statute is broad and comprehensive. 
It reaches all the estate and choses in action of the debtor. Or 
the one hand, it frees him from his obligations ; on the other, 
there is no clause which excepts such a claim as this, nor do we 
see any reason for such exemption. [It is very certain that if a 
creditor of the insolvent should attempt to prove a note under 
the commission, it would be the duty of the assignee to reduce 
the amount, if usurious interest had been taken on it, or was. 
reserved in it; and in this manner the creditors would be bene- 
fited by such reduction. Why should they not have the advan- 
tage of it, where the debtor has paid the usurious demand, prior 
to the insolvency, and within the time limited by the statute for 
recovering it? If the insolvent debtor alone could recover the 
threefold amount given by the statute, and he should not be 
held accountable after’its receipt, to his assignees, it would 
counteract the intention of the statute, and defeat its wise pro- 
vision that all the estate of the bankrupt shall be divided among 
his creditors. ‘The tendency also of such a limited construc- 
tion of the statute would be to produce fraud and collusion be- ~ 
‘tween the borrower and lender, or at least to make debtors more 
reckless and usurers more greedy. On the other hand, the 
knowledge, that the assignee can in his own name recover three- 
fold the amount of excessive interest paid or reserved, will op- 
erate beneficially for both the debtor and his honest creditors, 
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by restraining persons, in some measure, from the commission 
of the offence intended to be prevented by the statute. 

It is not necessary here to determine the point which has 
been started, whether an executor or administrator could main- 
tain this action : It is sufficient for this case to say, the statute 
expressly provides ‘‘ that the assignees shall have the like rem- 
edy te recover all the said estate, debts, and effects in their’own 
names, as the debtor might have had if no such assignment had 
been made.”” §15. And this clause of the statute we think, 
disposes of the objection that the action cannot be maintained in. 
the complainant’s ‘name. The same objection was raised, sub- 
stantially, in the cases of Brandon v. Pate, and Brandon v. 
Sands, before cited. In the latter case the Lord Chancellor 
said, ‘* the court of law was of opinion, and very rightly I think, 
that the action was brought properly in the name of the assign- 
ees.”? And if an action were brought by Cook himself against 
the defendant, and he should recover, he would be bound, I 
think, to pay over the money to his assignee, for the benefit of 
his creditors. 

In conformity with this opinion, the bill and answer, with the 
evidence, will be referred to a master to report the amount to 
be recovered by the plaintiff, if his proof sustains his action. 
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Tuomas P. Brown & others vs. RopeErt Vina & others. 


A. covenanted to pay B. $ 1250 for carrying, during 13 months, all the mails between 
Boston and Providence ; B. to Jeave Boston, with the Providence way mail, at 5 
o’clock, A. M: Provided, that if the time for leaving with said way mail should be 
changed to 8 o’clock, then A. should pay $ 1000, and no more, for carrying all said 
mails: Said sum of $1000, or $1250, whichever might become due, to be paid 
in equal quarterly payments. The post office department permitted B. during 14 
days of the 13 months, to leave Boston, with the said way mail, at 8 o’clock, A. M.; 
and at the end of 14 days, that permission was revoked. Held, that by the true 

* construction of the covenant, B. was eniitled to recover of A, at the rate of $ 1250 
for 13 months, during the time he left Boston at 5 o’clock, and at the rate of $ 1000 
for 13 months, during the time he left Boston, under said permission, at 8 o’clock. 


THIS was an action of covenant broken, and was submitted 
to the court on an agreed statement of facts, which sufficiently 
appear in the opinion of the court. 

B. Rand, for the plaintiffs. 

G. T. Bigelow, for the defendants. 

Husezarp, J. In this action to recover damages for the 
breach of a covenant, the following facts were agreed on be- 
tween the parties: ‘T'he defendants were sub-contractors, under 
Stockton & Stokes of Baltimore, for carrying all the United 
States mails between Boston and Providence ; and for the pur- 
pose of fulfilling their contract, they entered into a sealed agree- 
ment with the plaintiffs, bearing date October 30th 1835, to 
carry the mails mentioned in their contract with Stockton & 


Stokes ; and, among other things, to leave Boston, with the 


Providence way mail, at-5 o’clock A. M., and deliver the same 


‘in Providence at 12 o’clock, M., from the date of said agree- 


ment to the Ist of January 1837 ; for which, and for carrying 
the other mails as agreed by the plaintiffs, the defendants cove- 
nanted to pay them the sum of $1250; with this proviso, 
however —“‘if the time of the delivery of the way mail at 
Providence shall be changed to 3 o’clock, then in that case the 
said Vinal”? & others ‘‘ are to pay the said Brown” & others 
‘¢the sum of ¢ 1000, and no more.” 

The plaintiffs carried the mail, from and after the said 3Uth 
of October, agreeably to their contract, and fully performed the 
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other stipulations entered into by them with the defendants, in. 
every respect. ; 

During the existence of the contract, permission was given to 
the plaintiffs, by the post office department, to leave Boston,. 
with the Providence way mail, at 8 o’clock, A. M., instead of 
5 o’clock, to be delivered in Providence at 3 o’clock. ‘This 
permission was granted on the 10th of August 1836, and con- 
tinued in force until the 24th of said August, when it was re- 
voked, and the plaintiffs were obliged to leave, and did leave 
Boston, with the way mail for Providence, at 5 o’clock, A. M. 
during the residue of the time embraced in the contract: So 
that during the whole time, except the above 14 days, the plain- 
tiffs left Boston with that mail at 5 o’clock, A. M. 

The defendants have paid the plaintiffs in full, for carrying 
the mail under said contract, provided they are entitled to 
receive only the smaller sum of $1000, mentioned in the 
contract. 

It is contended by the defendants, that this is one entire con- 
tract, and cannot be apportioned ; and as, during a part of its 
existence, the mails did not leave Boston until 8 o’clock, A. M. 
-—and that by consent of the plaintiffs —the right to receive a 
larger sum than $1600 was waived by them; and that although 
the government revoked the aforesaid permission, at the end of 
14 days, yet as the contingency had happened, that the deliver- 
ing of the way mail at Providence was changed from 12 o’clock 
to 3, the defendants were wholly released from their obligation 
to pay the plaintiffs a larger sum than ¢ 1000. 

No cases have been cited on either side, which bear directly on 
the case at bar. But the defendants apply general reasoning, in 
relation to the construction of entire contracts, to the present case. 
It is indeed held, that an entire contract cannot be appertioned. 
So when an entire sum is to be paid for an entire work, the en- 
tire performance of the work is, in general, a condition prece- 
dent, and must be proved before the defendant can be called on 
for payment. Cutter v. Powell, 6 T. R. 326. Countess of 
Plymouth v. Throgmorton, 1 Salk. 65. Hulle v. Heighiman, 
2 East, 145. Stark v. Parker, 2 Pick. 267; and numerous 
other cases. 
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But in looking into the contract between these parties, though 
the case which actually occurred does not seem to have been 


- anticipated by them, yet we think sufficient appears from the 


instrument, to show that the parties did not contemplate an en- 
tire contract. ‘The language of the instrument is — ‘and the 
said Vinal ”’ & others, ‘‘ in consideration of one dollar‘paid, and 
also of the covenants above written, do covenant and agree to 
pay $1250 for the services of the said Brown” & others ; 
*¢ provided, however, if the time for the delivery of the way 


*mail at Providence shall be changed to 3 o’clock, P. M., then 


in that case, the said Vinal” & others ‘‘ are to pay the sum of 
$1000, and no more, for the services above stated.”” At the 
close of the instrument, there is this clause: ‘* And it is also 


* understood and agreed, that the above sum of $1000, or $ 1250, 


whichever may become due by this indenture, shall be paid in 
equal quarlerly payments.’? We think the true construction 
of this is, that during the time the mail shall be delivered at 
10 o’clock at Providence, the payment shall be, from time to 


time, at the rate of $1250 for the whole time; and that if, at 


any time during the existence of the contract, a change shall be 
made, during the time of such change, when the mail shall be 
delivered at 3 o’clock,.the compensation shall be at the rate of 
$ 1000 for the whole time. In giving this meaning to the con- 
tract, we do not force its language. On the other hand, without 
violating any of the established rules for the construction. of ine 


struments, we give effect to the contract in its spirit, and con- 


form to the intention of the parties, so far as that intention can 
be gathered from an imperfect expression of it. 

' According to the stipulation of the parties, the defendants are 
to be defaulted, and judgment entered pursuant to their agree- 
ment.. : 
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Tuomas Ricwarpson vs. PrestpeENT, Directors, &c. or 
THE WaAsHINGTON BANK. 
Same vs. Same. 


A. had several loans from a bank, at different times, on notes indorsed by B. for his 
accommodation, and at the times when two of those loans were obtained, he lodged 
collateral security, which he agreed might be applied to the payment of any sum that 
he had obtained or might obtain on loan or discount from the bank : ~The bank made 
collections on the collateral security, and applied them in part payment of the notes 


. . * . 
that were discounted when such security was lodged, and then recovered judgments for 


the balance of those notes, in suits against B., the indorser, and satisfied those judg- 
ments by levying executions on B.’s lands: C. also recovered a judgment against 
B., and sold, on execution, B.’s right to redeem the land levied on by the bank, and 
then transferred the right, thus acquired, to D.: After the judgments recovered by 
the bank against B. were satisfied by said levies, the bank collected other sums on 


the collateral security, and applied them towards payment of other notes indorsed by | 


B. and discounted for A.: D. thereupon demanded that said sums should be applied 
towards the discharge of the judgments of the bank against B., and brought a bill in 
equity against the bank, to redeem the lands on paying only the balance which weuld 
be due on the judgments after deducting those sums. Held, that the bill could not be 
sustained. 


Two bills in equity to redeem two parcels of land in Boston. 
The only material facts, as they were set forth in the ee the 
answers, and an agreed statement, were these: 

In February 1839, the defendants recovered two judgments, 
in this court, against John French, and levied executions, in 
satisfaction thereof, on the parcels of land which the plaintiff, by 
his bills, sought to redeem. William P. Brown also recovered 
a judgment against said French, and after the levies of the de 
fendants’ said executions, levied the execution, which issued on 
his said judgment, upou French’s right to redeem the lands levied 
upon, as aforesaid, by the defendants, and received from the 
officer a deed of French’s said right, pursuant to the Rev. Sts. 
c. 73, § 48. The right, which Brown thus acquired to the lands 
in question, he duly transferred to the plaintiff, who filed these 
bills within one year after Brown’s said levy. 

The aforesaid judgments, recovered by the defendants against 
French, were founded on two promissory notes made by John 


Thompson, payable to French, or his order, indorsed by French, 
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and discounted by the defendants for Thompson. One of these 
notes was for $12,000, dated June 7th 1836; the other for 
$3000, dated October 21st 1836. Whén the defendants made 
loans to ‘Thompson by discounting these notes, he lodged other 
promissory notes as collateral security for payment of the same : 
And when the note for ¢ 3000 was discounted for him, he exe- 
cuted the following agreement: ‘‘ Be it known, that I the sub- 
scriber for and in consideration of three thousand dollars, this 
day loaned, on my obligation indorsed by John French, by the 


“Washington Bank, have sold, and do hereby sell, assign, and 


transfer unto the President, Directors and Company of said 
bank, a note signed by G. W. Lewis favor H. & W. Lincoln, 
Oct. 18th 1836, 4 months, for $2500, and Eli Robbins’s note 


“favor J. Tremlette, Sept. 22d 1836, in ninety days, for 


$ 793°75, with full power to retain the same, as collateral secu- 
rity, on the following conditions, viz: That for the, punctual 
payment of this or any other sum which I have obtained, or may 
hereafter obtain, on loan or discount from said bank, these notes 
are hereby pledged and made liable ; and the directors of said 
bank are hereby authorized, aftér said loan or loans have become 
due and payable, and shall remain unpaid, to sell the said notes 
or any part thereof, either at public or private sale, and after de- 
ducting the amount due the bank, to place the balance, if any, 
to my credit on their books, subject to my order. Provided, 
that after the full payment of said loan or loans, the said Presi- 
dent, Directors and Company shall, on demand, retransfer to 
me the said notes, if not sold for the causes aforesaid. Boston, 
Oct. 21st 1836. Joun Tnompson.” 

An agreement, containing the same terms as to the collateral 
security, was also executed by pasate when the $12,000 
note was discounted for him. 

On the 23d of May 1838, Thompson entered into a sealed 
agreement with the defendants, in which — after stating that he 
was indebted to them in large sums on his promissory notes, 
upon some of which John French was indorser, surety, or guar- 
antor, and that he had transferred, as security for payment of 
those notes, certain other notes, drafts and securities —he 
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authorized the defendants to hold all those notes, drafts and 
securities, as collateral security for all the notes which he owed 
to the defendants, and ‘upon which said French was in any way 
liable, and to collect and apply the proceeds of such collateral 
securities to the payment of the notes on which French was lia- 
ble as aforesaid. It was also a part of this agreement, that the 
defendants should not be under any obligation to delay or omit 


to collect of Thompson or of French the notes due from them ; » 


and that, as soon as those notes should in any way be paid or 
satisfied, the residue of said collateral security, and the proceeds 
thereof, should belong to said French, and should be delivered 
to him by the defendants, to repay him what he might pay to the 


defendants as indorser, &c. of ‘Thompson, and to indemnify him 


against other liabilities incurred by him for Thompson. 

Before the defendants took judgment on the $12,000 note 
abovementioned, they had collected $5326°97, on the notes 
lodged with them by Thompson as collateral security when that 
note was discounted, and deducted that amount on making up 
judgment. ‘They had also collected on the collateral security 
that was lodged when the $3000 note was discounted, the sum 


of $793°75, (the amount of E. Robbins’s note,) which was. 


deducted from that note on making up the judgment in the suit 
thereon. French defended the suit on the $12,000 note, on 
the ground that the defendants had received payment thereof, in 
full, from Thompson, by way of the collateral security or other- 
wise ; but this defence failed. 

After the defendants had taken judgment in van suits, they 
received, on said collateral security, $613°24, which they ap- 
plied towards payment of another note for $4000, signed by 
Thompson and French jointly, and discounted by the defendants 
for Thompson, in 1833.; and also $ 2536-03, (on G. W. 
Lewis’s note,) which they applied towards payment of other 
demands which they held against Thompson for money lent to 
him on notes indorsed by French. 

The plaintiff denied the defendants’ right thus to apply the 
money received after said judgments were made up, and insisted 
that it should have been applied to the discharge of those judg- 
ments pro tanto. 


‘ 
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The cases of Wushington Bank v. Lewis & Lincoln, 22 
Pick. 24, were made part of the defendants’ answers to the 
bills. | 

B. Rand & Dexter, for the plaintiff. 

Cooke, for the defendants. 

Witpe, J.* ‘These suits depend on the same principles, 
and have been argued together. Both are founded on the Rev. 
Sts. c. 73, § 24, and were brought for the purpose of redeeming 
several parcels of land taken and set off to the defendants on 
execution, as the property of one John French. The judg- 
ments, on which the executions issued, were recovered on notes 
of hand given by one John ‘Thompson, and indorsed by the said 
French. After the levy of said executions, the right in equity 
of French to redeem said lands was taken in execution and sold 
at public auction to one Brown, and by him, before this suit was 
commenced, was duly assigned to the plainuff. It appears that 
at the time this note was taken by the defendants, on a loan 
made to ‘Thompson, certain other promissory notes were pledged 
to the defendants, by said ‘Thompson, as collateral security for 
the payment of said notes indorsed by said French, and other 
notes due from said Thompson to the defendants. It is also 
agreed that after the defendants recovered judgment against 
French, they collected. a further sum on one of said collateral 
securities, which they have applied towards payment of certain 
notes of ‘Thompson, indorsed by French, due to them, but in no 
part towards the payment of said judgment against French. 
And the plaintiff insists that the defendants were bound by the 
principles of equity to apply the money collected towards pay- 
ment of the said judgment. Whether they were thus obligated, 
is the general question submitted to the determination of the 
court. 

The plaintiff’s claim is founded on the equitable rights of 
French, who, having been compelled to pay the debt of 'Thomp- 
son, was entitled, as is contended, to the notes pledged by him 
to the defendants to secure the payment of that debt. 


* The chief justice did not sil in these cases. 
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That'a surety, who has been compelled to pay the debt of the 
principal, is entitled for his indemnity to the property pledged, or 
the collateral security therefor given, by the principal to the cred- 
itor, is a well established and familiar rule of equity. This rule 
is not founded on any contract or stipulation to that effect be- 
tween the parties, but on natural justice and equity. A surety, 
therefore, cannot maintain his right to be substituted in the place 
of the creditor, unless, from the circumstances of his case, his 
claim be founded on substantial justice. 

In the present case, it appears by an agreement with the des 
fendants, under the signature of Thompson, that the notes 
pledged were transferred to the bank as collateral security for 
the punctual payment of the note on which judgment was ren- 
dered against French, or any other sum which Thompson had 
obtained, or might thereafter obtain, on loan or discount from 
said bank. And the directors of the bank were authorized to 
sell the securities pledged, and to apply the proceeds to the pay- 
ment of said loans, after they should become payable and remain 
unpaid. It has been argued, that the construction of this agree- 
ment, or conditional transfer, is not clear and obvious. But, as 
it seems to us, the intention of the parties is manifest. The notes 
pledged were given as collateral security for all loans which had 
been, or might thereafter be obtained. ‘This is the express lan- 
guage and the obvious meaning of the transfer, and no other 
construction can be given to it. * 

It was, however, further argued, that if the notes were pledged 
to secure all loans, yet the defendants were bound first to apply 
the money collected therefrom to the payment of the loan ob- 
tained at the time the security was given. But the language of 
the contract cannot be construed so as to give any priority or 
preference to any particular loan or debt. It does not appear 
that it was the intention of the parties to give any priority or 
preference to any particular loan ; nor do we perceive any mo- 
tive that they can be presumed to have had for so doing. Nor 
is there any rule of law or equity by which the defendants were 
bound: to appropriate the moneys collected on the collateral 
security to the payment of one loan rather than another, 
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The general rule is, that when there are several debts, the 
debtor may direct to which debt any payment shall be ap- 
plied ; and if he fails to give any direction, then the election 
devolves on the creditor. In the present case, no such direc- 
tion was given by ‘Thompson, nor indeed by French. He, 
however, had no right to give any direction. We thirk there- 
fore that the defendants had an undoubted right to apply the 
moneys, collected on the collateral securities, in the manner 
they have done ; and that neither the principal nor the surety 
has any right now to alter the appropriations made by the de- 
fendants in pursuance of their rights under the contract.. The 
surety has no right by way of substitution ; for if the principal 
has now no right to direct the appropriation of the moneys col- 
lected by the defendants, a fortiori the surety has not ; for he 
certainly cannot impair their rights under the contract with the 
principal, made bond fide, at the time of the loan in question. 
If the defendants had afterwards colluded with the principal and 
had given up the security, then indeed the surety would have 
been discharged, or would have been entitled to the benefit of 
the security thus fraudulently given up.. But this is not pre- 
tended. ‘To entitle a surety to be substituted in the place of 
the creditor, he must pay the whole of the debt he is bound to 
pay ; a payment of part is not sufficient. So the rule is laid 
down by Lord Eldon. . Ex parte Rushforth, 10 Ves. 420. 
The principle of substitution gives to the party substituted the 
rights of an assignee. ‘The surety therefore cannot compel the 
creditor to assign the security, unless he first pays all he is 
bound to pay. If he does not, the creditor still has a right to 
retain the pledge for his own security and benefit. 

This rule of equity applies to the present case. French is 
still responsible on other notes, for the security of which the 
pledge was given. And it makes no difference in equity, 
whether he is responsible on one or several notes. ‘The de- 
fendants have a right to hold the collateral security until all the 
notes are paid, for the payment of which French is responsible ; 
and to him it is immaterial on which of the notes the money re- 
ceived by the defendants was indorsed: or rather, it was im- 


542 SUFFOLK AND NANTUCKET. 


Richardson ». Washington Bank. 


material before the sale of the equity to Brown. But since that 
sale, and since his right of redemption has been barred by lapse 
of time, he became interested. His interest, however, was and 
still is opposed to the plaintiff’s claim. 

But supposing French had a right of substitution, and was 
entitled to stand in the place of the creditors, and to direct the 
appropriation of the collateral security ; we should then be 
brought to the consideration of the second ground of equity on 
which the defendants’ counsel relies. ‘The question is, what 
equity does the case skow in favor of the plaintiff. He has 
none certainly in his own right, for he purchased with a full 
knowledge of all the facts. His only claim is through the me- 
dium of Brown and French. That he has all the rights which 
Brown had, in relation to the premises, is true ; but what were 
Brown’s rights ? He was not a surety, and has paid nothing 
for Thompson, the principal debtor. If he had any claim, 
therefore, on the defendants, he must have derived it through 
the medium of French, by the purchase of his equity of re- 
demption. But that clearly gave him no right to claim any 
benefit of the security in which French and the defendants only 
were interested. At the time Brown purchased the equity, the 
defendants had received the money in dispute, and had indorsed 
it on a note for the payment of which French was responsible ; 
and French alone could question that appropriation. If this 
claim had been’ disclosed at the time of the sale, and the pur- 
chaser had relied on it, he would undoubtedly have been en- 
titled to the right of French, if any he had ; but it does not ap- 
pear that any such disclosure had been made. It is therefore 
to be presumed as a fact, that none such was made, and that 
the right purchased by Brown was the right to redeem the estate 
by paying the amount of the execution and interest. Upon 
what ground of equity then can the plaintiff, in his own right, or 
in the right of French, claim any interest in the collateral se- 
curity in question ? The claim is not only without equity, but is 
against equity ; and if it could be enforced, it would overate 
most unjustly, either against the defendants, or against French. 
For if thé plaintiff’s claim should be allowed, French, if he is 
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solvent, would have to pay the note in full, on which the amount 
is now indorsed ; and if unable to pay, the loss must fall on the 
defendants. And besides; French’s right of redemption is 
barred, so that he has no remedy whereby he can be in- 
demnified. 

The plaintiff’s claim is very much like that set up in the case 
of Green v. Kemp, 13 Mass. 515. The tenant in that case 
had purchased the mortgagor’s right in equity to redeem a mort- 
gage, and in an action by the mortgagee to recover possession, 
he claimed the right to impeach and defeat the title of the mort- 
gagee, on the ground that the mortgage was made on a usurious 
consideration ; and it was argued by the counsel for the ten- 
ant, that it might be that he purchased the premises on the 
ground that the mortgage was void, and that the consideration 
paid might have been enhanced by his knowledge of, and re- 
liance upon, that fact. But the court held clearly that he had 
no right to question the validity of the mortgage, as he had pur- 
chased no right but the right to redeem it, and that he had not 
acquired the mortgagor’s right to avoid the mortgage on the 
ground of usury. It was truly said, ‘‘that the principle con- 
tended for by the tenant’s counsel would serve to encourage 
fraud and injustice, rather than to restrain the taking of exces- 
sive usury.”? The injustice of the present claim is equally ap- 
parent. The plaintiff seeks to appropriate to his own use and 
benefit the proceeds of the collateral security, which the defend- 
ants have appropriated according to their contract with their 
principal debtor, and in which appropriation the surety has acqui- 
esced, and whose interest it is to confirm it, if any confirmation 
were necessary. Under these circumstances, it seems very 
clear that in whatever aspect the case may be viewed, no ground 
of equity appears on which these bills can be sustained. 

Bills dismissed. 
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Lewis FisHer vs. RicHAarD Drwerson & another. 


A covenant by tenants in common, that a certain parcel of their land shall be occupied 
in common, as a yard, by them and their heirs and assigns for ever, is no bar to a pe= 
tition fer partition of that parcel. In such case, neither party can mamtain a plea of 
sole seizin ; and the right of occupation will remain, after partition, as it existed 
before. 

A tenant in common, who has not been actually ousted, can maintain a petition for 
partition, although he may, for the sake of a remedy, have elected to consider himself 
disseized, and brought a writ of entry against his cotenant, counting on a disseizin 


by him. 


T'uIs was a petition for partition of a parcel of land in*Bos- 
on, of one undivided moiety of which the petitioner alleged 
that he was seized in fee simple and in possession, : 

The parties agreed that the petition should be granted or dis- 
missed, according to the opinion of the court on the following 
facts: The parcel in question is part of a tract of land which 
descended in five equal parts to David W. Jones, Jonathan 
Jones, Martha Jones, Hepzibah Jones, and Nancy Jones. 

On the 2Ist of March 1809, said Jonathan Jones, by quit- 
claim deed, conveyed all his right in said descended estate to 
said Hepzibah Jones. On the 26th of April 1809, said Nancy 
Jones cbtained by-quitclaim deed all the interest in said de- 
scended estate which belonged to said David W. Jones and 
Martha Jones, and on the same day, by her deed of quitclaim, 
conveyed to said Hepzibah her interest in two parcels of said 
descended estate, not including the parcel of which partition is 
now sought. In that deed, said last mentioned parcel was re- 
ferred to [in the terms hereinafter stated in the opinion of the 
court] as owned in common by said Nancy and Hepzibah. _ 

On the 29th of April 1811, said Nancy Jones conveyed all 
her interest in said descended estate, by deed of quitclaim, to 
said Hepzibah Jones ; and on the 15th of April 1830, said 
Hepzibah conveyed all her interest in the same estate to Dew- 
erson, one of the respondents. Said Hepzibah afterwards mar- 
ried said Dewerson, and has since died. After her death, 
Dewerson conveyed the parcel, of which partition is now 


: 
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sought, to David W. Jones, the other respondent, reserving tc 
himself a life estate therein. 

On the 20th of July 1810, Fisher, the petitioner, attached 
all said Nancy Jones’s right in said descended estate, including 
the parcel described in his petition, on a writ returnable and re- 
turned to the court of common pleas in the county of Norfolk, 
in September 1810; obtained judgment against said Nancy at 
the following April term of said court ; took out execution 
thereon, April 29th 1811; and satisfied the same by a levy, on 
the 25th of May following, upon an undivided moiety of the 
land and estate described in his said petition. 

In ‘1817, the petitioner sued out, and entered in the Boston 
court of common pleas, a writ of entry against said Hepzibah, 
wherein he demanded possession of the aforesaid undivided 
moiety of the estate described in his petition, and said Hepzi- 
bah pleaded thereto that she was not tenant of said moiety. 
To this plea the petitioner replied that she was tenant thereof. 
At August term 1818 of said court, said Hepzibah was default- 
ed in said suit, judgment was rendered against her, and a writ 
of habere facias was issued, and was executed by a proper of- 
ficer, who delivered to the petitioner peaceable possession of 
said undivided moiety. 

On the 3d of January 1838, the petitioner went upon the land 
in question and there told the respondent Dewerson, that he 
owned it, or a part of it, and that he came to take possession ; 
and he there declared, in presence of two witnesses, that he did 
take possession. Dewerson replied, ‘‘ it is my estate, and no 
one else has a right to it.”” The petitioner thereupon said he 
would take such a course as would establish his rights. 

Said Fisher, the petitioner, on the 1st of May 1838, sued out 
a writ of entry, returnable at the court of common pleas next 
following, wherein he demanded of said Dewerson possession 
of said undivided moiety, and averred that Dewerson had dis- 
seized him thereof. Issue was joined on this plea, and upon a 
trial a verdict was returned that said Dewerson had not disseized 
said Fisher. From the judgment on said verdict, said Fisher 
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appealed to the supreme judicial court, duly entered his appeal, 
and thereupon immediately became nonsuit. 

Peabody, for the petitioner. 

S. D. Parker, for the respondents. 

Wipe, J. The only question of title of any doubt arises 
from a deed of conveyance from Nancy Jones to her sister 
Hepzibah Jones, from whom the parties respectively derive 
their titles. Unless Hepzibah took some estate in the premises, 
by virtue of this conveyance, or unless it operates by way of 


estoppel to the petitioner’s claim for partition, it is very clear 


that the respondent cannot maintain the defence. It appears by 
the deeds, and the statement of the case, that Nancy Jonés had 
a valid title to three fifths of the premises, and that her right there- 
in was attached by the petitioner, and afterwards execution was 
extended on an undivided moiety, within 30 days after judgment, 
according to law. Some objection was made to the form of 
the execution, which, however, appears to be unfounded. If the 
debtor’s right in a part of the premises had been taken, and set 
out by metes. and bounds, the levy might have been avoided by 
the other tenants. The principal question therefore is, whether 
the petitioner is estopped, by the deed of the said Nancy, to 
set up his present claim. By that deed she conveyed to her 
sister Hepzibah two parcels of land adjoining the premises now 
in dispute, and in the granting and descriptive part of the deed 
is the following clause: ‘*‘ Easterly on land owned, and to be 
occupied in common as a yard, by the said Hepzibah, and me 
the said Nancy, our heirs and assigns for ever.” 

Whether this clause will amount to a covenant that the prem- 
ises should be occupied in common as a yard, or will estop the 
parties to set up a claim inconsistent with such an occupation, 
is a question which is not material in the present suit. For if 
the parties would be thus estopped, still their respective rights 


and interest in the soil would remain unchanged. Neither party 


can maintain a plea of sole seizin. Partition therefore must be 
awarded, unless it can be shown that partition would be incon- 
sistent with the common occupation of the premises as a yard— 
supposing the parties to be entitled, by covenant or estoppel, to 


= 
. 
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the privilege of such an occupation. And we think no such in- 
consistency exists. Neither party can be prejudiced in this re- 


‘ spect by the partition. If the respondent has: any such right, it 


will not be impaired by the partition. The right of occupation 
will remain, but it will only, be a right of occupation, or an 
easement, which cannot be set up in defence to a suit for parti- 
tion, or in any real action. It is very true that if the respond- 
ent has a right of occupation in common, it will render the par- 
tition less beneficial to the petitioner; but it cannot prejudice 
the respondent. ‘The petitioner may have a cellar in the prem- 
ises without disturbing the common occupation ; and if he can 
make no beneficial use of his property, he has a right to main- 
tain his suit in order to establish his title, which, it seems, ha3 
been questioned ; for although the petitioner recovered judg- 
ment against Hepzibah Jones, yet after her marriage with the 
respondent, he denied the petitioner’s title: And an action 
being brought by him against the respondent, the plaintiff, for 
some cause which does not now appear, became nonsuit: So 
that it becomes necessary for him to assert his title to the: prem- 
ises ; and if judgment should be rendered for the respondent, 
on his plea that the petitioner is not seized in common, as al- 
leged in the petition, it would bar his possessory right. It is 
not therefore material, whether the partition will be beneficial or 
not to the petitioner, should the respondent make good his right 
to the occupation of the yard in common with the petitioner. 
The: question, now to be determined, is a question of title, and 
that is made out clearly as alleged in the petition. 

It has been argued that the petitioner has been disseized, and 
that this is ‘a good bar to the present suit. But there is no evi- 
dence of an actual ouster. In 1838, a dispute arose between 
tlie parties about their respective titles, and the petitioner com- 
menced an action against the respondent, by which he elected to 
consider himself disseized for the sake of his remedy ; but this 
does not bind him in the present suit. And as there is no proof 
of an actual ouster, it seems very clear that the petitioner is en- 
titled to judgment. 

Fartitio fiat. 
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Revet Howarp vs. Mercy G. Howarp. 


A house, which was under mortgage, was conveyed by deed of warranty to A. in trust 
for a married woman, with the consent of her husband, and was paid for with money 
which was hers before marriage. The husband and wife entered into possession. 
The wife afterwards obtained a divorce from bed and board, and A. thereupon con- 
veyed the house to her. Before the divorce, the husband took an assignment of the 
mortgage on the house, and made an entry for foreclosure, in the manner prescribed’ 
by the Rev. Sts. c. 107, and then transferred the mortgage to B. Held, in an action 
by B. against the wife for forcible detainer, that the assignment of the mortgage to 
the husband was not fraudulent as to the wife or the mortgagor ; and that B. had the 
legal title against the wife, and was entitled to judgment for possession. 

Parol evidence that an assignment of a mortgage was intended to be a discharge, is in- 
adinissible, except for the purpose of proving fraud. 


Tus suit was brought on the Rev. Sts. ce. 104, § 4, to ob- 
tain possession of a dwellinghouse &c. situated in Orange Place, 
in Boston. 

The trial was before the chief justice, who made the following 
report of the evidence : 

William Trumbull owned the estate, on the 16th of August 
1832, and on that day mortgaged it to Henry Hatch, to secure 
the payment of $1650, in one, two, three, and four years, with 
interest. Hatch assigned the mortgage to Charles Hood, on 
the 23d of May 1833; ‘Trumbull, the mortgagor, remaining in - 
possession. In August 1835, Trumbull advertised the estate 
for sale at auction, and among the persons who attended at the 
time and place of sale, was Boyd Howard ; but the estate was 
not then sold. 

Said Boyd Howard was the son of the plaintiff, and, at that 
time, the husband of the defendant. She obtamed a divorce 
a mensa for his cruelty, by a decree passed on the 28th of May 
1838 ; her libel having been filed, and service thereof made, on 
the 28th of April preceding. | 

Trumbull having failed to sell the estate at auction, Boyd 
Howard, and his wife, the present defendant, examined it, and 
both represented to him that she had separate property of her 
own, and that they were desirous of investing it in real estate for 
ner use, the said Boyd being then embarrased ; and Trumbull 
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offered the estate to them for $2075, which they agreed to give. 
He was to give a deed with warranty, and take upon himself the 
payment of the outstanding mortgage then held by Hood. The 
deed was to be given to Isaac Whitman, brother of the defend- 
ant. ‘lhe defendant gave this reason for not having the deed 
made to herself or to her husband, viz. that her husband was 
embarrassed, and if the estate was in his name or hers, it would 
be attached by his creditors. ‘Trumbull carried the deed to the 
house where Boyd Howard and his wife then lived, and she 
took out of a bureau $1650 in bank notes, and gave them to 
Trumbull. She stated that she had not the other $425, but that 
she could raise it from: notes which she exhibited. It was ther 
agreed both by her and her husband, that she should give 'Trum- 
bull her note for $425, which he consented to take. She there- 
upon signed such a note, which her husband attested, and 
delivered it to ‘l'rumbull, payable to him or his order, dated 
September 7th 1835, and he thereupon executed a deed of 
said estate to said Isaac Whitman, pursuant to the aforesaid 
agreement. He then went, in company with said Boyd Howard, 
and paid, from the money received as aforesaid, about $1200 
to Hood, assignee of the mortgage, leaving due thereon about 
$400. Boyd Howard and his wife thereupon entered upon the 
estate, and occupied it till about the time of her libel for a 
‘divorce, in April 1838. 

The sum of $1650, paid as above, was raised from notes 
which were held by the defendant at the time of her marriage, 
in April 1835, and. which remained uncollected till after the 
above arrangement was made for the purchase of said house. 
Her husband took the notes to Barnstable, when they were due, 
and there received the money. Immediately after his return to 
Boston, an officer called at the house to make an attachment, 
and he gave up the money to his wife, to prevent its being 
attached ; and it was retained by her, or by a female in the 
house, to whom she intrusted it, until it was paid to Trumbull, 
as above stated. 

On the 27th of June 1837, said Hood assigned the aforesaid 
mortgage to said Boyd Howard, under these circumstances: A 
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legacy was at that time due to the defendant, under the will of 
her mother. Boyd Howard applied to the executor of, the will 
for payment of the balance of this legacy; and the executor, 
through an agent, paid him $400 in Boston, on the 26th of June 
1837 ; having paid him, on the 19th of April preceding, $305 
as part of said legacy, to be applied to the discharge of a trustee 
suit then pending against said Boyd Howard as principal, and 
said executor as trustee, for the recovery of a debt due from 
said Boyd to one Partridge. On said 26th of June, or on the 
next day, said Boyd paid said $400 to said Hood, assignee of 
the mortgage, and took an assignment, as hereafter stated. 

Said Hood testified, (to avail only so far as the evidence is 
competent,) that when he received the last payment and made a 
discharge, he supposed he was receiving it of ‘l'rumbull, having 
known nobody else: ‘That he did not know by whom it was 
paid: ‘That he did not indorse the note secured by the mort- 
gage, nor assign it to any body: ‘That the note was originally 
made payable to the order of Trumbull, and was indorsed by 
him in blank: That he gave up the note in the same manner 
that he should give up any paid note. 

On cross examination, he said—in reply to a question whether 
It was his intention to make an assignment of the mortgage — 
that it was not his intention to make an assignment. On looking. 
at the assignment, he said it was his signature, and that it was ° 
done when the note was paid; that the note was then handed 
over; that Justin Field came to him with a man whom he 
(Hood) did not know, and he (Hood) asked Field to write a ~ 
discharge, and supposed he did: ‘That he should know the 
difference between discharging and assigning a mortgage ; but he 
was then very busy: ‘That he did not know, while he was tes- 
tifying, that he knew Boyd Howard ; that he knew Trumbull, 
and should have known if it had been he who paid the money : 
That he had an impression that Trumbull paid the prior notes 
secured by the mortgage ; but he (Hood) was cashier of a bank, 
and the notes were at the bank, where many notes were paid 
every day: ‘That if it had been intended to keep the mortgage 
alive, he thought he should have remembered it: That he exe- 
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cuted the discharge without reading it; knowing Field, and 
having confidence in him that it would be done right: That he 
was confident it was not explained nor read to him. 

Justin Field testified, in regard to the same transaction, that 
he wrote the assignment of the mortgage from’ Hood to Boyd 


Howard, saw it executed, and witnessed it: ‘l'hat he went with 
Howard for the purpose of taking an assignment, and that it was 


so written by his (Field’s) direction. That he told Hood he 
had come to get an assignment, if he was willing to assign : 
That he believed Hood said he did not care, if he got his 
money: ‘hat he wrote the assignment in the bank, that Hood 
signed it, and he (Field) witnessed it and took Hood’s acknowl+ 
edgment: hat he told Hood it would be well to have two 
witnesses, and Hood called a clerk, who signed his name as a 
witness. ‘That he (Field) advised this course of proceeding ; 
that he had commenced a suit for Howard against Isaac Whit- 
man for money paid for the house in question, and had told 
Howard that if he could get an assignment of the mortgage, it 
might perhaps protect his title against Whitman. Howard had 
informed him (Field) that he purchased the estate. 

On cross examination, he said he had no recollection of any 
thing further that occurred when the assignment was. executed : 
That he made no explanation of the difference between an.as- 
signment and a discharge: ‘That he did not introduce Howard 
to Hood, as he supposed Hood knew him: ‘That he believed 
Howard paid the money to Hood: That he (Field) told Hood 
*¢we will pay the money, if you will give an assignment”’: 
That he saw the money ($400) paid to Howard by the agent of 
the executor of the will of the defendant’s mother, the day before 
it was paid to Hood, or the same day: He believed it was the 
same money, but did not certainly know that it was. 

The plaintiff gave in evidence a certificate signed by two 
witnesses, and sworn to, that on the 12th of October 1837, 
Boyd Howard took open and peaceable possession of the estate 
in question, for condition broken. This was recorded, October 
13th 1837, in Suffolk registry of deeds. This certificate was 
admitted in evidence of the facts stated therein, without req-uring 
the witnesses who signed it to be called. 
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The plaintiff also gave in evidence a deed of assignment of 
the aforesaid mortgage, made to him by Boyd Howard, dated 
April 26th 1838, two days before the filing of the aforesaid libel 
for a divorce, but after Boyd Howard had notice of the defend- 
ant’s intention to file such a libel. ‘The consideration of said 
assignment, as expressed in the deed, was $ 1600. 

After the aforesaid decree of divorce, viz. the 28th of June 
1838, Isaac Whitman conveyed said estate, by deed of quit- 
claim, to the defendant. 

In regard to the deed of assignment from Boyd Howard to 
his father, the plaintiff — Justin Field testified, that he wrote it, 
but saw no consideration paid; that he had seen a letter from 
the defendant to Boyd Howard, several days before the deed 
was dated, threatening a libel for a divorce, if he would not give 
her certain property ; and he (Field) thought it likely that Boyd 
Howard brought the letter to him. The plaintiff was then in 
Boston, and the deed was delivered to him in person. He said 
his son owed him, and that he was going to make him a further 
advance ; the witness saw no note given, nor settlement made, 
and could not state with certainty any sum that was mentioned ; 
he believed that something was said of six, seven, or eight hun- 
dred dollars, but nothing was said of the origin of the debt. 
The witness could not say that the deed was made in conse- 
quence of the letter threatening a libel. He did not hear the 
parties to the deed say so, and did not himself then believe that 
a divorce could be obtained. : 

A question was made, whether any forcible entry or detainer 
was proved ; but as that point was waived by the parties, the 
evidence respecting it is not stated. 

A nonsuit was entered, subject to the opinion of the whole 
court, upon the evidence, whether the plaintiff be entitled to pos- 
session of the estate in question, upon the title proved ; it being 
agreed that if he be so entitled, the nonsuit should be set aside, 
and judgment be rendered for him on default: Otherwise, the. 
nonsuit to stand, and judgment to he rendered for the defendant. 

J. P. Rogers §& Sparhawk, for the plaintiff. The evidence 
shows that it was the intention of Boyd Howard to reduce $400 
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of the legacy to his wife to his own possession, and to apply it 
to his own use, and that he effected that intention. If so, then 
his paying for the estate with the money thus obtained, will cause 
it to enure to his own benefit, and the defendant cannot set up a 
claim that will defeat a subseqiient purchaser from her husband. 
1 Roper Husb. & Wife, 169. 204. 208. Garforth v. Brad- 
ley, 2 Ves. sen. 675. Schuyler v. Hoyle, 5 Johns. Ch. 196. 
Haviland vy. Bloom, 6 Johns. Ch. 178. Wildman v. Wildman, 
9 Ves. 174. Carr v. Taylor, 10 Ves. 578. It is sufficient for 
the plaintiff’s rights, that the $400 were reduced to possession 
by Boyd Howard; but the $1650 were also reduced to his 
possession. ‘The agreement, that the investment of this la.ter 
sum should be for the wife, does not bind a subsequent pur- 
chaser ; as there was no consideration for such agreement, 
moving from the wife to the husband. The agreement was post- 
nuptial, and cannot be enforced, either at law or in equity. In 
equity, such agreement will be supported so far as it is executed, 
but no further. Dolin v. Coltman, 1 Vern. 294. Reade v. 
Livingston, 3 Johns. Ch. 481. Sexton v. Wheaton, 8 Wheat. 
229. Picquet v. Swan, 4 Mason, 443. Bullard v. Briggs, 
7 Pick. 533. 

Whitman must be considered, at most, as the trustee of Boyd 
Howard, who paid the consideration. But he was trustee only 
of an equity of redemption, though he claimed the whole estate. 
The lezal estate vested in Boyd Howard, on his taking the as- 
signment of the mortgage ; and this defeated the trust estate. 
He held by a title paramount to that of Whitman, and had a 
right of possession under the mortgage. 

Cestui que trust may disseize the trustee: f fortiori, may 
he take an estate to himself under a mortgage ; especially where 
the trust is an implied one. Hopkins v. Hopkins, 1 Atk. 591. 
Stearns on Real Actions, (2d ed.) 17. 

The mortgage debt was not extinguished by the assignment. 
It was the intention of Boyd Howard to keep the estate in mort- 
gage distinct and separate ; and he took possession, as mort- 
gagee, of the legal estate. Gibson v. Crehore, 3 Pick. 475. 
5 Pick. 146. 

VOL. III. 36 
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The plaintiff sets up the assignment, and on that he relies. 
He has all the rights of a.subsequent purchaser. Admitting that 
Boyd Howard agreed that the equity of redemption should be 
held in trust for his wife, by Whitman; he was not thereby 
estopped to purchase the right afterwards. Draper v. Jackson, 
16 Mass. 486. Wallis v. Truesdell, 6 Pick. 457. Nichols v. 
Nichols, 8 Pick. 175. Boyd Howard had the legal possession, 
and conveyed the legal right to the plaintiff. And if there is 
any remedy for a claimant under the mortgagor, it is by bill in 
equity. He cannot resist a real action, or the process adopted 
in this suit, by the assignee of the mortgage. Parsons v. Welles, 
17 Mass. 419. Howe v. Lewis, 14 Pick. 829. °* 


Greenleaf, for the defendant. When the plaintiff undertook 


to purchase of Boyd Howard, the notes secured by the mortgage 
were overdue, and the plaintiff, therefore, took the estate, if at 
all, subject to all equities. In the deed to the plaintiff, Boyd 
made no covenants ; no consideration was in fact paid, and a 
false one was inserted. ‘I'he deed was given when a libel for 
divorce was known to be impending ; and the intention was to 
defraud the wife of her inheritance. ‘The mortgage was paid, 
in fact, in June 1837, by the husband with the wife’s money. 
The money brought from Barnstable by the husband, and put 
into the wife’s hands, and by her paid to Trumbull, was not re- 
duced to the husband’s possession. Ryland v. Smith, 1 Mylne 
& Craig, 53. Stanwood v. Stanwood, 17 Mass. 57. 2 Kent 
Com. (4th ed.) 138, and note (b.) 1 Roper Husb. & Wife, 
205, 206. Blount v. Bestland, 5 Ves. 515. Purdew v. Jack- 
son, 1 Russell, 1, 70. Phelps v. Phelps, 20 Pick. 556. Hay- 
ward v. Hayward, 20 Pick. 517. Draper v. Jackson, 16 Mass 
480. 

The original intention of the parties, that the estate should be 
the wife’s, continues until the contrary is legally made to appear. 
1 Phil. & Amos on Ev. 468. The husband is estopped to say 
that he had an original fraudulent intent. 

Post-nuptial agreements between husband and wife, respect- 
ing her property, bind him. 2 Kent Com. ubi sup. 2 Story 
on Eq. (2d ed.) §§ 1380. 13891. Where property is assigned 
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for her benefit, with his consent, he ‘‘ cannot intermeddle or dis- 
pose of it.” Turner’s case, 1 Vern. 7, & note (2) Raithby’s ed. 

The transfer by Hood, if regarded as an assignment, was a 
fraud on ‘Trumbull, the defendant and Whitman, and on Hood 
also. But it was a discharge, and was so intended by Hood. 
Marvin y. Vedder, 5 Cow. 671. Evidence that payment, 
and not an assignment, was intended, is admissible. A verbal 
act is part of the res gesta. 

Payment exfinguishes a mortgage. Vose v. Handy, 2 Greenl. 
322. - Gray v. Jenks, 3 Mason, 531. Wade v. Howard, 11 
Pick. 289. Rev. Sts. c. 107, § 5. 

Boyd Howard’s entry upon the estate availed nothing. It 
was made before the divorce, and was made upon property of 
which he was before in lawful possession. As to Whitman, 
that entry was void, without actual notice to him. Registering 
the entry was only constructive notice, which is never sufficient 
to work a forfeiture. Rev. Sts. c. 107, § 2, and previous 
statutes. ‘That entry stands, at best, on the same ground as 
an entry before condition broken ; and it was not followed up. 
Scott v. MeFarland, 13 Mass. 314. Newall v. Wright, 3 
Mass. 155. Thayer v. Smith, 17 Mass. 429. 

Wipe, J. This case depends on the validity of the seit 
tiff’s title. ‘The action was commenced before a justice of the 
peace, upon the Rev. Sts. c. 104, § 4, providing a remedy in 
cases of forcible entry and detainer. At the trial, however, the 
question, whether or not a forcible entry or detainer had been 
proved, was waived by consent of parties, and the case was 
submitted on the question as to the legal title. Both parties 
derive their titles from William ‘Trumbull, who mortgaged the 
premises, in 1832, to Henry Hatch ; and from this mortgage 
the plaintiff derives his title. It was proved at the trial, that 
this mortgage had been assigned by said Hatch to Charles Hood. 
It was afterwards assigned by Hood to Boyd Howard, and was 
by him assigned to the plaintiff. If this mortgage is a subsist- | 
ing mortgage, and the said several assignments are valid, the 
' plaintiff has the legal title and the right of possession ; as the 
defendant claims under a subsequent deed from Trumbull, made 
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in 1835, by which the premises were conveyed to one Isaac 
Whitman in fee, in trust for the defendant. 

T’o impeach the plaintiff’s title, the defendant called the said 
‘Hood, from whom Boyd Howard procured the assignment of 
the said mortgage, who testified that he received payment of the 
mortgage from a person whom he did not know, and supposed 
the payment was made on behalf of Trumbull ; and that it was 
not his intention to assign the mortgage. But it was testified 
by Justin Field, that he wrote the assignment, saw it executed, 
and attested it as a witness ; and that he told Hood that he and 
Howard had come to get an assignment, if he was willing to 
assign. This evidence was admitted, to avail as far as it should 
be considered: competent. We consider it clearly incompetent, 
so far as it contradicts the written assignment. 

It has been argued by the defendant’s counsel, that the trans- 
action was fraudulent. But we do not find in the report of the 
evidence any matter to support the charge of fraud. The as- 
signment of the mortgage could not operate to the injury of 


Trumbull ; for when he conveyed the premises to Whitman, he _ 


conveyed with warranty, and agreed to pay and procure a dis- 
charge of the mortgage. It was therefore immaterial to him, 
whether he paid the balance to Hood or to his assignee ; but if 
Boyd Howard had paid and discharged the mortgage, he would 
have had no legal right to recover from Trumbull the money paid, 
as it was not paid at his request. But however this may be, the 
assignment could in no respect operate to the injury of ‘Trumbull. 
Nor was it fraudulent as to the defendant, although the mortgage 
was paid with the money received by Boyd Howard in payment 
of a legacy to the defendant, and although he had before agreed 


that the premises should be held in trust for his wife. So far_ 


as this post-nuptial agreement was executed by the conveyance 
of the property to the trustee, it was binding, and the property 
could not be reclaimed ; but, so far as the agreement was execu- 
tory, it was clearly not obligatory. And although the money paid 
was received in payment of a legacy to his wife, it was not her 


inoney, but was his, after he had reduced it to possession. And ° 


besides ; the defendant has her remedy against Trumbvll on 
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his covenant of warranty ; and he, as before remarked, was 


bound to pay and discharge the mortgage. In no respect, 


therefore, can the assignment procured by Boyd Howard 
be considered as a fraudulent act. So that the parol evidence 
to prove that the mortgage was not intended to be assigned is 
inadmissible. 

It was, however, contended by the defendant’s counsel, that 
the evidence of payment is competent, and that payment of the 
mortgage debt would be a discharge of the mortgage ; so that 
if it were afterwards assigned, no title would pass by the assign- 
ment. If this objection were well founded, the question of fact 
should have been decided by the jury ; for the testimony of 
Hood and that of Field, on this point, are conflicting and irre- 
concilable. But we are of opinion that the objection cannot be 
maintained, however the fact may be. ‘The payment of the 
mortgage debt, after condition broken, does not extinguish the 
legal title of the mortgagee. ‘This has been so repeatedly de- 
cided, that it is no longer an open question. ‘The remedy for 
the mortgagor, or those holding under him, in such case, is by 
a bill in equity. If this were an action to foreclose the right 
of redemption, the objection would be material ; for if the 
mortgage debt has been paid, the plaintiff would not be entitled 
to a conditional judgment. But in an action for a forcible entry 
or detainer, this difficulty does not occur. Boyd Howard, be- 
fore his wife’s divorce from him, had entered upon the premises 
for condition broken ; but whether this entry were legal and 
available in favor of the’plaintiff, so as to foreclose the defen- 
dant’s equity of redemption, is not a question to be considered 
in the present case. ‘The only question submitted is, whether 
the plaintiff is entitled to possession, upon the title proved ; 
and we are of opinion that he is so entitled. 

According to the agreement of the parties, therefore, the non- 
suit must be set aside, and judgment rendered for the plaintiff 
on default. 
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Exr Srmonns vs. Cyrus P. Simonps. 


A testatcr devised one undivided half of his farm to trustees, for the support of his 
son A., and also directed that a certain part of his dwellinghouse should be kept 
solely for A’s use and benefit. He devised the other undivided half of his farm to 
B. on the fullowing conditions: That B. should carry on the whole farm at the 
halves, and pay half the yearly income thereof to the trustees or guardian of A. for 
A’s sole use ; and should furnish A. with fuel, an! also with a horse and chaise as 
often as A’s trustees or guardian should think proper, and also attend to his person 
and apartments ; and should, if A’s trustees or guardian should deem it advisable 
to remove him from said house and board him elsewhere, pay one half the income 
of the whole farm to A’s trustees or guardians, for A’s sole use and benefit. A dd, 

’ that the devise to B. did not restrain him from alienating, during the life of A., the 
estate so devised to him; that all said conditions might be performed by B’s alienee; 
and that B. could give a good and perfect title to said estate, by conveying the same 
subject to said conditions. 


Bit in equity for the specific performance of an agreement. 

The bill set forth the following clause in the will of Jonathan 
Simonds, deceased: ‘‘I give unto my son George W. Si- 
monds, my nephews Franklin Simonds and Jonathan ‘T’. Si- 
monds, and to the survivor of them, and his heirs, one undi- 
vided half of my farm in Lexington: nevertheless to hold in 
trust for the following purposes ; that is to say, to apply the in- 
come of the same to the support of my son Albert, in addition 
to what I have already given. And my will is, that the east end 
of the old house on my farm, with the cellar under the same, 
divided by the middle of the entry, with the garden and the well 
at the east end of the house, with the east end of the front 
yard, beginning at the centre of the front door, and the small 
barn at the corner of the lane back of the house, shall be kept 
solely for his use and benefit, after the same are put in com- 
plete repair out of any of the proceeds or income of my real 
estate or personal property, and after my debts are paid: But 
if it is thought advisable to take down the old house and build 
a new one, instead of repairing it, my will is, that he shall have 
one full half of the house, when rebuilt, with half of the cellar 
and the front yard, together with said garden, well and barn. 
My desire is, that the trustees should cause the house to be re- 
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puilt as soon as my son George W. Simonds arrives at the age 
of twenty-one years ; and they are hereby authorized to appro- 
priate, for this purpose, any portion of the income given them 
in trust; but my intention is to see the same done in my life- 
time, if my life is spared.. The other undivided half of my 
farm in Lexington I give to Eli Simonds, son of my brother 
William Simonds, and to his heirs, on the following conditions : 
That he carry on the whole farm, in a husbandlike manner, at 
the halves, and after payment of all taxes, one half of the an- 
nual income of the said farm to be paid over to the trustees or 
guardian of my son Albert, for his sole use and benefit ; and 
that he, the said Eli Simonds always furnish him with a suf- 
ficient quantity of fuel ready for use, at the door of said house, 
and find a horse for the use of said Albert, as often as his trus- 
tees or guardian may think best; ‘and if his guardian or trus- 
tees shall think proper, on further condition that the said Eli 
shall provide a horse and chaise, or pleasure wagon or carryall, 
with a suitable driver, for the convenience of said Albert to 
go to meeti x every Sunday, if he chooses, and the weather 
permitting, and to ride, in the course of. the week, among his 
relations, connexions and friends, as often as his guardian or 
trustees may think most prudent: On further condition, that 
said Eli keep that part of said house, occupied by said Albert, 
in a clean condition, make his bed, and do all his washing. 
And should it be considered advisable by the guardian or 
trustees, or their successors, to remove said Albert from the 
house, and board him elsewhere than on the farm, then my 
will is, that three disinterested neighbors shall appraise, as 
often as once in three years, what the income of said farm 
shall be annually worth ; the appraisers to be mutually chosen 
by the parties in interest. ‘Then upon this further condition, 
that one half of the amount, which the said appraisers shall award, 
shall be paid over annually, free of. taxes, by the said Eli or his 
heirs, to the guardian or trustees of the said Albert, for his sole 
ase and benefit: But should the said Eli Simonds be not alive 
at the probate of this my will, or not having arrived at the age 
of twenty-one years, then my will is, that the trustees, or a 
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majority of them, take charge of this property until he, the said 
Kili, does arrive at the age of twenty-one years, when he shall 
elect to take said farm on the conditions aforesaid, or refuse it : 
And in case said Eli dies before he arrives at the age of twenty- 
one years, then I do hereby devise that part of ‘the farm, in- 
tended for the said Eli, unto Cyrus Simonds, son of my brother 
William, and to the heirs of said Cyrus, under the same regu- 
lations, restrictions, and upon the same conditions, as are pointed 


out in respect of said Eli; and no part of the income of said 


farm is to go to either said Eli or said Cyrus, until after he 
arrives at twenty-one years, or until after the probate of my 


will ; and upon his election to take the farm on the conditions 


aforesaid.” 

The bill then alleged the death of said Jonathan Simonds, the 
testator, the probate of his said will in February 1835, the 
coming of said Eli Simonds, the plaintiff, to the age of twenty- 
one years, on the 4th of March 1838, and his election, on that 
day, to accept the aforesaid devise on the conditions thereto 
annexed, his entry on said devised estate, and his performance 
of said conditions hitherto. _ 

It was further alleged in the bill, that said Albert Simonds had 
never resided on said farm ; that he had become dangerous to 
be at large, and was confined in the State Lunatic Hospital, by 
order of the judge of probate for the county of Middlesex. 

The bill finally set forth, that on the 17th of February 1842, 
the plaintiff and defendant signed the following ‘* memorandum 
of an agreement. First, that the said Eli Simonds hath this 
day sold one half of the farm formerly of Jonathan Simonds in 
Lexington, the whole containing 125 acres, for $ 500, subject 
to the payment of $50 a year to the widow ; being the same 
half that was devised to said Eli by said Jonathan, upon the 
conditions contained in his will: The estate to be conveyed by 
a warranty deed, and a good and perfect title to which half of 
said farm is to be given to said Cyrus, free from all incum- 
brances except the payment to the widow and. the performance 
of the conditions of said will during the life of Albert, the son 
of said Jonathan, by the deed of said Eli, to be delivered in 
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seven days from this date. And the said Cyrus agrees to'pay 
said amount on the tender or the delivery of the deed making 
such title.” . 

The bill alleged that the plaintiff, on the 23d of February 
1842, made-a good and perfect title unto the defendant and _ his 
heirs to half of said farm, by a conveyance by a deed of war- 
ranty, &c. according to the aforesaid agreement, and offered to 
deliver said deed to the defendant on being paid the purchase 
-money ; but that the defendant refused to perform his part of 
said agreement. 

The defendant, in his answer, admitted the sides in the 
bill, and averred that he had ever been ready to fulfil his part of 
the agreement therein mentioned, if the plaintiff was able to give 
‘‘a good and perfect title”? to half of said farm, according to 
said agreement ; but that he was advised that it is ‘‘a question 
of much uncertainty in law, whether the plaintiff can convey said 
estate, and give a good and perfect title thereto, subject to the 
performance of the conditions in said devise contained, during the 
life of said Albert ; and whether the plaintiff was not selected by 
the testator to be devisee of said estate on said conditions, for 
the especial and peculiar confidence which the testator had in 
his ability, disposition,” &c. Wherefore the defendant sub- 
mitted to the court whether he ought to be compelled to perform 
_his said agreement. 

Aylwin, for tne plaintiff. 

Paine, for the defendant. 

Wipe, J. This is a bill by which the plaintiff seeks to en- 
force the specific performance of a written contract, by which 
the defendant agreed with the plaintiff to purchase of him an un- 
divided moiety of a farm in Lexington, in the county of Middle- 
sex, ata price agreed. By the agreement, the plaintiff was to 
convey the estate by a warranty deed, and to give to the defendant 
a good and perfect title to the same, with certain exceptions not 
now in controversy. ‘The defendant, in his answer, admits the 
contract as set out in the bill, and avers that he has ever been 
ready to perform the same, on his part, if the plaintiff were able 
to give such a good and perfect title as he had agreed to give ; 
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so that the only question raised by the bill and answer is, whether 
the plaintiff’s title be valid, so as to enable him to convey to the 
defendant such a title as he had, by his agreement, stipulated to 
convey. 

The plaintiffs title is derived from Jonathan Simonds, under 
his last will and testament, by which he devised an undivided 
moiety of the farm in Lexington to trustees, the income of which, 
with the income of other property devised to the same trustees, 
was to be applied by them to the support of his son Albert, 
during his natural life. And the other moiety he devised to the 
plaintiff, his nephew, in fee, on condition that he should carry 
on the whole farm at the halves, in a husbandlike manner, and 
pay over one half of the annual income to the trustees or to the 
guardian of the said Albert, for his sole use and benefit. The 
case turns on the construction of this condition. | 

The defendant’s counsel contends that the language of the 
condition manifests an intention to restrain the alienation of the 
plaintiff’s moiety of the farm during the life of the testator’s son 
Albert; that such a partial restraint on alienation would be good 
in l&w; and that such a condition need not be expressly de- 
clared, but if it was intended as such by the testator, it would 
bind the estate. ‘This is undoubtedly true. For although a 
general restraint on alienation by a tenant in fee is void, as being 
repugnant to the nature of the estate, and inconsistent with the 
‘ essential enjoyment and beneficial use of property ; yet a partial 
restraint on alienation, for a limited time, may be valid. So the 
intention of the testator must govern; and if it clearly appears 
that he intended to impose such a condition, as the defendant’s 
counsel contends for, the intention must prevail, although not 
declared in express words. But in giving a construction to this 
will, as to the matter in controversy, we must bear in mind that 
all conditions, which may defeat or work a forfeiture of an estate, 
are to be strictly construed, and that such conditions are not 
readily to be raised by inference and argument. 

Now on examination of this will, we have been unable to dis- 
cover any intention of the testator to im yose any restraint of the 
plaintiff’s right of alienation of the estate devised. All the con- 
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ditions imposed may be performed, and well performed, by the 
plaintiff, by substitution ; and some of the services required cer- 
tainly were not expected to be performed by the plaintiff in per- 
son. ‘lhe plaintiff was to carry on the farm in a husbandlike 
manner ; but this surely might be done by a tenant. So the plain- 
iff was required to furnish Albert with a horse and chaise, or a 
carryail, with a suitable driver, to go to meeting, and to visit his 
relations, connexions and friends, as often as his guardian or 
trustees should think most prudent. All the plaintiff was re- 
quired to do, was to furnish a horse and chaise and a suitable 
driver, under the direction of the trustees or guardian. So the 
plaintiff was required to keep that part of the house occupied by 
Albert, so long as he should occupy it, in a clean condition, to 
make his bed, and do all his washing. ‘These and other parts 
of the will, do not indicate any intention of the testator to require 
_ the plaintiff personally to perform the condition. The perform- 
ance of the condition, it seems, was all the testator intended to 
exact, and not that it should be performed by the plaintiff in 
person. . 
_ But it has been argued by the defendant’s counsel, that the 
testator expected that Albert and the plaintiff would live together 
in the same house, and that the personal attendance and atten- 
tions of the plaintiff, to administer to Albert’s comfort, were ex- 
pected and required, so that he might not be exposed to suffering 
and annoyance from the neglect or ill treatment of strangers. 
We think, however, that no such inference can be made, with 
any certainty, from the language of the will. For the testator 
makes provision for Albert’s boarding elsewhere than on the 
farm, whenever the trustees or guardian should consider it advisa- 
ble for him so to do. And in fact the said Albert never has 
resided on said farm; but, having become dangerous to be at 
large, he has been ordered to be removed, and is now confined 
in the State Lunatic Hospital at Worcester, by the order of 
the judge of probate for the county of Middlesex. 

And besides ; the testator evidently intended that the trustees 
or the guardian of his unfortunate son should have the care and 
control of his person, and decide where and with whom he was 
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to live. One of the trustees was Albert’s brother, and would 
have the strongest inducement to see to it that he should be 
placed in a situation where he would not be exposed to ill usage 
or neglect. It was the duty of the trustees or guardian to do 
this, and it was not confided to the plaintiff. He was to pay 
over to them half of the income of the farm; but in no part of 
the will is it intimated that he should direct the expenditure. 
We are, for these reasons, of opinion, that the plaintiff was not 
bound, according to the true meaning and construction of the 
will, to perform the conditions of the devise in person, and con- 
sequently that he has a legal right to convey the estate in ques- 
tion to the defendant, and that thereby a good title will vest in 
him, subject to the conditions, according to the contract. 
| Decree for specific performance. 


——_—- 


James B. Danrortu vs. Tuomas Penny & Trustees. 


A foreign corporation, that has no goods, effects or credits, within this Commonwealth, 
cannot be charged by the trustee process, although many of the members and officers 
of such corporation reside here, and its books and records are kept here. F 


Dewey, J. The East Florida Rail Road Company, the 
supposed trustees, by an answer made by their treasurer, Charles 
Henshaw, upon whom the service of this process was made, 
disclose that they are a corporation, established by the territo- 
rial government of Florida; that they have no funds of their 
own in the hands and possession of said Henshaw, nor any 
specific articles of property in their possession, which belong to 
said Penny, the principal defendant ; but that, at the time when 
this process was served, there was due from said corporation to 
said Penny, as appears by the books of the corporation, the sum 
named in their answer. 

The trustees’ are supposed to be chargeable in this suit, under 
the provision of the Rev. Sts. c. 109, § 6, that ‘‘all corpora- 
tions may be summoned as trustees, and they may appear and an- 
swer by their cashier, treasurer, secretary, or such other officer 
as they shall appoint,’’ &c. The question here arising is, how far 
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this provision is applicable to foreign corporations. Until the 
enactment of St. 1832, c. 164, corporations were not subject to 
the trustee process. ‘The object of that statute seems to have 
been, to place. them upon the same footing, in this respect, as 
individuals. ‘The same object is provided for in the revised 
statutes, as above cited. 

It may be proper, therefore, to examine how far individuals 
are liable to be summoned as trustees, and how far our judicial 
decisions restrict this liability to cases of actual residents within 
the Commonwealth. 

In Tingley v. Bateman, 10 Mass. 343, the plaintiff, the prin- 
cipal defendant, and. the person summoned as trustee, were all 
inhabitants of another State, and the trustee happening to be 
within the Commonwealth, for some temporary purpose, the 
service was made upon him. ‘The process was not sustained in 
that case ; it being held, that a resident and inhabitant of another 
State is not, in legal contemplation, so far within the process of 
the court, as to be liable to be summoned as a trustee. 

In Ray v. Underwood, 3 Pick. 302, the trustee was not an 
inhabitant of this Commonwealth, but was here only occasion- 
ally ; and it was held, that such person was not liable to this 
process. ‘This rule was again applied in the case of Hart v. 
Anthony, 15 Pick. 445, where this court refused to charge one as 
trustee in the process of foreign attachment, who was not a resi- 
dent within the Commonwealth at the time of the service of pro- 
cess upon him, although he came into the Commonwealth, and 
here took an assignment of property from an insolvent debtor, 
under a common law assignment, and was in the Commonwealth, 
engaged in the execution of the trust under said assignment, at 
the time when the process was served upon him. 

After these decisions, the question has, as I suppose, been 
considered at rest, as to individuals not resident within the Com- 
monwealth. 

Are foreign corporations upon any different footing, in this 
respect, from that of individuals? Upon the principles of the 
common law, we allow foreign corporations to institute suits in 
our courts, as plaintiffs; and by virtue of St. 1839, c. 158, it ig 
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enacted that ‘‘ any corporation, incorporated by any other State, 
and having property within this State, shall be liable to be sued, 
and the property of the same shall be subject to attachment, in 
like manner as individuals, residents of other States and having 
property in this State are liable to be sued and their property 
subject to be attached ; and the service of the writ in such case 
shall be made in the manner provided in the 90th and 92d chap- 
ters of the revised statutes.” ; , 

It will be seen that the above statute, which was enacted in 
aid of creditors, extends only to cases of foreign corporations 
having, at the time, property in the Commonwealth liable to be 
attached ; giving our courts jurisdiction of such corporations, as 
defendants, only in cases where they have property within the 
Commonwealth. This statute, it will be observed, subjects 
foreign corporations to the same liabilities, as defendants, which 
attach to individuals, and nothing more than this; and there 
seems to be no good reason for extending their liabilities, in 
cases of the trustee process, beyond that which exists in cases 
of individuals residing in another State. Applying this princi- 
ple to the facts of the present case, it would seem very clearly 
io follow that, as a general rule, foreign corporations are not 
liable to the trustee process. 

But the plaintiff insists that there are, in the present case, 
facts already disclosed in the answer, or which will be disclosed 
upon the proposed further examination of the trustee, that will 
bring this case properly within the jurisdiction of the courts of 
this Commonwealth ; and we have, upon his motion to be al- 
lowed an opportunity for further examination of the trustee, con- 
sidered what would be the effect of the additional facts which it 
is proposed to put into the case. 

The additional facts relied upon are, Ist: That a large num- 
per of the members of the East Florida Rail Road Company 
reside in Massachusetts ; 2d: ‘That the president, treasurer, and 
sundry other officers reside in Massachusetts, and are members 
of the corporation ; and 3d: ‘That the books and records of the 
company are kept here. Do these facts vary the case, and 
take it out of the general rule? It seems to us very clear that 
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the circumstance of the residence here of individual members 
of this corporation can give no locality to the corporation with- 
in this Commonwealth. ‘The individual members, as such, have 
no authority or capacity to act in the corporate name, or to 
represent the corporate interests ; and if their residence in any 
State were allowed to have the effect to make the corporation 
a domestic one, our corporations, instead of being local, and 
limited, for most purposes, to the territorial limits of the States 
incorporating them, would have a corporate existence, render- 
ing them liable to civil process, in as many different States as 
its various members might happen to reside in. 

Nor do we think the fact that individuals, who hold offices in 
such corporation, reside here, or that the books and records are 
kept here, can give the corporation sg far the character of a 
domestic corporation, as to subject it to suits here in which the 
corporation is summoned as trustee. We think that the juris- 
diction of our courts, in suits against them, can only attach 
when they have property within the Commonwealth, liable to 
attachment. ‘This seems to be in accordance with the statute 
provision, and places them upon the same footing with indi- 
viduals. | 

It is therefore the opinion of the court, that upon the facts 
stated in the answer and the additional facts proposed to be 
shown, the supposed trustees would not be within our jurisdic- 
tion, and are not properly chargeable in the present action. 

Trustees discharged. 

B. Rand, for the plaintiff. 

Betton, for the trustees. 
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Wiviiam J. Nites vs. Wittiam E. Hancock & another 


The return, by a proper officer, of a proper service of a citation to a creditor to appcat. 
at the examination of his debtor who is committed to prison on execution, is conclu- 
sive, and cannot be disproved by the creditor in an action on the debtor’s bond for | 
the liberty of the prison limits. 

Legal notice was given toa creditor that the time appointed for the examination of 
his debtor, preparatory to taking the poor debtors’ oath, was at 10 o’clock on a cer- 
tain day ; but the creditor wholly neglected to appear. Proper magistrates attend- 
ed at that hour, at the place appointed, and remained there until 10 minutes past 
11 o’clock, when they left the place ; but within a short distance they met the debt- 
or, who had not before appeared, returned with him, and administered the oath to 
him ; whereupon he went without the prison limits. Held, in an action on the debt- 
or’s bond for the liberty of the prison limits, that the magistrates had jurisdiction of 
the matter before them, and that the debtor was lawfully discharged. 


Dest on a bond for the liberty of the prison limits. 

The parties submitted the case to the court on the following 
facts: Wm. E. Hancock was committed to prison, October 
3d 1839, on an execution in favor of the plaintiff, and the de- 
fendants gave the bond, on which this action is brought, with the 
condition prescribed by the Rev. Sts. ce. 97, § 63. On the 
same day, a citation was issued to the plaintiff, appointing Sat- 
urday, November 2d at 10 o’clock, A. M. at the jailer’s office, 
the time and place for said Hancock’s examination concerning 
his ability to pay ; and the officer, to whom the citation was 
delivered, returned thereon, on the same day, that he had given 
a true and attested copy thereof to the plaintiff. On said 2d 
of November, said Hancock appeared at the jailer’s office, took 
the oath required by law, and was discharged. ‘The discharge 
was duly entered on the calendar. No one was or had been 
present, on the part of the plaintiff. Said Hancock was, in no 
other way, discharged from prison, nor did he surrender himself - 
at the expiration of ninety days from the day of his commitment. 

The copy of the citation, which was left with the plaintiff, 
was made part of the statement of facts; and it was agreed, that 
if the copy was admissible, the court might infer any facts there- 
from, which a jury would be authorized to find. It was doubt- 
ful, on inspection of this copy, whether Saturday the second or 
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the seventh of November was the time appointed for the exami- 
nation of said Hancock. 

It was also agreed that if the evidence was admissible, it 
could be proved that at 10 minutes after 11 o’clock, on said 2d 
of November, the two justices, before whom said Hancock took 
the poor debtor’s oath, having finished their business at the jail- 
er’s office, left the office, and on their way to their place of 
business met said Hancock, a few steps from said office: ‘That 
they returned with him to said office, and administered to him 
the oath aforesaid ; and that it is their custom, in cases where 
the debtor is more than one hour later than the hour specified, 
to refuse to proceed to examine him, if the creditor or his at- 
torney has attended and gone away at the expiration of the 
hour. 

Plaintiff to become nonsuit, if in the opinion of the court 
said Hancock was legally discharged ; otherwise, the defend- 
ants to be defaulted. 

C. G. Loring § Greenough, for the plaintiff. 

Hancock, for the defendants. | 

Dewey, J. ‘That the certificate of the magistrates, who 
administer the oath to a poor prisoner committed to jail on ex- 
ecution, is not conclusive as to the validity of his discharge from 
prison, has been too frequently decided to be any longer an open 
question in this Commonwealth. Putnam v. Longley, 11 Pick. 
489. Slasson v. Brown, 20 Pick. 436. 

The plaintiff’s objection, in the present case, to the validity 
of the discharge, so far-as it relates to the want of proper notice 
of the time and place of administering the oath, is clearly un- 
tenable. As a question of fact, it is not shown by the evidence 
in the case that the copy of the citation left with the plaintiff 
was erroneous ; it being at least quite equivocal, whether by the 
proper reading of the paper offered in evidence, it will not be 
found strictly to correspond with the original citation, and to 
state the time accurately. But if that were not so, the objec- 
tion would not be open to the plaintiff, inasmuch-as the citation 
was served by a competent legal officer, who has returned that 


he has left a true and attested copy of the citation with the 
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creditor. Jam not aware that in any decisions of this court, in 
which they have held the discharge by the magistrates invalid for 
a defect in the preliminary proceeding, they have allowed the 
return of the officer who served the citation to be controlled, or 
impeached. Putnam v. Longley, and Siasson v. Brown, were 
both cases where the defect in the notice to the creditor ap- 
peared on the face of the returns, and was therefore allowed to 
avail him. But in the present case, no such defect appears on 
the return, and we think it does not appear, by any sufficient or 
competent evidence, that the citation was not duly served. 

The second objection to the validity of the discharge by the 
magistrates presents a question of more difficulty. And we ~ 
have not been referred to any reported decisions of this court 
bearing upon the general question, as to the period of time with- 
in which a magistrate must proceed to act upon a matter, for the 
hearing of which the parties have had notice to appear at a 
certain hour mentioned in the summons. . 

The cases of M‘Carty v. M‘Pherson, 11 Johns. 407, and 
Kimball v. Mack, 10 Wend. 497, establish the rule in New 
York, that an absence of a justice of the peace from the place of 
trial, for the space of two hours after the time appointed for 
the hearing of a case, would operate as a discontinuance of the 
case. ‘The case of Dyer v. Smith, 12 Connect. 384, was an 
action of trespass against the defendant for illegal exercise of 
his authority of justice of the peace, within the State of Rhode 
Island. It appeared that a defendant, in an action brought be- 
fore a justice, was present at the time appointed in the summons, 
and remained there for more than an hour, but that the justice was 
absent and did not return home until evening, and on his return, 
without giving any further notice to the defendant in the suit, 
proceeded to default him, and issued an execution. against him. 
Upen these facts, it was very properly held that the case had 
been discontinued, and that the justice had no legal cognizance 
thereof at the time of his proceeding in the same. 

We do not perceive any thing in these cases which would be 
decisive of the case at bar, if these decisions had been made by 
this court. They differ materially in their facts from this case, 
and leave us free to decide it upon its own merits. 


hal 
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We have carefully looked into the facts stated, as they bear 
upon the question of the jurisdiction of the magistrates who ad- 
ministered the oath, and also particularly as to the point how far 
they show any such irregularity in the proceedings, as furnish Just 
cause for objection by the plaintiff that he has not had full and 
proper opportunity, and substantially in the manner required by 
the statute, of appearing and opposing the discharge of the 
debtor. 

If the facts really disclose a want of jurisdiction, on the part 
of the magistrates, of the case itself, or show that the plaintiff’s 


rights in the matter of opposing the discharge have been in any 


degree infringed, ‘we should hold the proceedings of the magis- 
trates void ; and the debtor’s departure from the prison limits 
would therefore constitute a breach of the condition of his bond. 

It appears clearly from the facts stated, that the plaintiff has 
not been deprived of any privilege, which he intended to exer- 
cise, of appearing before the magistrates at the hour appointed 
in the citation, by reason of their actual administration of the 
oath ata later period. ‘This, however, is no sufficient answer, 
nor can it avail the defendants, if it shall appear that the magis- 
trates had no jurisdiction of the case. But we think that under 
the circumstances stated, they had jurisdiction of the subject, 
and were authorized to administer the oath to the debtor. ‘They 
were at the place named in the citation, at the appointed hour, 
ready to take notice of the appearance of the creditor ; but he 
neglected to appear. ‘The facts stated do not show that they 
had formally dissolved or adjourned their meeting, but that at 
ten minutes after eleven o’clock they had finished the other busi- 
ness before them, and left the jailer’s office, and had proceeded 
a few steps on their way to their places of residence, when they 
met the debtor and returned with him to the jail, and adminis- 
tered the oath to him. 

We do not think there is any inflexible rule, that every case 
uf this kind shall be proceeded in within the hour appointed, 


-and that, at the moment the hour expires, there is a discontinu- 


ance of all cases not then brought before the consideration of 
the magistrates. 
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We do not mean by this decision to be understood as sanc- 
tioning any change in the usual course of practice, and in what 
seems generally to have been understood to be the rule of law ; 
viz. that a party, summoned to appear at a certain designated 
hour, who shall duly appear at the time named, and after the 
expiration of one hour from that time, if no proceedings are had 
in relation to the matter, in consequence of the absence of the 
magistrate, or of the party at whose instance the summons was 
issued, shall not be liable to be.proceeded against in his absence. 
We confine our decision to the facts of the present case. 
To this extent we think we may safely go, without violating 
any adjudged cases, or introducing any new principles which can 
operate to the prejudice of the legal rights of creditors. 

The result of our opinion is, that as the magistrates were per- 


sonally present at the hour appointed, and the creditor neglected © 


to appear, and had taken no measures to attend, either by him- 
self or any agent, at the hour appointed, the further facts stated 
in the case and relied upon by the plaintiff, do not show such a 
discontinuance of the case as rendered void the proceedings, 
and subject the defendants to be charged with a breach of their 


bond, for a departure of the debtor from the prison limits with- ' 


out a legal discharge from his imprisonment. 
Plaintiff nonsuit. 
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GrorGce P. Ricuarpson vs. Tue SurrotK INsuRANCE 
ComPANY. 


Underwriters caused R. to be insured, for whom it concerned, a certain sum on freight 
and another sum on property on board a vessel for a certain‘voyage. T. & W. were 
the persons concerned ; T.. being interested in one third of the freight and property, 
and W. in two thirds thereof. R. made a claim on the underwriters for a total loss, 
and he and they, by an agreement in which they admitted the interest of the party for 
whom insurance was effected, referred all claims and demands under the policy to 
arbitrators, whose award should be final. The arbitrators awarded that the under- 
writers should pay R. a total loss, and R. brought an action on the award. Held, 
that the underwriters could not show in defeuce that they did not, by the agreement 
to refer, intend to admit that insurance was effected for W. 3; nor to show that the 
question whether insurance was effected for W. was not presented to nor passed upon 
by the arbitrators. - 


A cxLaiM, made by the plaintiff onthe defendants, was sub- 
mitted to arbitrators, by a written agreement of the parties, in 
these terms: ‘‘ This claim is founded on a policy, dated March 
4th 1839, whereby the Suffolk Insurance Company caused 
George P. Richardson, for whom it concerns, to be insured 
$1000 on freight and $2500 on property, on board brig Gov- 
ernor Brooks, at and from Montevideo to Havana. The interest 
of the party for whom insurance was effected, the lading of the 
cargo on board, and the sailing of the vessel on the voyage in- 
sured, are admitted. ‘Ihe vessel, by the perils of the sea, was 
compelled to put into Bahia, where she was surveyed and con- 
demned, and was necessarily sold by order of the survey. The 
cargo, which was jerk beef, was also surveyed and ordered by 
the survey to be sold. On discharging it, a small part of it was 
thrown overboard in a decayed state, in consequence of being 
wet with sea water. ‘I'he residue was not damaged. 

‘¢ The assured claims for a total loss of the cargo and freight, 
and made an abandonment in due season, which was not ac- 
‘cepted. 

‘¢'The said parties agree to refer all claims and demands 
under the said policy to the arbitrament and award of” [two 
persons named, whose award] ‘shall be conclusive on the 
parties.” 


574 SUFFOLK AND NANTUCKET. 


Richardson v. Suffolk Ins. Co. 


The award of the arbitrators was, that the defendants should 
pay to the plaintiff a total loss under said policy. 

The plaintiff brought an action on the above submission and 
award, and also added counts on the policy. At the trial, it 
was proved or admitted, that A. Wilbur and E. Treat were the 
persons interested in the property and freight insured ; Wilbur 
in two thirds thereof, and Treat in one third ; and the defend- 
ants objected to the sufficiency of the award to support the 
action, and offered to prove as follows: ‘*Ist. That there was 
no intention, by the agreement of submission, to admit that the 
insurance was effected, in part or in whole, for A. Wilbur. 
2d. ‘hat the question, whether the insurance was effected for 
Wilbur, was not presented to nor passed upon by the referees.” 

Putnam J. before whom the trial was had, ruled that this 
evidence was inadmissible ; and, under his direction, the jury 
returned a verdict for the plaintiff for the full amount of his 
claim. New trial to be granted, if the ruling of the judge was 
wrong. . 

Parsons & P. W. Chandler, for the defendants. 

C. P. Curtis & B. R. Curtis, for the plaintiff. 

Dewey, J. The plaintiff insists, that the defendants cannot 
raise the question of the interest either of Treat or Wilbur in 
this policy, as the parties have submitted all claims and demands 
under the same to arbitrators, by a written submission, in which 
the defendants admitted the interest of the parties, and under 
which the arbitrators made their award in favor of the plaintiff. 
On the other hand, the defendants offer to show, by parol evi- 
dence, that it was not their intention to admit that the insurance 
was effected for Wilbur, or was to enure to his benefit. 

Upon recurring to the terms of the submission, it seems to us 
that they are very clear and explicit upon this point. ‘The sub- 
mission recites the nature of the claim, the form of the policy — 
as made for whom it concerns—and it distinctly admits the 
interest of the party for whom the insurance was effected. It 
also states that the assured claims for a total loss of the cargo 
and freight. And the parties agree to refer all claims and de- 
mands under the said policy to the arbitrament and award of the 
two versons therein named. 
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The defendants insist, in reference to the latter part of this 
agreement, that the submission of all claims under the policy 
dves not prevent the parties from showing that a particular claim 
or matter in controversy was not in fact broug}t forward or con- 
sidered by the arbitrators: And various cases were cited to 
establish and illustrate this position. But however this might be, 
and whatever rule might apply to the case, if it stood alone upon 
the naked agreement to refer all claims and demands under the 
policy ; we are all clearly of opinion, that the admission by the 
defendants of the interest of the party, for whom the insurance 
was effected, must be taken to be a full waiver of all objections, 


on that point, to the right of the plaintiff to recover to the extent 


of the whole insurance, if he could satisfy the arbitrators that a 
loss to that extent had been sustained by the perils insured 
against, and under such circumstances as to charge the under- 
writers. 

Such being the character of the submission, it was not com- 
petent for the defendants, at the trial before the jury, to introduce 
parol evidence to show that they did not intend to admit that the 
insurance was effected for the benefit of Wilbur, or to show that 
the question, whether it was effected for him, was not passed 
upon by the arbitrators. 

If this action had been on the policy, independent of the 
submission and award, the questions, for whom the insurance 
was effected, and who may claim under the description of per- 
sons ‘‘ whom it concerns,”’ might have been open to the defend- 
ants. But as the case is rested by the plaintiff, as it properly 
may be, upon the submission and award, these questions are not 
open. ‘The evidence, which was offered to show that insurance 
was effected for Treat alone, was therefore properly excluded. 

Judgment on the verdict. 
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Joseph Lorine vs. Rosert TT’. ALDEN. 


A written submission to the arbitration of three men supersedes a previous or simulta- 
neous oral agreement that two, who are named in the submission, shall be the arbi- 
trators, with power to call in the third in case of disagreement ; and an award made 
by the two, in such case, is not binding. 

Where a written submission was made to the arbitration of three, two of whom made 
an award without calling upon the third, and in an action on the award the plaintiff 
attempted to support its validity, on the ground that the parties varied the terms of the 


submission, by a subsequent agreement that two of the arbitrators might decide the 


case ; it was held, that in the absence of evidence of an express agreement of that 
kind, an implied agreement could be proved only by facts and circumstances which 
left no doubt. 


Tuts was an action of assumpsit to recover $ 389°10, under 


an award made by William Wright and Josiah L. C. Amee,’ 


dated December 30th 1836. 

At the trial, before the chief justice, the plaintiff introduced a 
submission, signed and sealed by the plaintiff and defendant, and 
a former copartner, named Wright, dated February 27th 1834, 
by which they ‘‘agreed to submit their whole settlement, both 
as related to the firm and themselves respectively, and between 
themselves individually in their private accounts, to the deter- 
mination of William Wright, Josiah L. C. Amee, and William 
B. Dorr ; the award of whom, or a nh part of ‘wos should 
be final and binding, upon the parties.” 

The award, signed by Wright and Amee, was indorsed on 
the submission, and that part of it which respected the plaintiff 
and defendant only, was as follows: ‘* Boston, December 30, 


1836. The undersigned, two of the referees named in the | 


within instrument, having met the parties, and by their consent 
proceeded, in the absence of the other referee, to examine the 
claims and demands submitted, do, after a patient and careful 
examination of the books and papers of the partnership, and also 
their respective private accounts and demands against each other, 
and the proofs adduced by them in support of the same, award 
as follows: ‘That Robert T. Alden pay to said Loring the sum 
of $ 389-10.” 


_~— -* 


_—— - ” 


é 
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The plaintiff offered to show, that it was agreed between the 
parties that the two referees, who signed the award, should pro- 
ceed without the third, who never had notice nor attended ; and 
for this purpose he called said referees as witnesses. 

William Wright testified that the parties agreed that he and 
Amee should be the referees, with power, in case of disagree- 
ment, to choose a third, and that William B. Dorr was agreed 
upon, to be brought in, if necessary: ‘That the submission was 
executed at the first meeting of the referees and parties: That 
‘there were several meetings, and that the defendant was present 
at the first and second ; but whether be attended the other meet- 
ings, the witness did not certainly recollect, but believed he did 
not: That after the first meeting, and several adjournments, 
the matter subsided for some time ; and then the witness, at the 
‘plaintiffs request, gave notice to the parties, and the award was 
made: ‘That the defendant did not attend the last meeting : 
That the witness took effectual measures to have notice given to 
the parties of the meeting of the referees: ‘T'hat their first meet- 
ing was a preliminary one, and was ‘held on the day when the 
submission was made; and that the second was about a week 
afterwards: ‘That all the books, papers and accounts were 
brought in, and all the evidence submitted, at the second meet- 
ing: ‘That no witnesses were examined, and that the referees 
made up the accounts from the books: ‘That there was a part- 
nership book, and that each partner had a separate book, in 
which he charged himself with the money which he had: ‘That 
nothing was done between the second meeting and the last, on 
account of the absence of the defendant, of which the other par- 
ties complained. 

J. L. C. Amee testified to the same facts which were stated 
by Wright, and also that he had a conversation with the defend- 
ant respecting the award, within six months after it was made, 
and respecting the principles upon which it was made ; and that 
the defendant understood what the award was: ‘That the wit- 
ness did not furnish the defendant with a copy of it, and that the 
original was left in the hands of Wright, the other referee. 
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A nonsuit was entered, subject to the opinion of the whole 
court. 

Blake, for the plaintiff. 

Goodrich, for the defendant. 

Wipe, J. This case has been ably argued, and numerous 
authorities have been cited by the plaintiff’s counsel, in support 
of several principles of law, on which it is supposed the decision 
of the case must materially depend. We have not, however, 
found it necessary to consider these authorities, since we are of 
opinion that the case turns not upon any doubtful principles of 
law, or rule of evidence as to the admission of proof of a parol 
agreement to vary the terms of a written contract, but rather on 
the application of the law to the facts reportéd. It is admitted, 
that the award of the arbitrators, on which the action is founded, 
does not follow the terms of the written submission, and is not 
binding on the parties, unless those terms were altered subse- 
quently to the submission. ‘The argument of the plaintiff’s coun- 
sel, accordingly, is founded on the assumption that such a subse- 
quent agreement has been proved with sufficient certainty. . 

There is no evidence of any express agreement of the parties ; 
as the plaintiff’s counsel admits. Wright, one of the two arbi- 
trators who signed the award, was examined as a witness, at the 
trial, and testified that the parties did agree that he and Amee, 
the other arbitrator, should be the referees, with power, in case 
of disagreement, to choose a third arbitrator, and that W. B. 
Dorr was agreed upon, to be brought in, if necessary. But it 
did not appear that this agreement was made subsequently to the 
execution of the written submission. On the contrary, it has 
been argued by the plaintiff’s counsel, on the admission that this 
parol agreement was made before, or at the time, the parties 
executed the written agreement. ‘This verbal agreement, there- 
fore, was superseded and merged in the written submission. © 
And the plaintiff’s counsel relies upon another part of Wright’s 
testimony, as presumptive proof of such a subsequent agree- 
ment; or rather he relies on the facts testified to by him, as 
sufficient to raise an implied promise, by the defendant, to per- 
form the award. 
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Wright testified that the defendant attended the first and 
second meeting of the two arbitrators who afterwards made the 
award, and that, at the second meeting, all the books, papers 
and accounts of the parties, were brought in, and all the evi- 
_ dence submitted; but that no witnesses were examined, and that 
the two referees made up the account from the books. ‘There 
were several meetings afterwards, at which the defendant did 
not attead. ‘I'he arbitrators state in their award, that they 
proceeded to hear the parties, by their consent, in the absence 
of Dorr, the other arbitrator. On this evidence, the plaintiff’s 
counsel contends, that the parties ‘must be presumed to have 
waived the written submission, and to have substituted a new 
parol submission to the two arbitrators who have since made 
their award. In support of this position, numerous authorities 
have been cited, and, among other cases, reference was made 
to the decision in Cummings v. Arnold, made at the present 
term. (Ante, p. 486.) But in that case there was evidence of 
an express new agreement, made after the written contract, va- 
rying its terms as to its performance. In the present case, 
there is no such evidence ; but the plaintiff’s counsel contends 
that there is sufficient evidence from which a subsequent parol 
agreement may be inferred. The substance of the evidence is, 
that the parties appeared before two of the arbitrators named in 
the written submission, and made no objection to the hearing be- 
fore them, when the books, papers and accounts of the parties 
were laid before the two arbitrators for their examination, in the 
absence of the third arbitrator. But this is not sufficient evi- 
dence to warrant the inference that there was a subsequent 
agreement of the parties to submit their claims to the two refer- 
ees only. ‘To justify such an inference, if it may be justified 
by law im any like case, the evidence must be clear, and the 
implication must be strong and free from all doubt. Now it 
appears that when these books and papers were laid before the 
two arbitrators for examination, no witnesses were called by 
either party. All the evidence, therefore, was in writing, 
and the parties might be willing that two of the arbitrators 
should examine the books, papers and proofs, under the ex 
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pectation that the other arbitrator would be called and con- 
sulted, before they should make their award. Several meet- 
ings of the two arbitrators were afterwards held, at which 
the defendant did not attend, and the award was not made 


until nearly three years after the second meeting when the de- — 


fendant attended. ‘This very unusual delay of the proceedings 
raises some doubt, (not very strong it is true,) whether the whole 
matter was not waived by mutual consent of the parties. ‘The 
principal doubt, however, arises from the parol agreement made 
before or at the time of the written submission. ‘The plaintiff 
offered to prove a subsequent parol agreement, varying the terms 
of the agreement in writing ; and to this point Wright was ex- 
amined, and he testified that the parties did agree that he and 
Amee should be the referees, with power, in case of disagree- 
ment, to choose a third ; and that Dorr was agreed upon to be 
brought in, if necessary. But this parol agreement was not 
made after the one in writing, and was consequently superseded 


thereby, and not binding on the parties. ‘This however ac- 


counts for the hearing before: the two referees, designated by 
the parol agreement ; and there is little doubt that they thought 
it regular to proceed in that manner under the written agreement, 
supposing that Dorr, who was to be brought in, if necessary, 
was properly named in the submission as one of the arbitrators, 
in general terms, without specifying the manner in which the ar- 
bitrators should proceed. ‘That the arbitrators labored under 
this mistake, appears by their award ; for the award refers only 
to the written submission. And Wright, in his testimony, refers 
to the parol agreement, as explanatory of their proceedings 
under the written agreement. From this view of the evidence, 
there is no reason to suppose there was any other parol agree- 
-ment than the one proved by the testimony of Wright ; and as 
this was superseded or merged in the written submission, it was 
not binding, although the written submission might have been in- 
tended to conform to the parol agreement. But the parol 
agreement, although it cannot control or vary the terms of the 
submission, is strong presumptive evidence to rebut the infer- 
ence on which the plaintiff’s counsel depends in support of the 
award. . 


j 
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We are of opinion, therefore, that as the proceedings of the 
arbitrators were irregular, and were not in pursuance of the sub- 


‘mission, the award is not binding, and the action on it cannot be 


maintained. 
Nonsuit to stand. 


PresipenT, Directors, &c. or THE ATLAS Bank 
vs. 
Presipent, Directors, &c. or tHE Nanant Bank. 


In adjusting the claims of the creditors of an insolvent bank whose estate and effecta 
are put into the hands of receivers, under Rev. Sts. c. 44, those creditors, who have 
demanded payment of the bills of the bank and been refused, are not to be allowed 
twenty-four per cent. interest, under Rev. Sts. c. 36, § 29; but they are to be al- 
lowed six per cent. interest from the time of such demand. 

In such adjustment, the claims of creditors to money deposited by them in the bank 
under an unlawful agreément that it should be paid at a future day certain, with 
interest, are to be allowed: Also the claims of the holders of bills issued by the 
banks under an unlawful agreement that they should be kept from free circulation for 
a limited time, or not be returned to the bank for redemption, within a limited time. 


Witpe, J.* This is a suit in equity.against an insolvent 
bank, and is founded on the provisions of the Rev. Sts. c. 44. 
The bill alleges the insolvency of the defendant bank, and that 
its charter had been repealed and annulled by the legislature , 
praying thereupon for the appointment of receivers, and that 
such proceedings might be had as are directed by the said 44th 
chapter of the revised statutes. (See 23 Pick. 480.) 

Receivers having been appointed, they were ordered to give 
notice to all creditors of the defendant bank, to bring in and 


prove their debts against said bank ; and the case now comes 


before us on sundry exceptions to the report of the receivers as 
to the allowance and disallowance of sundry claims of the said 
creditors. 

The questions raised have been ably discussed by counsel, 
and have been fully considered by the court. They are cer- 


vee 


* Hubbard, J. did not sit. in this case. 
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tainly not wholly free fron: seeming doubts and difficulties ; but 
a close and careful examination of the merits of the case has 
brought us to a conclusion, which appears to us to be well sus- 
tamed by the principles of equity, and according to which equal « 
and substantial justice may be administered to all parties inter- 
ested. 

The first class of claims, to which objections have been made, 
includes all those, which have been demanded of the Nahant 
Bank, in conformity to the Rev. Sts. c. 36, § 29; and the 
claims are for damages for the detention or non-payment of the 
debts due, at the rate of twenty-four per cent. a year from the 
time of demand. 

These claims were disallowed by the receivers, on the ground 
that they were not equitable ; because the assets of the said 
bank were not sufficient to pay the other claims allowed, and 
that if these claims for damages should be allowed, they would 
operate to the prejudice of other claimants equally meritorious ; 
and because also the receivers were of opinion that the 24 per 
cent., exacted by the statute, was a penalty, which ought not 
to be enforced in chancery, and was not a debt within the true 
meaning of the Rev. Sts. ¢. 44, § 10, which require the re- 
ceivers to ‘* pay all debts due from the corporation, if the funds 
in their hands shall be sufficient therefor, and if not, they shall 
distribute the same ratably among all the creditors who shall 
prove their debts.” 

To this decision of the receivers the several claimants except, 
and their counsel contend that the word ‘‘ debts,”’ as used in 
the statute, is not to be understood in its strict technical sense, 
but is to be understood in its popular meaning, as extending to 
all legal demands actually due, and which may be ascertained 
without the intervention of a jury. Admitting this construction 
of the statute to be correct, we are still of opinion, that the de- 
cision of the receivers, respecting these claims, is well founded. 

Courts of equity will not generally aid a party to enforce a 
penalty, especially if thereby a third party would be prejudiced. 
Now it is manifest that these claims, although nominally against 
the Nahant Bank, are really claims of preference over other 
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creditors who are entitled, equally with these claimants, to a 
ratable distribution of the assets of the bank, and without reduc- 
tion by the allowance of these penalties, which were intended to 
be enforced against the bank alone, and not to the prejudice of 
its bond fide creditors. “The bank has no interest whatever in 
the distribution of these assets ; and the claims, if allowed, can- 
not operate against the faulty party, but to the prejudice of in- 
nocent creditors, against whom these penalties were never in- 
tended by the legislature to be extended. ‘This certainly a court 
of equity will not allow. 

But the counsel for the claimants deny that the statute, on 
which their claims are founded, is a penal statute. But a similar 
statute was considered, in Suffolk Bank v. Worcester Bank, 
5 Pick. 109, as penal, and highly penal. And we think it was 
rightly so considered. A statute may be penal although a part 
or the whole of the penalty is given to the party injured. 
We are therefore of opinion that the receivers were quite 
right in rejecting these claims. ‘They however allowed interest 
at the rate of six per cent. on the bills, after payment was de- 
manded ; and to this allowance the plaintiffs’ counsel except. 
They contend, that in equity there is no difference between 
those bill holders, who demanded payment of their bills, and 
those who did not: ‘That all the bill holders have been equally 
prejudiced by the failure of the bank, and the non-payment of 
their bills, and that, therefore, they are entitled to a ratable dis- 
tribution of the assets: ‘That these claimants are entitled to 
damages against the bank at the rate of 24 per cent. per annum, 
which supersedes the claim of 6 per cent. to which they might 
be entitled but for the statute ; and that, although they cannot 
enforce their claims against the bank, they have no right to fall 
back on their claim of six per cent., as against the assets. 

There is seeming weight in these objections, and they have 
been deliberately considered by the court ; but considering all 
the circumstances of the case, we are of opinion that the allow- 
ance of 6 per cent. on the bills in question is justified by the 
principles on which courts of equity proceed in analogous, if not 
precisely similar cases. In distributing the assets of an insol- 
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vent debtor between his creditors, the general principle is, that 
all the creditors are to stand on a footing of equality. But if 
any one of them, by his superior legal diligence, has acquired a 
legal right or preference, a court of equity will not divest him 
of it. The rule is thus laid down in Codwise v. Gelston, 10 
Johns. 522: ‘If a fund for the payment of debts be created 
under an order or decree in chancery, and creditors come in to 
avail themselves of it, they will be paid in part passu, or upon 
a footing of equality. But where the law gives priority, equity 
will not destroy it, and especially where legal assets are created 
by statute, (as in case of judgment liens,) they remain so, though 
the creditors be obliged to go into equity for assistance. The 
legal priority will be protected and preserved in chancery.” 
So in Purdy v. Doyle, 1 Paige, 559, it is said, that judgment 
creditors, who have obtained a specific or general lien at law, 
are entitled to a priority of payment, and to the fruits of their 
superior diligence. And the same principle is laid down by 
Chancellor Kent, in M‘Dermutt v. Strong, 4-Johns. Ch. 687. 
‘These were cases, it is true, where the preferred creditors had 
obtained a legal lien on the debtor’s property ; and in the 
present case, the claimants have obtained no such lien on the 
property of the bank ; nor could they so have done, by our 
law, if they had prosecuted their claims to judgment. The 
principle of equity, however, laid down in these cases, has a 
strong bearing on the present claims. ‘The claimants have by 
their superior diligence acquired a legal preference over the 
other bill holders, who have neglected to present their bills to 
the bank for payment. Independently of the statute imposing 
a penalty on the bank, the claimants have obtained a legal title 
‘to interest, which the other bill holders have not. And the 
claimants are not to be prejudiced by the statute which imposes 
a penalty in addition to the legal rate of interest. The penalty 
imposed is in fact but 18 per cent. in addition to the legal rate of 
interest ; and the inability of the claimants to enforce the pay- 
ment of the penalty ought not in equity to impair their claim to 
Jegal interest, which only places them on a footing of equadity 
with the plaintiffs, the depositors, and the holders of post notes, 
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all of whom are allowed interest by the receivers ; and if the 
other bill holders had presented their bills to the bank for pay- 
ment, all the creditors would now stand on an equal footing. And 
it seems to us inequitable that their neglect should prejudice the 
claims of the more vigilant creditors, who are by law entitled to 
interest. Interest, when it arises by contract, is as much a debt as 
the principal ; and so we think it is when it is due by law, though 
it may arise on an implied promise. We are of opinion, there- 
fore, that the bill holders, who demanded payment of their bills, 
are entitled to interest at the rate of six per cent. from the time 
of their demands, as against the assets ; but that in equity they 
are not entitled to the additional 18 per cent. claimed, which 
we consider in nature of a penalty, which is not to be enforced 
to the prejudice of the other creditors. 

Some objections were made to the allowance of interest on 


those bills which were claimed to be due to assignees, after the 


demand of payment at the bank ; but we consider the interest 
as incidental, and that it passed with the bills, if it was so in- 
tended. Kven a chose in action may be assigned in equity. 
And upon the whole, we are of opinion, that the report of the 
receivers, as to the allowance and disallowance of interest on 
the demands proved, is not open to any valid exception. 

The next claims, to the allowance of which objections have 
been made, are those said to be founded on illegal contracts. 
Of these claims there are two classes. The one, those made 
by depositors of money in the defendant bank, on an agreement 
that the money should remain in deposit for a certain time, and 
should be paid at a future day with interest: The other, the 
claims made by the holders of bills issued upon an agreement to 
be kept out of circulation, and not to be demanded of the bank 
for a limited time. 

In regard to the first class of claims, it-was decided in White 
v. Franklin Bank, 22 Pick. 181, that such a depositor might 
recover back the money lent, although no action could be main- 
tained against the bank upon the express contract.. That decis- 
ion, as it seems to us, is well founded on the cases there cited, 
and on sound principles. ‘To have decided otherwise would 
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have given effect io an illegal contract, in favor of the principal 
offender, and would have operated as a reward for an offence 
which the statute was intended to prevent. 

In some of the circumstances, these claims differ from that 
of White v. Franklin Bank, which, however, we do not deem 
important, as in relation to the principal ground on which that 
case was decided, there is no difference. Upon the authority 
of that case, therefore, and upon principle, we consider the 
claims of these depositors, as allowed by the receivers, to be 
legal and valid demands against the bank ; no allowance being 
made for any penalty, or the fruits of an illegal contract. ‘The 
depositors then are the creditors of the bank, and why are they 
not entitled, equally with the other creditors, to a distributive 
share of their assets? It is said that these loans may be pre- 
sumed to have caused the losses and embarrassment of the bank. 
But such. a presumption is without the proof of any circum- 
stance to suppert it, and is indeed in opposition to the facts re- 
ported by the receivers. By their report, it appears that on the 
7th of December 1835, the following preamble and vote were 
passed by the Nahant Bank: ‘* Whereas this bank has extend- 
ed its business further than is found to be prudent or convenient, 
and the Atlas Bank has agreed to relieve us by taking a portion 
of our excess of business off our hands, and has heretofore re- 
lieved us therefrom: Now therefore it is voted, that the cash- 
ier of this bank be authorized and instructed to indorse such 
notes for this bank as we have agreed with the Atlas Bank that 
said bank shall take off our hands ; and that similar indorsements 
heretofore made by him are hereby confirmed, and this bank 
will be bound by all such indorsements heretofore or hereafter 
made.” 

All the deposites in dispute were made in the year 1836; 
some of them late in the year, just before the bank stopped pay- 
ment, and not long before its charter was annulled; so that it 
cannot be doubted that the obtaining of these deposites by the 
bank was the consequence, and not the cause, of its émbarrass- 
ments ; and that a portion of them is included in the assets now 
to be distributed ; and therefore, upon the plainest principles of 
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equity, as it seems to us, these creditors are entitled to a share 
in the distribution. As public policy does not interpose to de- 
prive them of their legal claims on the bank, so neither should 
it intercept their equitable claims on its funds. 

And we think the same principle applies to the other class 
of claims in favor of the holders of bills issued on an agreement 
that they should be kept from free circulation, and should not 
be demanded of the bank for a limited time. By the issue of 
these bills, the assets of the bank have been augmented, and in 
equity the bill holders ought to be let in to a share in the distri- 
bution. | 

By the Rev. Sts. c. 36, § 61, it is enacted that every bank 
which shall issue any bill, note, check, or draft, redeemable in 
any other manner, than by payment in specie on demand, shall 
be liable to pay the same in specie to the holder thereof, on de- 
mand. If then these bills had been expressly made payable at 
a future time, they were rendered valid claims on the bank, and 
were by law payable on demand, notwithstanding the time of 
payment expressed in the bills. Afterwards by St. 1837, 
c. 224, it was enacted that ‘‘no bank shall loan or issue any of 
its notes or bills, excepting such post notes as are authorized 
by law, with an express or implied agreement or understanding, 
that such notes or bills shall be kept from free circulation for a 
limited time ; and that any bank so offending shall forfeit and pay 
not exceeding one half nor less than one fourth part of the whole 
- amount loaned or issued.’’ We do not find that any of these 
bills were lent or issued after this last statute. If, however, any 
were so issued or lent, the claims of the holders stand on the 
same footing with those of the depositors already considered. 
The prohibition and the penalty are on the bank, as the offend- 
ing party. And besides ; as before remarked, these bills are ex- 
pressly declared to be valid demands against the bank. The 
agreements not to put them into circulation, or to demand pay- 
ment of them at the bank, were void, but did not vitiate the 
bills. 

We are therefore of opinion, that all these claims have been 
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rightly allowed by the receivers, and that the assets of the bank, 
in their hands, are to be distributed according to their report. 
Exceptions overruled. 

Greenleaf, Parsons § Gardiner, for the Atlas Bank, in sup- 
port of the exceptions taken to the receivers’ report. 

Leland, (James was with him,) for the creditors whose claims 
were disallowed by the receivers. 

B. R. Curtis, for the creditors whose claims were allowed 
by the receivers, and*objected to by the Atlas Bank. 


— 


Joun Puitures vs. Tue ComMMONWEALTH. 


In an indictment on St. 1804, c. 143, § 4, charging the breaking and entering, in the 
night time, of a snop or office, and stealing therein, it was not necessary to aver that 
the shop or office was ‘‘ not adjoining to or occupied with a dwellinghouse.”’ 

Where a defendant was convicted, in 1825, on an indictment which charged him with 
breaking and entering a shop in the night time, with intent to steal, and stealing 
therefrom, and which also alleged that he had, in 1818, been convicted of two similar 
offences, and had been thereupon sentenced to the state prison, and been discharged 
therefrom ; it’was held, that a sentence to three days’ solitary imprisonment and five 
years’ confinement to hard labor in the state prison, was not erroneous, although, by 
the law then in force, he should have been sentenced to the state prison for life. 

Where a defendant was convicted in May 1832 of a larceny in a dwellinghouse, com- 
mitted in March 1832, and was sentenced to the state prison, and an information for 
additional punishment was filed against him, and found true in 1836, which informa- 
tion alleged that he had been twice before convicted and sentenced to the state prison 
and had been discharged therefrom ; it was held, that a sentence to the additional 
punishment of one day’s solitary imprisonment and seven years’ hard labor in the 
state prison, was well warranted by the law then in force. 


Two writs of error. The first was brought to reverse a 
judgment of the municipal court, rendered at May term 1825 ; 
and the second to reverse a judgment of the same court, ren- 
dered at May term 1836. The indictment, on which the first 
judgment was rendered, charged the defendant (the plaintiff in 
error) with breaking and entering a shop, in the night time, with 
intent to steal, and stealing therein divers goods ; and it also set 
forth that he had been previously convicted of two similar of- 
fences, at the March term 1818 of the same court, and had been 
sentenced therefor to solitary imprisonment and hard labor in the 
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state prison. On this indictment, the plaintiff in error was tried 
and convicted, and was sentenced to three days’ solitary impris- 
-onment, and five years’ hard labor in the state prison. 

The second judgment, which the plaintiff in error sought to 
reverse, was on an information for additional punishment. ‘This 
information set forth the abovementioned conviction and sentence 
in 1825, the execution of that sentence, and the discharge of the 
prisoner, and his departure from the state prison on the 11th of 
May 1831 ; and it alleged that the prisoner, prior to that con- 
viction and sentence, had been sentenced to hard labor, for a 
term of years, in the state prison; viz. at March term 1818, 
which sentence had been executed, and the prisoner thereupon 
been discharged on the 6th of May 1824. The information 
further alleged, that the prisoner was convicted, at the May 
term 1832, of larceny in a dwellinghouse, on the 15th of March 
1832, and was sentenced therefor to one day’s solitary imprison- 
ment, and four years’ hard labor in the state prison, and that he 
was then in said prison, in pursuance and execution of that sen- 
tence. ‘I'he prayer of said information was, that such additional 
punishment of the last mentioned offence might be awarded, as 
was by law provided in cases of convicts who had been twice 
before convicted and sentenced to a state prison, and been twice 
discharged therefrom. This information was found by a jury to 
be trae, and an additional punishment was awarded, of one day’s 
solitary imprisonment, and seven years’ hard labor in the state 
prison. 

These cases were argued at the last March term. 

G. Bemis, for the plaintiff in error. ‘The judgment of 1825 
is erroneous, as the indictment did not aver that the shop was 
not adjoining to. or occupied with a dwellinghouse. [See the 
argument on this point, Devoe v. The Commonwealth, ante, 316. | 
That judgment being erroneous, there was but one former sen- 
tence and discharge of the prisoner set forth in the information, 
and he was not liable to additional punishment. By St. 1832, 
ce. 73, such punishment could be inflicted only on such convicts 
as had before been twice sentenced to more thati a year’s con- 
finement in a state prisqn, and had been twice discharged there- 
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from. ‘That statute was applicable to the prisoner’s case, when 
he was brought up on the information. Commonwealth v. 


Getchell, 16 Pick. 452. Commonwealth v. Mott, 21 Pick. 


492. 

The judgment of 1825 cannot be sustained as a judgment for 
an additional punishment, although former convictions were set 
forth’ in the indictment. For, by Sts. 1817, ¢c. 176, § 5, and 
1827, c. 118, § 19, which were then in force, the additional 
punishment must have been by confinement to hard labor for 
life. And the prisoner is as well entitled to a reversal of that 
judgment on this ground, as he would have been if the addition- 
al punishment thereby inflicted had been greater than was war- 
ranted by law. The King v. Bourne, 7 Adolph. & Ellis, 58. 
The Queen v. Hartnett, Jebb’s Crown Cases, 302. 

If, however, the judgment of 1825 was not erroneous, and 
if the last section of the ‘‘ act to amend the revised statutes ”’ 
was applicable to the prisoner’s case when he was before the 
court on the information, so that an additional sentence to seven 
years confinement to hard labor might have been legally award- 
ed; still the sentence awarded on the information was erroneous, 
as it included one day’s solitary imprisonment, which that sec- 
tion does not warrant. 

Austin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. The prisoner, who brings these writs of error, 
has been before the court on a former occasion. Common- 
wealth v. Phillips, 11 Pick. 28. 

The principal objection to the validity of the first judgment 
which the prisoner seeks to reverse, and the only one assigned 
for error, is, that the defendant was charged with breaking a shop 
in the night, and stealing therefrom, without averring that it was 
a shop not adjoining a dwellinghouse. This was fully consider- 
ed, and decided recently, in the case of Devoe v. The Common- 
wealth, (ante, 316,) in which it was held that this is not an 
error which invalidates the judgment. 

Another error was assigned at the hearing, namely, that as 
two prior convictions were recited in the indictment on which 
the conviction and judgment of the municipal court were had, at 
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May term 1835, the judgment ought to have included the addi- 
tional punishment prescribed by St. 1617, ¢c. 176, § 5, which 
was then in operation, and by force of which he might have 
been sentenced to the state prison for life; and because such 
was not the sentence, the judgment was erroneous. It is not 
to be disregarded, that the construction first put upon this stat- 
ute, and for several years after its enactment, by the municipal 
court, was, that to render the convict liable to the punishment of 
imprisonment for life, the convict must have been at two several 
times before, convicted and sentenced, and at two several times 
discharged from the state prison. | It is true, that this court de- 
cided in Commonwealth vy. Phillips, 11 Pick. 28, on this same 
judgment, that two convictions, followed by two distinct sen- 
tences to the state prison, at one and the same term of a court, 
were two convictions, within the meaning of this statute. This 
was decided in 1831, and probably gave rise to the statute pass- 
ed at the next session of the legislature, (St. 1832, c. 73,) 
providing that there should be two several convictions, and sen- 
tences to the state prison, and two distinct discharges there- 
from, in order to bring the party within this provision of Sts. 
1817 and 1827. ‘The two convictions, recited in the judgment 
of 1825, were convictions at one and the same term of the mu- 
nicipal court. But supposing that decision on the construction 
of the statute, as the law then stood, was right, and that the 
municipal court might and ought, under that conviction, to have 
sentenced the prisoner to the state prison for life, as upon a 
third: conviction ; yet the court are of opinion, that the direct 
penalty, prescribed as the punishment of the offence, as set 
forth in the indictment and found by the jury, and the additional 
punishment to which he was liable on being sentenced a second 
or third time, by a separate statute, are so far separate and dis- 
tinct in their nature, that a sentence, imposing the former, was 
not erroneous because the latter was not added. We have al- 
ready decided, in reference to this same judgment, that the 
omission of the court to impose an additional punishment upon 
the original conviction, when the prior convictions are brought 
judicially before the court by the indictment, affords no reason 
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for sustaining an information subsequently filed for imposing the 
additional punishment, by a separate judgment. 11 Pick. 28. It 
is Impossible therefore that the prisoner could suffer any injury - 
or inconvenience, by the omission of the additional punishment. 
The court are therefore of opinion that the judgment for the 
penalty prescribed for the particular offence was well warranted 
by law, without annexing the additional punishment ; and that 
the omission of such additional punishment does not render the 
judgment erroneous and require it to be reversed. 

Another writ of error is brought by the prisoner, to reverse 
a judgment against him at the May term, 1836, of the municipal 
court, awarding an ‘additional punishment of one day’s solitary 
imprisonment and seven years’ hard labor, in the state prison. 

‘The success of this attempt to reverse the judgment for ad- 
ditional punishment depends mainly, indeed wholly, on. his suc- 
cess in reversing the judgment of 1825. If that judgment had 
been reversed, so that upon his conviction at May term 1832, 
he could be regarded only as a second comer to the state prison, 
there would have been good ground to contend that the judg 
ment for additional punishment as such second comer, could not 
be upheld. He was indicted in May 1882, for an offence al- 
leged to have been committed in March 1852. At that time, 
St. 1832, c. 73, was in force, having been passed on the 29th 
of February 1832. By this statute, it was provided, that no 
convict should thereafter be sentenced to additional punishment, - 
unless it should be alleged and proved, that he had been, at two 
several times before, sentenced to the state prison, and twice 
discharged therefrom. ‘This statute, however, was repealed by 
St. 1833, c. 85, and the former law, in respect to second and 
third comers, restored. ‘The last provision was substantially re- 
enacted by the ‘‘ act to amend the revised statutes,’ which was 
in force, when the judgment now under consideration was pass- 
ed. But as we have now decided, that the judgment of 1825 
was a valid judgment, and as there was a previous uncontested 
conviction, and sentence to the state prison ; then in May 1832, 
when the prisoner was convicted, and in March 1832, when the 
offence was committed, he did stand chargeable with two valid 
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convictions, on the ground of which, he was liable, for his third 
offence, to the additional punishment, as a third comer. The 
St. of 1832 did not affect the case of those who had been at 
two several times previous sentenced to the state prison, and 
twice discharged. Those who stood in that predicament have 
at all times been liable to such additional punishment, since the 
first adoption of this principle of cumulative punishment, for 
successive penitentiary offences, by St. 1817, c. 176, §§ 5, 6. 

The St. of 1833, besides restoring the provisions of law re- 
lating to second and third commitments to a state prison, also 
provided, that upon a third conviction and sentence, the convict 
might be sentenced for his life, or for any term not less then 
seven years. 

The fact, that the prisoner was rightly sentenced as a third 
comer, also answers one other objection to this judgment, which. 
was,-that as the punishment exceeded the term of seven years, 
by one day, it was erroneous, inasmuch as second comers were 
not liable for any term exceeding seven years. 

- The sentence, then, for seven years and one day, was not 
excessive or illegal. 

The court are therefore of opinion, that the judgment for ad- 
ditional punishment on information, rendered at the municipal 
court, May term 1836, was not erroneous, and that the same 
ought to be affirmed. 

Judgments affirmed. 
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ABATEMENT. 


See Jupement, 3. Pueapine, 4. 


ACTION. 


1. A subscription paper recited that a religious society was about to erect 
a meetinghouse, and had chosen a prudential committee, and that certain 
individuals were willing to contribute towards the expense of purchasing 
land, and erecting said house, and that the subscribers engaged to pay 
to said committee, or their order, such sums of money as were affixed by 
the subscribers to their respective names: R. signed said paper and af- 
fixed his seal thereto, and added the words, ‘‘ ten shares, five hundred 
dollars ; ’’ and three others subscribed 5 each: No house was built, 
nor were any shares in any stock or property ever made. /Jle/d, that the 
society could maintain no action against R. on his subscription. 

Universalist Society in Newburyport v. Currier, 417. 

2. The selling of a promissory note by one who has caused it to be in- 
dorsed by a minor, without erasing the indorsement or otherwise making 
it appear on the note that the indorsement is not to be relied on, is, if 
unexplained, a representation to all subsequent holders that the indorse- 
ment constitutes a valid contract: And though the seller gives notice to 
the first purchaser that the indorsement is worthless; yet if such pur- 
chaser sells the note without disclosing the infirmity of the indorse- 
ment, his vendee, if he suffer therefrom, may maintain an action for in- 
demnity against the first seller. Lobdell v. Baker, 469. 

3. Where indemnity is offered to an officer, upon request made to him, by 
a second attaching creditor, not to apply the proceeds of a sale on exe- 
eution to satisfy the judgment of the first attaching creditor, it is not 
necessary that the grounds of such request should be communicated te 
the officer in order to render him liable to an action for disregarding it. 

Peirce v.\ Partridge, 44. 


See ArgitraTion, 3. INsuRANCE, 2. 


ADDITIONAL PUNISHMENT. 
See InrormatTion. JupGmEenT, 1. Senrence, 3. 4. 
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ADMINISTRATION AND ADMINISTRATOR. 
See Executor anp ADMINISTRATOR. 


. 


ALTERATION OF INSTRUMENTS. 


1 If after the execution and delivery of an unattested bond, the obligee, 
without the knowledge and assent of the obligor, fraudulently and with 
a view to some improper advantage, procures a person, who was not — 
present at the execution of the bond, to sign his name thereto as an at- 
testing witness, the bond is thereby avoided and the obligor discharged. 

Adams v. Frye, 103. 

2, The act of an obligee in procuring a person who was not present at the 
execution of the bond, nor duly authorized to attest its execution, to sign 
his name thereto as an attesting witness, is, primd facie, sufficient to au- 
thorize the jury to infer a fraudulent intent. But it is competent for the 
obligee to rebut such inference ; and if the act be shown to have been 
done without any fraudulent purpose, the bond will. not be avoided by 
such alteration. Jd. 


AMENDMENT. 


1. Where part of the demandants, who join in a writ of entry, are not en- 
titled to recover, the writ may be amended by striking out the names of 
such demandants, and the others may thereupon recover their shares of . 
the demanded premises. Thayer v. Hollis, 369. 

2. A plaintiff who commences an action against a firm on a note, given in 
the partnership name by one ef its members, partly for his private debt 
and partly for a debt of the firm, may amend his declaration by filing 
new counts that embrace only the debt due from the firm, and may re- 
cover that debt on such new counts: But if the plaintiff knows, when 
he commences such action, that a private debt of one of the firm is in- 
cluded in the note, he must, as a condition of leave to amend, pay the 
defendant’s costs to the time of making the amendment, and take no 
costs that accrued to him before that time. Barker v. Burgess, 273. 

3. Where the owner of sheep, that were injured by three dogs belonging 
to different owners, brought several actions against the owners, and 
averred in each declaration that the sheep were of the value of $30, 
and recovered judgment in two of the actions; it was held, that he 
might amend his declaration against the other owner, by averring the 
value of the sheep to be $50. Capron v. Thompson, 59. 

4. A declaration, which alleges that the defendant, with a design to de- 
ceive, defraud and injure all persons who might purchase a certain prom- 
issory note, procured a minor to indorse the same, and then sold the 
note to cne who relied on the indorsement as valid, may be amended by 
adding a count, in which the averment of the defendant’s fraudulent in- 
tent in procuring the indorsement is omitted, and an allegation intro- 
duced, that the defendant, after procuring that indorsement, sold the 
note as and for a note on which the indorsement was that of a person of 
full age, effectual, and incapable of being avoided. Lobdell v. Baker, 469 
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5. A declaration, by the assignee of an estate, on the covenant against in- 
cumbrances, may be amended by declaring on the covenant of warranty. 
Clark v. Swift, 395, 396. 


APPRAISERS. 
See-Contract, 6. Execution, 3. 4. 


ARBITRATION. 


1 Where A. and B. agreed that A. should take back a lot of hides which 
he had sold and delivered to B., and should pay B. for his labor expend- 
ed on them in the process of manufacturing them into leather, and b. 
brought an action against A. on this agreement, to recover for such la- 
bor, and the parties by a rule -of court referred ‘‘ thé action, and all 
demands connected with the same,’’ to the determination of K.; it was 
held, that K. had authority to consider and decide upon the claim of A. 
against B. for the value of such portion of the lot of hides as was sold 
and delivered by him to B. and not returned by B. to him. 

fMigby v. Upton, 409. 

2. Underwriters caused R. to be insured, for whom it concerned, a certain 
sum on freight and another sum on property on board a vessel for a cer- 
tain voyage. ‘I’. & W. were the persons concerned ; ‘I’. being interest- 
ed in one third of the freight and property, and W. in two thirds there- 
of. R. made aclaim on the underwriters for a total loss, and he and 
they, by an agreement in which they admitted the interest of the party 
for whom insurance was effected, referred all claims and demands under 
the policy to arbitrators, whose award should be final. ‘The arbitrators 
awarded that the underwriters should pay R. a total loss, and R. brought 
an action on the award. Jfe/d, that the underwriters could not show in 
defence that they did not, by the agreement to refer, intend to admit that 
insurance was effected for W.; nor to show that the question whether 
insurance was effected for W. was not presented to nor passed upon by 
the arbitrators. Richardson v. Suffolk Ins. Co., 573. 

3. A written submission to the arbitration of three men supersedes a pre- 
vious or simultaneous oral agreement that two, who are named in the 
submission, shall be the arbitrators, with power to callin the third in 
case of disagreement; and an award made by the two, in such case, is 
not binding, and is not a ground of action. Loring v. Alden, 576. 

4. Where a written submission was made to the arbitration of three; two 
of whom made an award without calling upon the third, and in an action 
on the award the plaintiff attempted to support its validity, on the ground 
that the parties varied the terms of the submission, by a subsequent 
agreement that two of the arbitrators might decide the case; it was 
held, that in the absence of evidence of an express agreement of that 
kind, an implied agreement could be proved only by facts and cireum- 
stances which left no doubt. Jd. 


ASSESSORS. 


1. Where a town votes that its assessors shall be allowed a certain gross 
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sum for their services during the year, they are not entitled, by the Rev 
Sts. c. 7, § 45, to one dollar a day in addition to the sum thus voted. 
Moody v. Inhabitants of Newburyport, 431. 
2. Assessors are entitled to the statute compensation of one dollar a day, 
for every day that they are employed as such, although it exceeds the 
sum which the town may have voted as their compensation: And if the 
sum thus voted. exceeds the statute compensation, they are entitled to 
such sum; but they are not entitled to such sum and also to the statute 
compensation, unless it appears from the terms of the vote of the town 
that ‘re sum voted was intended to be in addition to one dollar a day. 1b. 


ASSIGNMENT. 


1. A. drew an order requesting B. to pay C. money, not exceeding a cer- 
tain amount, out of any funds of A. that might come into B.’s hands: 
B. accepted, to pay out of any funds of A. that might come into his 
Lands, after deducting all sums that might be due from A. to him  Be- 
fore B. received the funds, a commission of insolvency issued against A. 
under St. 1838, c. 163, and B., after receiving them, insisted that he 
was bound to pay the balance, which was due to A., to his assignee: In 
a suit by C. against B. on his acceptance, it was held that the order was 
prima facie an assignment of the fund, and that, in the absence of evi- 
dence that it was without consideration, or was otherwise fraudulent, C. 
was entitled to recover. Bourne v. Cabot, 305. 

. Where a mortgage of goods was made to secure payment of money 
lent, and for which no other security was given, and the mortgagee, by 
writing on the mortgage, assigned all his interest in the instrument, and 
every thing therein contained, and authorized the assignee to take all le- 
gal measures for the recovery to his own use and enjoyment of all the 
assigned premises ; it was held that the debt for money lent was therc- 
by assigned. Held -also, that there was no implied warranty, by the 
mortgagee, of his title to the mortgaged goods. Jones v. Huggeford, 515. 

3. An assignment under St. 1836, c. 238, is not made void by the assign- 
or’s giving a preference to particular creditors immediately before the 
execution of the assignment, although he afterwards makes those pre- 
ferred creditors his assignees. Macomber v. Weeks, 512. 

4. Property which is illegally transferred, for the purpose of giving a pre- 
ference to a creditor, by a debtor who afterwards makes an assignment 
under St. 1836, c. 238, falls into the general fund assigned for the bene- 
fit of all his creditors; and therefore the preferred creditor cannot be 
charged as trustee of the debtor, in the process of foreign attachment 
sued out by a single creditor. JO. ‘ 

5. An insolvent debtor’s right of action, for the recovery of threefold the 
amount of interest paid by him on a usurious contract, passes by an as- 
signment of his estate, &c. under St. 1838, c. 163, § 5, and his assignee 
may maintain a bill in equity to recover it. Gray v. Bennet, 522. 


w 


See ATTACHMENT, 2. InsotventT Desrors. 


ASSUMPSIT. | 
1. Where selectmen, without the authority of the town, apply for a jury 
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to reduce damages estimated by the county commissioners upon the lay- 
‘ng out of a town way, and a warrant is thereupon issued to an officer, 

' requiring him to summon a jury to hear and determine the matter of 
complaint, and he performs the service so required of him, he may main- 
tain an action against the selectmen to recover therefor and for his dis- 
bursements. Baker v. Thayer, 312. 

2. Where the owners of different mills on the same stream agreed to pay 
the several sums subscribed by them, for the purpose of raising a reser- 
voir for the use of their mills, it was held, that they thereby became lia- ’ 
ble to each other to contribute to the expenses necessarily incident there- 
to, including damages thereby caused by flowing others’ lands; and that 
though one of the owners conveyed his right in his mill and in the re- 
servoir, before judgment was recovered against the owners of the reser- 
voir, by a land owner, for gross damages, yet he was liable to the other 
owners for his proportion of the amount of such damages, according to 
his proprietary interest in the reservoir at the time of his subscription. 

Dodge v. Wilkinson, 292. 

3. And where, in aah case, an owner of eight fifty-sixths of the reservoir, 
&c., subscribed a sum which amounted to eight thirty-ninths of the 
whole subscription, it was held, that he was not thereby bound to pay 
more than eight fifty-sixths of the subsequent expenses necessarily inci- 
dent to the raising of the reservoir. bd. 

4. An auctioneer sold, at the request of the owner, different lots of stand- 
ing wood, part of which were not within the county where he had au- 
thority to sell at auction, and the purchasers took the wood and paid the 
owner therefor: ‘The auctioneer afterwards paid to the Commonwealth 
the auction duty on the whole of those sales. Held, that he was enti- 
tled to recover of the owner the amount of that duty, in an action for 
money paid. Robinson v. Green, 159. 

5. An administrator de bonis non, who is appointed after the absconding of 
an executor, is entitled to recover from a guardian money which was 
paid him by the executor, but which did not belong to the ward — with 
interest from the time of demanding the money. Stevens v. Goodell, 34 


See Lunatic, 3. 


ATTACHMENT. 


1. Personal property which is mortgaged to secure the mortgagee from all 
liabilities assumed by him for the mortgagor, ‘‘ as indorser, joint promi- 
sor, surety or otherwise,’’ may be specifically attached by another cred- 
itor of the mortgagor; and the mortgagee cannot maintain an action 
against the officer who so attaches it, unless he first demands payment, 
and states an account of the demand for which the property is liable to 
him, according to the provisions of the Rey. Sts. c. 90, $$ 78, 79. 

Haskell v. Gordon, 268. 

2. Where an attachment of goods is dissolved by an assignment of the 
debtor’s property, under St. 1838, c. 163, the officer’s bailee of the 
goods, who has undertaken to redeliver ie to him, is discharged from 
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his undertaking, although he has an indemnity against any loss he may 
sustain by it. Sprague v. Wheatland, 416. — 
See Morteace, 9. 


AUCTION AND AUCTIONEER. 


. Where different lots are sold severally at auction. the.sale of each is a 


distinct contract, and the auctioneer’s commission accrues upon each 
complete sale, unless he has contracted with the owner for an entire sum 
as compensation for his whole service. Robinson v. Green, 159. 


. Hence, where an auctioneer sold, severally, numerous lots of standing 


wood, at the request of the owner, and part of the wood was within the 
limits of a county where the auctioneer had no authority, and was by 
law prohibited to sell; it was held that he was entitled to recover of the 
owner compensation for selling those lots which were within the county 
where he was licensed and qualified to sell at auction. Id. 


See Assumpsit, 4. Contract, 2. 3. 


AWARD. 
See ARBITRATION. 


BANK. 


. In adjusting the claims of the creditors of an insolvent bank whose es- 


tate and effects are put into the hands of receivers, under Rev. Sts. 
c. 44, those creditors, who have demanded payment of the bills of the — 
bank and been refused, are not to be allowed twenty-four per cent. in- 
terest, under Rey. Sts. c. 36, § 29; but they are to be allowed six per 
cent. interest from the time of such demand. 


Atlas Bank v. Nahant Bank, 581. 


2. In such adjustment, the claims of creditors to money deposited by them 


= 


in the bank under’an unlawful agreement that it should be paid at a fu- 
ture day certain, with interest, are to be allowed: Also the claims of 
the holders of bills issued by the bank under an unlawful agreement that 
they should be kept from free circulation for a limited time, or not be re- 
turned to the bank for redemption, within a limited time. Jd. 


BASTARD. 


. Where both parties to a complaint for the maintenance of a bastard 


child live within the State, such complaint may be brought and prose- 
cuted in the county where one of the parties lives, although the child 
was begotten and born in another county. Walliams v. Campbell, 209. 


BILL IN EQUITY. 


See Equiry. Pueaprine, 3. 


BILL OF EXCHANGE. 
See Equity, 1. Manuracrurine Corporation, 3. 
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BOWLS. 
See Untawru. Games. 


COLLATERAL SECURITY. 


1. Where one of two sureties gives collateral security for the pay ment of 
the debt for which he is surety, his co-surety does not, by paying that 
debt, become entitled to the benefit of that security. 

Bowditch v. Green, 360. 

2. The holder of collateral security for a debt has no authority to transfer 
that security after the debt is paid: Payment of the debt, by whom- 
soever made, discharges such security. Id. 


See Equity, 2. Promissory Norm, 4. 


COLLECTOR. . 


The provision in the ‘‘ act to amend thé revised statutes,’’ that when any 
person, committed to jail for non-payment of taxes, shall be discharged 
by taking the poor debtors’ oath, ‘‘ the collector shall be lable to pay 
the tax, with the charges of imprisonment, unless he shall have commit- 
ted the party within one year after the tax was committed to him to 
collect,’’ does not render the collector liable to pay for the support of the 
person so committed, while in jail. 

Inhabitants of Townsend v. Walcutt, 152. 


CONDITION. 


1. A testator devised one undivided half of his farm to trustees, for the sup- 
port of his son A., and also directed that a certain part of his dwelling- 
house should be kept solely for A.’s use and benefit. He devised the 
other undivided half of his farm to B. on the following conditions: That 
B. should carry on the whole farm at the halves, and pay half the yearly 
income thereof to the trustees or guardian of A. for A.’s sole use; and 
should furnish A. with fuel, and also with a horse and chaise as often 

as A.’s trustees or guardian should think proper, and also attend to his 
person and apartments ; and should, if A.’s trustees or guardian should 
deem it advisable to remove him from said house and board him else- 
where, pay one half the income of the whole farm to A.’s trustees or 
guardians, for A.’s sole use and benefit. Held, that the devise to B. did 
not restrain him from alienating, during the life of A., the estate so de- 
vised to him ; that all said conditions might be performed by B.’s alienee ; 
and that B. could give a good and perfect title to said estate, by convey- 
ing the same subject to said conditions. Simonds v. Simonds, 558. 

2. Where an agreement of certain creditors to give their debtor an exten- 
sion of time, and to accept a part in discharge of the whole of their de- 
mands, is made on a condition that a certain other creditor shall execute 
the same agreement, and such creditor has previously made an assign- 
ment, for the benefit of his own creditors, of his demand ¢gainst such 
debtor, the execution of said agreement by his assignées is a perform 
ance of that condition. Gifford v. Allen, 255. 


VOL. III. 39 ; 
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CONTRACT. 


I. Validity §- Consideration. 
II. Construction. 


I. Vahdity g- Consideration. 

1. If asale of lottery tickets is made in another State, where such sale is 
lawful, to a citizen of this State, it is a lawful transaction, although the 
seller knows that the purchaser buys them for the purpose of selling 
them in this State, where such sale is prohibited by statute; and the 
seller may maintain an action, in the courts of this State, to recover pos- 
session of real estate mortgaged to the buyer, and by him assigned to 
the seller, to secure payment of a note given for such tickets. 

McIntyre v. Parks, 207. 

2, An agreement between A. & B. that B. will permit A. to buy a tract of 
land which is to be sold at auction, and that A. will buy it and convey a 
certain part thereof to B. at an appraisement to be made by persons 
named in the agreement, is not, on the face of it, void for illegality. 

Phippen v. Stickney, 384. 

3 An agreement by two or more persons, that one of them only will bid 
at an auction of property, and will become the purchaser for the benefit 
of them all, is illegal, if it be made for the purpose of preventing com- 
petition at the biddings and depressing the price of the property below 
the fair market value. Aditer, if the purpose of the agreement be to 
enable each of the parties to become a purchaser, when he desires,a part 
of the property offered for sale, and not the whole lot; or if the agree- 
ment be for any other honest and reasonable purpose. Id. 

4. A trustee of a fund that was raised for the benefit of L. and C. paid to 
L. the greater part of her share of the principal thereof, and took from 
her and her husband a full release, and thereupon agreed to pay the 
residue of the fund, that would have belonged to L., to her children, 
after her decease: The donors of the fund afterwards confirmed the 
doings of the trustee, but made new limitations of the fund, inconsistent 
with his said agreement: Held, that said agreement was without con- 
sideration, and that it was not confirmed by said donors. 

Vincent v. Gorham, 343. 


See Banx, 2. Promissory Nore, 3. 6. 


Il. Construction. 


5. A. covenanted to pay B. $1250 for carrying, during 13 months, all 
the mails between Boston and Providence ; B. to leave Boston, with the 
Providence way mail, at 5 o’clock, A. M.: Provided, that if the time 
for leaving with said way mail should be changed to 8 o’clock, then A. 
should pay $1000, and no more, for carrying all said mails. Said sum 
of $1000, or $1250, whichever might become due, to be paid in equal 
quarterly payments. ‘The post office department permitted B. during 14 
days of the 13 months, to leave Boston, with the said way mail, at 8 
o’clock, A. M.; and at the end of 14 days, that permission was revoked. 


Held, that by the true construction of the covenant, B. was entitled te 
. 
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recover of A. at the rate of $1250 for 13 months, during the time he 

left Boston at 5 o’clock, and at the rate of $1000 for 13 months, during 
the time he left Boston, under said permission, at 8 o’clock. 
Brown v. Vinal, 533. 

6. Where one makes a valid promise to convey land to another for the 

sum at which it shall be appraised by three certain men, it is not neces- 

sary that they should be unanimous in their appraisement, in order to 
bind the promisor to make the conveyance. Phappen v. Stickney, 384. 


See AssicNMENT, 2. Sate, 1. 


CORPORATION. 


:. In a suit against a close corporation, it is not necessary, nor regular, to 
issue a subpena duces tecum to their clerk to bring their records into 
court. Westcott v. Atlantic Silk Company, 282. 

2. ‘The acceptance of an act of incorporation may be proved by shaving 
the exercise of the corporate powers therein granted, without proof of a 
vote of acceptance by the corporate body. 

Middlesex Husbandmen, &c. v. Davis, 133. 

3. Where an act of incorporation directed in what manner the first meeting 
for the organization of the corporation should be called, and it was 
shown, that at the first meeting the proper officers were elected in due 
form, and no defects were shown in the subsequent proceedings of the 
corporation, for twenty years or more ; jt was held that there was suf- 
ficient presumptive proof of its original organization, although it did not 
appear how the first meeting was called. Jd. 


See Manuracturinc Corporation. P.eapine, 4. 


COSTS. 
See AMENDMENT, 2. Way, 5. 


COUNTY COMMISSIONERS. 
See Ram Roap. Way, 1. 4. 


COVENANT. 

1. A covenant in a deed, that the land thereby conveyed is free from all 
incumbrances, does not run with the land, and an action for the breach 
thereof cannot be maintained by an assignee of the grantee. 

Clark v. Swift, 390. 

9. If there be an incumbrance on land at the time when it is conveyed with 
a covenant against incumbrances, the covenant is broken as soon as it 
is made, a cause of action immediately accrues to the grantee, and unless 
the action is commenced within twenty years from that time, it is barred 
by the statute of limitations. — Rev. Sts. c. 120,§ 7. Jb. 

3, A grant, by a mortgagor, of his equity of redemption, with covenants 
of warranty, &c. is so far a conveyance of the land, that the covenants 
real are annexed to it and pass with it to the grantee and his assigns. 

: White v. Whitney, 81. 

4. Where A. conveys to B., with a covenant of warranty, land that is 

under mortgage to C., and B.’s right, title and interest (being an equity 
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of redemption) is seized and sold on execution, and a deed thereof is 
given to the purchaser by the officer, pursuant to the Rev. Sts. c. 73; 
the purchaser thereby becomes the assignee of the covenant, and may 
maintain an action against A. for the breach thereof. Jd. 

5. The entry of a mortgagee, in the presence of witnesses, for condition 
broken, and for the purpose of foreclosure, pursuant to the Rev. Sts. 
c. 107, is such an ouster of him who holds the land under covenant of ° 
warranty, as entitles him to an action for breach of such covenant. Id. 

6. Where land, that is subject to a mortgage, is conveyed with a covenant 
of warranty, and the grantee is ousted by the mortgagee, the rule of 
damages, upon a suit on the covenant, is the value of the estate at the 
time of the ouster, unless that value exceeds the amount due on the 
mortgage ; but if it exceed that amount, then that amount is the measure 

-of damages. Jb. er j 
See RELEASE. 


DAMAGES. 
See Covenant,6. Rai~ Roap. Sats, 1. 


DEED. 

1. If a grantor, at the time of his giving directions for the making ol a 
deed, and after the deed is drawn and presented to him, directs and in- 
tends, that from and after its execution it shall be taken and retained by 
the scrivener until after the grantor’s death, and then. be delivered to 
the grantee— and he thereupon executes the deed, pursuant to such 
intent, and then, without changing his purpose, delivers it to the scrive- 
ner to be attested and acknowledged, and to be retained by him, without 
any further act of the grantor; and the deed is attested and acknowl- 
edged, and is retained by the scrivener until after the grantor’s death 
and is then delivered-to the grantee —the estate vests in the grantes 
from the time of the execution of the deed. Foster v. Mansfield, 412. 

2. Where an agreement was made for the sale of land at a certain sum 
per rod, and a deed was made out but not acknowledged and delivered, 
because the land had not been measured; and the owner afterwards ae- 
knowledged the deed and sent it to the registry, without the knowledge 
of the grantee ; it was held that the grantee had no title, as against a 
creditor of the grantor, who had attached the land before the grantee had 
accepted the deed, and had afterwards levied an execution upon it. 

Samson v. Thornton, 275. 

3. Under the Rev. Sts. c. 59, § 28, which provide that no unrecorded con- 
veyance of real estate shall be valid and effectual, except against the 
grantor, &c. ‘* and persons having actual notice thereof,”’ it is not neces- * 
sary, in order to render such conveyance valid against a subsequent 
grantee, &c., that he should have positive and certain knowledge of its 
existence, or such knowledge as he would acquire by seeing the deed or 
being told thereof by the grantor. The notice is sufficient, if, it be such 
as men usually act upon in the ordinary affairs of life. | 

Curtis v. Mundy, 405. 
See Contract, 6. Disseizin, 2.3. RELEASE. © 


1. 


2. 


3. 
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DISSEHIZIN. 


The making of a fence on wild land, by felling trees and lapping them 

together, is not sufficient to warrant a jury in presuming that the owner 
of the land had notice of such fence ; nor does it amount to a disseizin 
of such owner. Coburn v. Hollis, 125. 

If one tenant in common of land executes a deed of the entire estate, 
and the grantee causes the deed to be recorded, and enters into posses- 
sion, claiming title to the entirety, and openly exercises acts of owwner- 
ship, it is a disseizin of the cotenants, and they cannot subsequently pass 
their portion of the estate by a deed to a third person. 

Parker v. Proprietors of Locks 5 Canals, 91. 

Where part of several tenants in common of land convey their shares 
thereof by deeds to A., who afterwards executes to B. a deed of the 
whole estate, and B. enters claiming the whole, and disseizes the co- 
tenants, and then conveys the whole estate to C., who’ also enters claim- 
ing the whole, and the cotenants then make a deed of their shares of the 
land to D., and he impleads C. in a writ of entry, C. is not estopped, by 
the deeds to A., to set up a title by disseizin. 0. 


See Partition, 2. Writ or Ricut. 


DIVORCE. 


Though a husband so abuses his wife that she has justifiable cause to leave 


—" 


him, and does leave him for such cause, and does not return nor offer 
to return to him, and he, for five consecutive years next after her de- 
parture, wholly neglects to provide for her maintenance, and does not 
seek to live with her, yet she cannot maintain a libel against him for a 
divorce a vinculo, under St. 1838, c. 126, for his desertion of her. Pur- 
nam, J. dissenting. Pidge v. Pidge, 257. 


~ DOMICIL. 
See Evinence, 7. 


DOWER. 


rye demandant in a writ of dower is not barred by a release of dower 
made by her toathird person under whom the tenant does not claim 
title. Robinson v. Bates, 40. 


2. Where a wife joins her husband in a deed conveying land, and thereby 


relinquishes her right of dower, and a creditor of the husband afterwards 
levies an execution on the land, during the life of the husband, and re- 
covers if in a real action against the grantee, on the ground that the con- 
veyance was fraudulent and void as against creditors, the wife is restored 
to her right, and may recover her dower of such creditor, or of his as- 
signs. Ib. 


8. The St. of 1805, c. 90, § 5, bars dower in estates fraudulently conveyed 


by a husband, and to which the wife had relinquished her right of dower, 


only in cases where the conveyance is avoided after the death of the hus 
boo, 2D. lg 
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EQUITY. 


1. A., by a letter of credit, authorized B. to draw on him at six months 
sight; B. to furnish A. with funds to cover the draft at or before maturi- 
ty, and to make-the bill of lading of the goods, which he should pur- 
chase with the draft, to the order of A. and send it to A.’s agent, and 
send a copy thereof to A. with the draft. B. purchased goods of C. 
and gave him, in payment therefor, a draft on A. and also caused the 
bill of lading, and a copy thereof, to be sent conformably to the terms 
of the letter of credit: The goods arrived at their place of destination, 
and A.’s agent ordered them to be delivered to himself, and received and 
sold them: C. indorsed and negotiated the draft, but A. refused to ac- 
cept it, or to pay it at maturity, and C., as indorser, paid the amount 
thereof to the holder, with damages: B. did not furnish A. with funds 
to cover the draft. Held, on a bill in equity, that C. was entitled to the 
proceeds of the sale of the goods. Stevenson v. Austin, 474. 

2. A. had several loans from a bank, at different times, on notes indorsed 
by B. for his accommodation, and at the times when two of those loans 
were obtained, he lodged collateral security, which he agreed might be 
applied to the payment of any sum that he had obtained or might obtain 
on loan or discount from the bank: The bank made collections on the 
collateral security, and applied them in part payment of the notes that 
were discounted when such security was lodged, and then recovered 
judgments for the balance of those notes, in suits against B., the in- 
dorser, and satisfied those judgments by levying executions on B.’s 
lands: C. also recovered a judgment against B., and sold, on execution, 
B.’s right to redeem the land levied on by the bank, and then trans- 
ferred the right, thus acquired, to D.: After the judgments recovered 
by the bank against B. were satisfied by said levies, the bank collected 
other sums on the collateral security, and applied them towards payment 
of other notes indorsed by B. and discounted for A.: D. thereupon de- 
manded that said sums should be applied towards the discharge of the 
judgments of the bank against B., and brought a bill in equity against 
the bank, to redeem the lands on paying only the balance which would 
be due on the judgments after deducting those sums. Hedd, that the bill 
could not be sustained. Richardson v. Washington Bank, 536. 


EQUITY OF REDEMPTION. 
See Covenant, 3.4. Morreace, 4. 5. 


ERROR. 
The rule, that a writ of error will not lie where the party aggrieved is 
entitled to an appeal, applies to the case of a defendant, whose motion to 
dismiss the action against him for want of due service is overruled by 


the court below, and who thereupon withdraws his mori and is ‘ 
defaulted. Monk v. Guild, 372. ‘ 


ESTOPPEL. 
See Dissrizin, 3. Execuror, &c. 6. 
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EVIDENCE. 

1. Where A. and B. were jointly indicted for kidnapping a colored boy 
at W., on the 12th of September, evidence was held admissible against 
B. to show that he, on the 11th of September, at S., where he went 
with A., endeavored to obtain a colored boy, saying that he wished to 
procure one to live in his father’s family. And when, after this evidence 
was admitted, B. called his father and mother as witnesses, and they tes- 
tified that she directed him, before he went with A. to S., to endeavor to 
obtain there a girl or boy to live with her, and B. then called as a wit- 
ness the daughter of the man at whose house A. and B. stopped while 
they were at S., and she testified that B., while he was at 8., conversed 
with her father on the subject of procuring a boy for his mother ; it was 
held that this witness might be asked, on cross-examination by the at- 
torney for the Commonwealth, if she did not know that her father stood 
indicted for kidnapping another boy, on account of his participating in 
the transaction of which she had been testifying. 

Commonwealth v. Turner, 19. 

2. Where an indictment alleges an assault on A. B., a deputy sheriff, and 
an obstructing of him in the performance of his duties as such deputy, 
proof that the person, on whom the assault was committed, was com- 
missioned as a deputy sheriff by the name of A. B. junior, is not a va- 
riance from the allegation. It is sufficient, if it be proved that the person 
named in the indictment and in the commission is the same; and after 
verdict against the defendant, it nfust be presumed that it was so proved. 

, Commonwealth v. Beckley, 330. 

3. Where a paper containing an agreement had become of no importance 
to the parties, by reason of a new agreement between them respecting the 
same subject matter, and had been given up to the promisor, it was held, 
that upon his making affidavit that he had searched diligently for it, but 
could not find it, and that he supposed it had been destroyed, he might 
give parol evidence of its contents. Such case does not come within the 
rule, (if it be a rule,) that a party cannot give evidence of the contents 
of a paper sworn by him to be lost er destroyed, without so accounting 
for its loss or destruction as to repel all inference of a fraudulent design 
in its destruction. Oriental Bank v. Haskins, 332. 

4. Where contradictory parol evidence was given as to the contents of a 
lost written agreement for the sale of wood, and the question was wheth- . 
er, by the agreement, the vendor sold all the wood on a certain lot for 
$300, or so much wood thereon, at $1°25 per cord, as would amount 
to $300, it was held, that evidence was admissible to prove, that the 
wood on said lot, when the agreement was made, was worth far more 
than $ 1°25 per cord — for the purpose of showing a probability that the 
agreement was for the sale of all the wood on the lot. 

| Bradbury v. Dwight, 31. 

5. Where the mental incapacity of the payee of a note, at the time he in- 
dorsed it, is relied on as a defence to an action by the-indorsee against 
the maker, evidence is admissible to prove his incapacity when the note 
was given to him. Peaslee v. Robbins, 164. 


! 
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6. In a suit by the holder of a note indorsed in blank by the payee. the 
legal presumption is, that the plaintiff purchased it immediately of the 
payee. Ib. 

7. B., an inhabitant of the town of G., conveyed away his fares on ri 
Ist of April, and afterwards resided a shoe time in the house of S. 
said town, and on the 27th of April, went, with his family, to the arn 
of ‘I’. and remained there, in the house of his brother, until several days 
after the Ist of May: He and his family were afterwards in G. most 
of the time, until the 27th of May, when they removed to Illinois. In 
a suit to recover a tax assessed on B. by the assessoss of G., it was held 
that, for the purpose of showing that he had changed his domicil before 
the Ist’of May, he might give in evidence his declaration, made to S. 
about three weeks before he went to T., that he should leave G. before 
the Ist of May, and remove, with his family, to T. to reside at his 
brother’s and make his house a home until he should go to Illinois. 
Held also, that the burden of proof was on B. to prove that he had 
changed his domicil before the Ist of May. Kilburn v. Bennett, 199. 

8. Parol evidence that an assignment of a mortgage was intended to be a 
discharge, is inadmissible, except for the purpose of proving a fraud. 

Howard v. Howard, 548. 

9. Parol evidence cannot be received to show that a testator, who devised 
the house occupied by him, intended to devise houses in the same yard, 
which were occupied by his tenants. Saltonstall v. Brown, 423. 


a , 
See ALTerATIoN, &c. ARBITRATION, 2.4. Corporation. Limitations, 2. 
MANUFACTURING CorPorATION, 1—4.° Promissory Nors, 1. 5. 9. 


EXECUTION. 


1. An execution was delivered to an officer, with directions to levy it on 
the judgment debtor’s real estate: ‘The officer, without entering on the 


land, immediately made a memorandum on a separate paper (noting the | 


day and hour), that he then*took the land in execution: He afterwards 
caused the land to be set off by appraisement, according to law, and 
dated his return on the execution as of the day and hour when he made 
said memorandum ; and set forth in the return that he then seized the 
land, &c. Held, that the return was not false, and that the levy took 
effect, by relation, from the time when such memorandum was made. 
Hall v. Crocker, 245. 


2. Where an officer, in his return of an execution, states that he seized real 


estate on a certain day, but that by reason of prior attachments, further 
service was suspended, and that he afterwards caused appraisers to set 
off the estate, and the levy to be completed; the levy takes effect, and 
the title to the estate vests in the judgment peat from the time of the 
seizure. Hall v. Hoxie, 251. 

3. It seems that a debtor, whose property is assigned under St. 1838, 


c. 163, after his real estate is seized on execution, but before it is set off — 


by appraisement, may choose an appraiser to act in the levy of the ex- 
ecution. Jd. 
4. If a magistrate certifies that a person, appointed as an appraiser of real 
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estate taken on execution, made affirmation, under the pains and penal- 
ties of perjury, that he would faithfully and impartially appraise such 
real estate, &c.; it is sufficient, although he did not certify that such 
person was conscientiously scrupulous of taking an oath. Id. 

5. Where two judgment creditors levied executions on the same land sim- 
ultaneously, one of them upon the whole by metes and bounds, and the 
other upon fourteen fifteenths of one undivided half of it; it was held, 
that the latter was entitled to hold, as tenant in common with the former, 
the whole (and not a moiety only) of those fourteen fifteenth parts of an 
undivided half. Perry v. Adams, 51. 

6. Where an officer makes two returns on an execution against a manu- 
facturing corporation, setting forth, in one, a levy on land as the estate 
of the corporation, and in the other, a levy on the same land as the estate 
of a stockholder in the corporation, pursuant to St. 1808, c. 65 ; it seems 
that the creditor will hold the estate, as against another creditor of the 
corporation who levies execution on the same land as the estate of such 
stockholder only. Jd. 


EXECUTOR AND ADMINISTRATOR. 


1. By the Rev. Sts. c. 64, § 14, when a sole executor or administrator dies 
before he has fully administered the estate, the next of kin of the de- 
ceased have no right to claim administration de bonis non, but the judge 
of probate may grant such administration to any suitable person. 

Russell v. Hoar, 187. 

2. If an administrator of an estate represented to be insolvent neglects to 
render and settle his account in the probate court, within the time pre- 
scribed by the Rev. Sts. c. 68, § 25, he and his sureties are liable to 
nominal damages at least, in a suit on his administration bond, although 
he was not cited by the judge of probate to render an account. 

Fay, Judge &c. v. Haven, 109. 

3. The assets, received by a foreign executor or administrator in the State 
where the testator resided, are to be administered in that State; and 
though such executor takes administration here on the testator’s estate 
within this Commonwealth, yet he is not held, by reason of such assets, 
to pay debts due to his testator’s creditors here, although he has paid all 
the debts which the testator owed elsewhere, and has a sufficient bal- 
ance in his hands to pay the debts due here. Jd. 

4. Where a foreign executor or administrator takes administration here on 
the testator’s estate within this Commonwealth, which consists of intes- 
tate real estate only, and he applies for license to sell it for payment of 
debts due to the testator’s creditors here, and the court refuses to grant 
the license, such creditors have no claim on the administrator here for 
payment, but must resort therefor to the place of principal administra- 
tion. Id. 

5. An administrator who is cited, on the application of the heirs of the in- 
testate, to render and settle his account of administration in the probate 
court, will be held so to do, although he produces the receipts of all the 
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heirs, acknowledging that he has paid them their distributive shares in 
full. Bard v. Wood, 74. 

6. Where an executor gives notice of his appointment, according to St. 
1788, c. 66, § 1, & Rev. Sts. c. 66, § 1, and afterwards suffers judgment 
to be rendered against him in a suit by a creditor of the deceased, com- 
menced more than four years after the executor’s giving bond for the dis- 
charge of his trust, and execution on such judgment is levied on the 
real estate of the testator; such levy is void as to all the devisees of the ~ 
estate, except the executor: If he be one of the devisees, he and his 
heirs are estopped to deny the validity of the judgment and execution. 

Thayer v. Hollis, 369 


See AssumpsiT, 5. Set-orr, 2. Trustee Process, 7. 9. 


FINDER OF PROPERTY. 
See Lien. 


FORCIBLE ENTRY AND DETAINER,. 


See Morreacs, 5. 


FOREIGN CORPORATION. | 
See Trustee Process, 10. 11. 


FORMER CONVICTION. 


See JupcMeEnT, 6. 


' FRAUD. 


ee ALTERATION, &c. FraupuLeNT Conveyance, 2. Mortcace, 5-8, 
Promissory Nore, 9. 


FRAUDS, STATUTE OF. 


1. A contract for the sale of promissory notes is within the statute of 
frauds, (Rev. Sts. c. 74, § 4,) and must be proved by some note or mem- 
orandum in writing, unless the purchaser has done one of the other acts 
required by the statute. Baldwin v. Williams, 365. 

2. A promise to pay the note of a third person which is in suit, and is se- 
cured by an attachment of his property, in consideration of the holder’s 
discontinuing the suit thereon, is within the statute of frauds, and is not 
valid, unless it be in writing. Nelson v. Boynton, 396. 

3. The terms of a written contract for the sale of goods may be varied by 
a subsequent parol contract, though the original contract falls within the 
operation of the statute of frauds. Cummings v. Arnold, 486. 

4. In asuit for breach of a written agreement to manufacture, and de- 
live: weekly to the plaintiff, a certain quantity of cloth, at a certain price 
per yard, on eight months’ credit, it was held that the defendant might 
give in evidence, as a good defence, a subsequent parol agreement be- 
tween him and the plaintiff, made on a legal consideration, by- which the 
terms of payment were varied, and that the plaintiff had refused to per- 
form the parol agreement. Id. 
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FRAUDULENT CONVEYANCE. 


1. A secret trust, inconsistent with the terms of a conveyance made by a 
debtor of his real estate, is evidence that the conveyance is fraudulent 
against his creditors, if it be not satisfactorily accounted for; but it is 
not fraud per se, nor conclusive evidence of fraud. 

Oriental Bank v. Haskins, 332. 

2. A conveyance of reali estate, originally fraudulent against creditors, may 
be purged of the fraud by matter ex post facto, whereby the fraudulent 
intent is abandoned and the conveyance confirmed for a good and ade- 
quate consideration, bond fide. ‘There is no distinction, in this respect, 
between conveyances originally fraudulent against creditors, and fraud- 
ulent against subsequent purchasers; both are voidable only, and not 
absolutely void. Jd. 

8. Where land, which is paid for by A., is conveyed to B. for the purpose 
of securing it from A.’s creditors, and A goes into possession under a 

- lease from B., and the creditors of A. levy execution on the land as his 
estate, they are not thereby enabled to maintain a writ of entry against 
B. to recover possession of it. Howe v. Bishop, 26. 


See Dower. 2. 3. Morteacs, 4. 5. 7. 8. 


GUARDIAN. 
See AssumpsiT, 5. Paupers,1. Set-orr,2. Trustee Procsss, 7. 


HUSBAND AND WIFE. 
See Dower, 2.3. Mortcaes, 5. 


INCUMBRANCE. 
See Covenant, 1. 2. 


INDICTMENT. 


1. In an indictment on the Rev. Sts. c. 47, § 1, charging the defendant 
with being a common seller of spiritous liquor, to be used in his house 
or other building, without authority or license, it is not necessary to aver 
that the defendant is an innholder or common victualler. 

Commonwealth v. Pearson, 449. 

2. In an indictment on St. 1804, c. 143, § 4, charging the breaking and en- 
tering, in the night time, of a shop or office, and stealing therein, it was 
not necessary to aver that the shop or office was ‘‘ not adjoining to or 
occupied with a dwellinghouse.”’ 

Devoe v. Commonweaith, 316. Evans v. Commonwealth, 457. Phil- 
lips v. Commonwealth, 588. 

3. An indictment on St. 1804, c. 120, § 4, which alleged that the defend- 
ant had in his possession a counterfeit bank bill, ‘* with intent to pass the 
same,’’ was sufficient, without the averment of an intent to pass the 
same ‘‘as true.’? Hopkins v. Commonwealth, 460. 


See SENTENCE, 2. 
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INFORMATION. 

Under Sts. 1832, c. '73, and 1833, c. 85, which imposed additional Patiat 
ment on convicts who had been discharged from former sentences, ‘‘ in 
due course of law,’’ it was sufficient to aver, in an information for such 
punishment, that the convict had been discharged from a former sen- 
tence, ‘‘in consequence of a pardon.’? Evans v. Commonwealth, 453. 


See Jupcment, 1. SENTENCE, 4. 


INSOLVENT DEBTORS. 

The St. of 1841, c. 124, § 3, which extended the provisions of’ S¢. 1838, 
c. 163, so that no certificate of discharge should be granted to a debtor 
who, within six months before the filing of the petition by or against 
him, had given a preference to a preéxisting creditor applies to a debtor 


who had filed his petition for the benefit of the latter statute before the 


former was enacted, and does not deprive such debtor of any vested 
right. Ex parte Lane, 213. 


See AssicNMENT, 3.5. Banx. Execution, 3. Manuracturine Corpo- 
RATION, 6. 


INSURANCE. 


1. An insurance of a building against fire is a contract of indemnity with 
the owner or other person who, at the time when insurance is made, 


has an interest in its preservation ; and if such owner, &c. part with all - 


his interest in the building before it is destroyed or injured by fire, the 
right to the benefit of the insurance does not pass with the building to 
ap purchaser. Wilson v. Hill, 66. 


. The owners of a factory, which they had twice riartraee procured © 


insurance thereof and of the machinery therein, to the amount of $2700 
payable in case of loss, to A. who had a mortgage on the machinery : 
They subsequently conveyed the factory to B. subject to the two mort- 
gages thereon, and B. procured an assignment of one of those mort- 
gages: The factory was afterwards burnt, and the insurers paid a total 
loss to A. whose mortgage on the machinery was only $2051: ‘The 
owners then became insolvent, and an assignee of their estate was ap- 
pointed under S¢. 1838, c. 163, who brought an action against A. to re- 
cover the balance ($649) in his hands, and recovered judgment against 
him by default; whereupon he paid to the assignee $626 and costs; B. 
afterwards procured an assignment of the other mortgage on the factory, 


and brought an action against the assignee to recover of him the money — 


“which was paid to him by A. Held, that the action could not be main- 
tained. [4 


See ARBITRATION, 2. 


INTEREST. ; 
See Assumpsit, 5. Bank, 1. 


JOINDER. 
See PLeapine, 2. 3. 
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JUDGMENT. 

1. Where a demurrer to an information for additional punishment of a con- 
vict is overruled, respondeat ouster is not the necessary judgment, but 
judgment in chief may be rendered. Evans v. Commonwealth, 453. 

2. By the Rev. Sts. c. 126, § 19, if a person be convicted of three distinct 
larcenies, at the same term of the court, there must be a consolidated 
judement against him, as a common and notorious thief; if separate 
judgments are awarded on the separate convictions, all those judgments 
are erroneous. Haggett v. Commonwealth, 457. 

3. Where a plea to the jurisdiction of the court is triable by the record, 
the judgment, if for the plaintiff, is not peremptory, but that the defend- 
ant answer over. 

Ocean Ins. Co. v. Portsmouth Marine Rail Way Co., 420. 

4. A judgment in the trustee process, in this State, against an inhabitant 
of the State, who owes a debt to a corporation established in another 
State, will protect the trustee against a suit brought in that State, by 
such corporation, to recover such debt. JO. 

5. Where a debtor submits to judgment by default, and the creditor takes 
judgment for the whole claim in suit, without deducting therefrom the 
amount of articles received by him from the debtor in part payment of 
such claim, the judgment is void zn ¢ofo as against other attaching cred- 
itors of the same debtor: And though the creditor, pending the action, 
assigns such claim to a third person, the assignee cannot, as against oth- 
er attaching creditors, avail himself of such judgmeut, if he had reason- 
able notice, before the rendition thereof, that such articles were received 
by the assignor in part payment of the claim in suit. 

. Peirce v. Partridge, 44. 

6. A prior conviction by judgment before a justice of the peace, and a per- 
formance of the sentence pursuant to the judgment, constitute a bar to 
an indictment for the same offence, although the complaint, on which the 
justice proceeded, was so defective that his judgment might have been 
reversed for error. Commonwealth v. Loud, 328. 


JURISDICTION. 


1. The S¢. of 1812, c. 133, by conferring on the municipal court ‘‘ jurisdic- 
tion,’’ concurrent with the supreme judicial court, of all offences not 
capital, authorized that court to pass the same sentences on persons con- 
victed of those offences, which the supreme judicial court was authorized 
to pass. Hopkins v. Commonwealth, 460. 

2. Under St. 1840, c. 87, which gives to the supreme judicial court, ‘* orig- 
inal and exclusive jurisdiction of all writs of entry, except for the fore- 
closure of mortgages,’’ the court has not original jurisdiction of a writ 
of entry brought by a mortgagee after the condition of the mortgage is 
broken, although he does not mention the mortgage deed, nor the con- 
dition thereof, in his count. Ingalls v. Richardson, 340. 


See Jupcment, 3. Poor Desrors, 6. 


LANDLORD AND TENANT. 
Where a lease for a certain term is made by parol, and the lessee agrees 
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to quit at any time within the term, if the demised premises shall be sold, 
he becomes a tenant at sufferance if he holds over after they are sold, 
and is liable, without notice to quit, to the process provided by the Rev, 
Sts. c. 104,§4. Hollis v. Pool, 350. 


See REVERSION. 


LARCENY. 


1. It seems, notwithstanding the doubt expressed in 20 Pick. 363, that 
larceny in a shop, &c. in the night, and the breaking and entering of a 
shop, &c. in the night, with intent to steal, &c. are punishable by the 
Rev. Sts. c. 126, although such shop, &c. be ‘‘ adjoining to or occupied 
with a dwellinghouse.’? Devoe v. Commonwealth, 316. 

2. If an indictment for stealing, in a shop or warehouse, property of less 
value than $100, do not allege that the offence was committed ‘‘ in the 
day time,”’ the defendant, on conviction, can be punished only for a sim- 
ple larceny. Hag gett v. Commonwealth, 457. 


See InpicTMENT, 2. SENTENCE. 


LIEN. 


A finder of lost property, for the restoration of which the owner has 
offered a reward, has a lien on the property, and may retain possession 
of it, if, on his offer to restore it, the owner refuses to pay the reward. 

Wentworth v. Day, 352. 


LIMITATIONS, STATUTE OF. 


1. The provision in the Rev. Sts. c. 120, § 5, that in actions ‘*to recover 
the balance due upon a mutual and open account current, the cause of 
action shall be deemed to have accrued at the time of the last item 
proved in such account,’’ does not apply exclusively to such actions as 
are brought on accounts in which debits and credits are stated, and a 
balance struck, but extends also to cases in which the plaintiff seeks to 
recover the balance due to him, though he declares only on the debit side 
of the account: And in the latter case, if the defendant does not file an 
account in offset, nor prove items on his side of the account, by way of 
payment, but relies on the statute of limitations, the plaintiff may avoid 
the statute, by showing that there was a mutual and open account cur- 
rent, and proving an item on either side, within six years. 

Penniman v. Rotch, 216. 

&, The plaintiff cannot prove, by his book and suppletory oath, an item on 
the credit side of his account, for the purpose of preventing the opera- 
tion of the statute of limitations on his charges against the defendant. Id. 

8. Where the plaintiff opened an account with the defendant in 1830 and 
continued to make charges till 1832, and brought an action on his ac- 
count in 1838, and proved on the trial that the defendant delivered to him d 
an article on account, in 1830, it was held, that there was a mutual and 
open account current, and that no part of the plaintiff’s charges was 
barred by the statute of limitations — Rey. Sts. c. 120. Jd. 


See Covenant, 2. Poor Desrors, 2. 
e 
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LOTTERY TICKETS. 
See Contract, 1. 


: LUNATIC. 


1. The provision of the Rev. Sts. c. 48, § 9, that expenses for the support 
of lunatics committed to the State Lunatic Hospital, shall be paid by the 
town in which such lunatics had their settlement at the time of their 
commitment, extends to cases where the commitment was made before 
the revised statues or the Si. of 1834, c. 150, went into operation. 

| } Foster v. Inhalitants of Medfield, 1. 

2. The repeal of St. 1833, c. 95, under which lunatics were committed to 
the hospital, did not operate as a discharge from their commitment. Jd, 

3. Where, without the knowledge of the trustees of the hospital, an agree- 
ment was made between A. and the town, in which a lunatic had his 
settlement, that A. should pay for the support of a lunatic, who had 
been comimitted to the hospital, and save the town harmless; and A. 
afterwards requested the treasurer of the hospital to send to him the bills 
for the lunatic’s support as they should become due, and several bills 
were so sent to him and paid by him, and he then declined to make any 
further payments ; it was held, that the town was not exempted, by the 
Rev. Sts. c. 48, § 9, from liability to pay for the subsequent support of 
the lunatic, no ‘‘other sufficient security, to the satisfaction of the 
trustees,’’ having ‘‘ been taken for such support.’’ Jd. | 


MANDAMUS. 
See Ram Roan. Way, 1. 


MANUFACTURING CORPORATION. 


1. It is not necessary, in order to maintain an action on a demand against 
a company acting as a manufacturing corporation, that the plaintiff 
should prove that the corporation was organized, and divided its stock, 
&c., conformably to the directions of the Rev. Sts. c. 38, §§ 4, 9, and 
c. 44,§3: Itis, in general, sufficient to give in evidence the act of in- 
corporation, and the actual use of the powers and privileges of an 
incorporated company under the name designated in that act. 

Narragansett Bank v. Atlantic Silk Company, 282. 

2. The records of a manufacturing corporation are the best evidence of the 
authority of its officers and agents to bind the corporation by contract : 
Bt if the plaintiff, in a suit against such corporation, gives the de- 
fendants notice to produce their records, and they refuse to produce them, 

_ he may give other evidence of such authority of their officers and 
agents. Jb. 

3. In a suit against a manufacturing corporation, on a bill of exchange 
accepted by T., who signed as treasurer of the corporation, where the 
defendants refused to produce their records, on notice so to do, anda 
witness testified that he had seen the defendants’ records, and that it 
appeared therein’ that T. was chosen treasurer at the first meeting; it 
was held that a jury might legally infer that the treasurer was duly 
elected and authorized to accept the bill in suit. 0. 
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4. 


6. 


So in a suit against the same corporation for machinery sold and deliv- 
ered, under a contract with G., the president thereof, where the defend- 
ants refused to produce their records, and there was testimony, as to the 
chuice of president, similar to that respecting the treasurer, and it further 
appeared that the machinery was received and used by the 2orporution ; 
it was held that a jury might presume that G. was authorized to contract 
for such machinery, or that his contract therefor had been ratified by the 
corporation. Westcott v. At/antic Silk Company, 282. 


. A member of an incorporated manufacturing company, who's a cred- 


itor thereof, has the same right as any other creditor to secure his de- 
mand by attachment or levy on the corporate property, although he may 
b: personally liable, by virtue of St. 1808, c. 65, § 6, to satisfy other 
jadgments against the corporation. Pezrce v. Partridge, 44. 

The qualified liability of a member of a manufacturing corporation, for 
the debts of the corporation, under St. 1808, c. 65, $6, is not a debt 
that can be proved against the estate of an insolvent debtor, under Sé. 
1838, c. 163. Kelton v. Phillips, 61. 


See Execurion, 6. 


MILLS. 


An owner of land, which was flowed by means of a mill dam, obtained a 


1. The condition of a mortgage made to secure payment of money ata 


judgment, in 1828, on a verdict of a sheriff’s jury that assessed his 
annual damages, and in 1839 he filed a complaint against the mill-owner, 
in which he alleged that the dam and the water had been raised higher 
than was allowed by said verdict, and prayed for a new assessment of his 
annual damages and also of gross damages: A sheriff’s jury was 
thereupon empannelled, who found by their verdict that the dam had not 
been raised higher than was allowed by the former verdict; but they 
assessed annual damages at a greater sum than was assessed by the 
former verdict, and also assessed gross damages. Held, that the verdict 
could not be sustained, because the complainant had not alleged that he 
was ‘‘ dissatisfied with the annual cqgmpensation established ”’ by the first 
jury. Leonard v. Schenck, 357. 


MISJOINDER. 
See PLeapIne, 2. 


MONEY HAD AND RECEIVED. 
See AssumpsiT, 5. Promissory Nores, 1. 


MONEY PAID. 


See AssumpsirT, 4. 


MORTGAGE. 


T. Of Real Estate. 
Il. Of Personal Property. 


I. Of Real Estate. 


time certain is saved by payment before the time. ‘The mortgagee’s 
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estate is effectually defeated by such payment, and the mortgagor is in 
of his old estate. Holman v. Bailey, 55. 

2. A. mortgaged land to B. to secure payment of several notes payable at 
different times, and afterwards mortgaged the same land to C.: After 
this second mortgage, and before either of the notes, which were se- 
cured by the first, fell due, B. took from A. an absolute deed of the 
mortgaged: land, with covenants of warranty, &c., in full satisfaction 
and discharge of said notes and of another note due to him from A.°, 
and all the notes were thereupon given up to A.; but the mortgage was 
not formally discharged. Held, that B.’s estate, as mortgagee, wag 
defeated, and that if C.’s mortgage was valid, he had a complete and ad 
equate remedy at law by writ of entry against B., and therefore that he 
could not, as second mortgagee, maintain a bill in equity against B. te 
redeem the land. Jo. 

3. In the trial of.a real action brought by the assignee of a mortgagee 
against a stranger in possession, the production, by the tenant, of the notes 
which the mortgage was given to secure, does not warrant a presumption 
that the mortgage has been discharged, when no discharge is shown, 
and when the facts of the case strongly tend to prove, that the notes 
could not have been paid to any one who was a lawful holder thereof, 
and an assignee of the mortgage. Crocker v. Thompson, 224. 

4. Where the right of redeeming rea! estate, which is under mortgage, is 
sold on execution, pursuant to the Rev. Sts. c. 73, § 38, the purchaser, 
who receives a deed thereof from the officer, cannot contest the validity 
of the mortgage, and, by proving it to be fraudulent, hold the estate as 
an absolute fee. Russell v. Dudley, 147. 

5. A house, which was under mortgage, was conveyed by deed of war- 
ranty to A. in trust for a married woman, with the consent of her 
husband, and was paid for with money which was hers before marriage. 
‘The husband and wife entered into possession. The wife afterwards 
obtained a divorce from bed and board, and A. thereupon conveyed the 
house to her. Before the divorce, the husband took an assignment of 
the mortgage on the house, and made an entry for foreclosure, in the 
manner prescribed by the Rev Sts. ¢. 107, and then transferred the 
mortgage to B. Held, in an action by B. against the wife for forcible 
detainer, that the assignment of the mortgage to the husband was not 
fraudulent as to the wife or the mortgagor; and that B. had the legal 
title against the wife, and was entitled to judgment for possession. 

Howard v. Howard, 548. 


See Covenant, 3-6. FEvinence, 8. 


II. Of personal Property. 

6. A debtor, without the knowledge of his creditor, executed and caused 
to be recorded a mortgage of personal ptfoperty to secure the debt, and 
appointed a third person to act in the mortgazee’s behalf: ‘The debtor’s 
property was soon afterwards assigned under Sf. 1838, c. 163: After 
the assignment, he delivered the mortgage to his creditor, who accepted 
it. Held, that the mortgaged property passed to the assignees of the 
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mortgagor, and that the inortgagee had no title thereto. Dole v. Bod- 
man, 139. 

7. Where one mortgaged ‘‘all the hay, grain and produce growing ”’ on 
his farm, to secure payment of a certain sum in one year, but no note or 
other personal security was mentioned in the mortgage, and the mortga- 
gor used the produce of the farm, at his pleasure, with the knowledge 
of the mortgagee and without objection from him; it was held that a jury 
would be bound to infer that the mortgage was collusive and fraudulent 
as against the mortgagor’s creditors. Robbins v. Parker, 117. 

8. A mortgage of a stock in trade is not fraudulent per se, although it is 
therein agreed that the mortgagor may trade with, sell, and dispose of, 
some of the mortgaged goods, provided he forthwith purchase, and place 
in his store, other like goods of like value, and apply the sales thereof to 
the payment of the debt which the mortgage was made to secure. 

Jones v. Hug geford, 515. 

. Where a creditor holds two mortgages of personal property, made by 
the same debtor, each conveying different articles, to secure different 
demands, and all the mortgaged property is attached in a suit against the 
mortgagor ; if the mortgagee, upon demanding payment of the money 
due to him, pursuant to the Rev. Sts. c. 90, § 79, states in writing, and 
delivers to the attaching officer, a just and true account of the debt or 
demand for which the property conveyed by one of the mortgages is 
liable to him, it will avail pro tanto, although the account be insuff cient 
as to his claim under the other mortgage. Simonds v. Parker, 144. 


See AssiGNMENT, 2. 


MUNICIPAL COURT. 


See JurispicTion, 1. 


NAVIGABLE WATERS. 
See Way, 2. 3. 4. 


NINE-PINS. 


See UNLAWFUL GAMES. 


NOTICE. 
See Deep, 3. Promissory Nore, 8. 


OFFICER. 
See Action, 3. 


ORDER. 
See AssicNMENT, 1. Trustee Process, 3. 


‘ OUSTER., 
See Covenant, 5. 


PARTITION. 


1. A covenant by tenants in common, that a certain parcel of their land 
shall be occupied in common, as a yard, by them and their heirs and as 
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signs for ever, is no bar to a petition for partition of that parcel. In such 

case, neither party can maintain a plea of sole seizin ; and the right ot 

occupation will remain, after partition, as it existed before. 

Fisher v. Dewerson, 544. 

2. A tenant in common, who has not been actually. ousted, can maintain 

a petition for partition, although he may, for the sake of a remedy, have 

elected to consider himself disseized, and brought a writ of entry against 

his cotenant, counting on a disseizin by him. Jo. 


PAUPERS. 


1. A person under guardianship as a spendthrift gained a settlement under 
St. 1821, c. 94, § 2, by living three years successively on an estate of 
inheritance or freehold purchased with his money and conveyed by deed 
to him, though it was purchased by his guardian without the sanction of 
the supreme court of probate. Hopkinton v. Upton, 165. 

2. A person, although he has no settlement within the Commonwealth, 
does not acquire a settlement in a town by residing therein ten years to- 
gether, and paying taxes for five of those years, if he receives aid asa 
pauper, from such town, before the expiration of the ten years. 

West Newbury v. Bradford, 428. 


PAYMENT. 
See CoLtnaTeraL Security. Morteacs, 1. 


PLEADING. 


I. Parties to Actions. 
Il. Pleas in Abatement and in Bar. 


I. Parties to Actions. 


1. The implied promise of a principal to indemnify his sureties is regarded 
as made to them jointly and severally ; and when they jointly pay money 
for him, they may join in a suit against him, on such implied promise, 
for reimbursement. Appleton v. Bascom, 169. 

2. Since the statutes of the Commonwealth have authorized amendments 
by changing the parties to actions, a defendant must object, at the trial, 
to a misjoinder of plaintiffs, or he will be held to have waived the objec- 
tion. Dodge v. Wilkinson, 292. 

3. Where the creditors of an insolvent debtor, who has assigned his prop- 
erty for the payment of his debts, are numerous, and some of them not 
within the Commonwealth, it is not necessary that they should be made 
parties to a bill in equity which concerns his assets: He and his as- 
signees only need be made parties. Peri v. Austin, 474. 


See AMENDMENT, 1. Covenant, 1. 4. 


II. Pleas in Abatement and in Bar. 
4. Before the St. of 1836, c. 273, prohibited pleas in bar, nul tiel corpora- 
tion might have been pleaded in bar, as well as in abatement ; and since 
the passing of that statute, if plaintiffs sue as a corporation, and the de- 
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fendant, on pleading the general issue, gives notice, conformably to the 
rule of the court, that he shall deny that the plaintiffs are a corporation, 
they are bound to prove their corporate existence. But by pleading the 
general issue, without such notice, the defendant admits the existence of 
the corporation. Christian Society in Plymouth v. Macomber, 235 
Universalist Society in Newburyport v. Currier, 417. 


See Jupcment, 3. Werait or Ricut, 2. 


~ POOR DEBTORS. 


1. Two persons became sureties for another, between the 2d of April 
1834 and the Ist of May 1836, and paid money for him after said 
Ist of May. They then sued him for indemnity, in an action for money 
paid, recovered judgment against him, and committed him to jail on ex- 
ecution. He gave bond for the liberty of the jail limits, and forthwith 
went out of the town where the jail was situated. In an action on the 
bond, it was held that the judgment against him was recovered on the 
implied contract of indemnity made by him when the plaintiffs became 
his sureties, and therefore, that by Rev. Sts. c. 14, § 13, the jail limits 
to which he was entitled did not extend beyond the boundaries of the 
town in which the jail was situated, and that he had committed an es- 
cape. Appleton v. Bascom, 169. 

®. Where a defendant, in an action er contractu, relies on the statute of 
limitations, but judgment is rendered against him on proof of his having 
made a new promise which removed the statute bar, the judgment is 
considered as rendered on the old. contract. Hence, where a defendant, 
against whom such a judgment was rendered in 1840 — the old contract 
having been made before April 2d 1834— was committed to jail on the 
execution which issued upon that judgment; it was held that the jail 
limits, to which he was entitled by Rev. Sts. c. 14, did not extend be- 
yond the boundaries of the town in which the jail was situated, and that, 
by going out of that town, he had broken the condition of his bond for 
the liberty of the jail limits. Isley v. Jewett, 439. a 

3. Where two or more joint creditors, who commit their debtor in execu- 
tion, have the same place of abode, it is a sufficient service of a citation, 
giving them notice of his intention to take the poor debtors’ oath, if the 
officer leaves one attested copy of such citation at that place. And 
where an officer makes return on a citation issued to two or more joint 
execution creditors, that he has served the same by leaving an attested 
copy thereof at their last and usual place of abode, it must be taken as 
true, that they had the same place of abode. Leach v. Mill, 173. 

4, Where a citation to a creditor, giving him notice that his debtor fntends 
to take the poor debtors’ oath, is accurate in all particulars, except that it 
states the costs of suit to be twenty-five cents (the charge for the writ of 
execution) more than they are recited to be in the execution, the magis-— 
trates are authorized to discharge the debtor, on-his taking such cath. Jd. 

5. The return by a proper officer, of a proper service of a citation to a 
creditor to appear at the examination of his debtor who is committed to 
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prison on execution, is conclusive, and cannot be disproved by the eredi~ 
tor in an action on the debtor’s bond for the liberty of the prison limits. 
Niles v. Hancock, 568. 
6. Legal notice was given to a creditor that the time appointed for the ey- 
amination of his debtor, preparatory to taking the poor debtors’ oath, 
was at 10 o’clock on a certain day; but the creditor wholiy neglected te 
appear. Proper magistrates attended at that hour, at the place appoint- 
ed, and remained there until 10 minutes past 11 o’clock, when they left 
the place ; but within a short distance they met the debtor, who had not 
before appeared, returned with him, and administered the oath to him; 
whereupon he went without the prison limits. Held, in an action on the 
debtor’s bond for the liberty of the prison limits, that the magistrates had 
jurisdiction of the matter before them, and that the debtor was lawfully 
discharged. Ib. 
See Connector. 


PRINCIPAL AND SURETY. 


If the holder of a note payable on demand makes a valid agreemen’ with 
the principal promisor, without the consent of the surety, to receiv + pay- 
ment by yearly instalments, he thereby discharges the surety. 

Gifford v. Allen, 255. 


See CoLuaTERAL Security, 1. PLEADING, 1. Poor Desrors, 1. 
Promissory Nore, 2, 


PROMISSORY NOTE. 


1. A note, though it does not purport to be for value received, is admis- 
sible in evidence to support a count for money had and received of the 
payee by the maker. Townsend v. Derby, 363. 

2 The owner of a vessel made up an account of a voyage, and handed it 
to the master, with a promissory note for the balance which was struck 
in the master’s favor: ‘The master took and carried them away, without 
expressing any dissatisfaction ; but returned the note, on the same day 
or the next, and requested the owner to procure an indorser: The 
owner took the note, and procured a third person to put his name on the 
back of it. Held, that such person was liable as an original promisor 
and surety. Samson v. Thornton, 275. 

3 An incorporated agricultural society passed a by-law, that every man, 
who should pay $5 to its treasurer, should thereby become a member 
of the corporation during his life, and be entitled to all the privileges and 
benefits, as such, without any further assessment: A. gave his note for 
$5, payable to the corporation, with interest annually, on its being 
represented to him that he would thereby become a member of the cor- 
poration, and that the note would constitute part of a capital stock of 
$ 3000, which the corporation wished to raise in order to entitle it, under 
St. 1818, c. 114, to draw from the State treasury $200 for each $1000 
thus raised: ‘The corporation obtained $1770 in similar notes of $5 
each, and a like sum in other funds and stocks, and drew from the State 
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treasury $600 yearly, for fifteen years or more after A.’s note was 
given. Ina suit by the corporation against A. on said note, held that it 
was not given on a misrepresentation ; that it was given on a good and 
sufficient consideration ; and that the consideration had not failed. 
Middlesex Husbandmen, &c. v. Davis, 133. 


. Where an indorser of a note takes security of the maker, before it is 


due, to indemnify him against his liability as indorser, and-after it is due 
receives back from the maker the property for which the note was given, 
and thereupon promises to deliver up the note to him, without further 
compensation, he thereby waives demand on the maker and notice of 
non-payment by him, although’ the property ‘so received back is not worth 
the sum due on the note. Andrews v. Boyd, 434. 

. The taking back of the property, in such case, after the note is due, 
and the promise to deliver up the note, are also evidence from which a 
jury may infer that the indorser had received due notice of non-paymeut 
by the maker. Jd. 

. A note given by a candidate for an elective office in payment of ser- 
vices in promoting his election, but which were not rendered at his re- 
quest, is void for want of consideration. Dearborn v. Bowman, 155. 

. It is a sufficient demand and refusal to constitute a dishonor of a note, 
if the maker, on the day it is due, calls on the holder at his place of 
business, where the note is, and,declares that he is unable to pay it, and 
shall not pay it, and desires the holder to give notice to the indorser, 

Gilbert v. Dennis, 495. 

. A notice given to the indorser of a note, in the forenoon of the day on 
which it becomes due, merely stating that the person giving notice holds 
the note, and that it is due and unpaid, and demanding payment, is not 
sufficient to charge the indorser. Jo. 

. A note was secured by a mortgage, which contained an authority to the 
mortgagee or his assigns to sell the mortgaged property and apply the 
proceeds to the payment of the note: The mortgage was assigned to 
L., who assigned it to H., and also indorsed the note to H. after it be- 
came due: the property was sold, under said authority, for a sum insuf- 
ficient to pay the note, and H. brought an action against the mortgagor, 
on the note, to recover the balance thereof. Held, that it was a good 
defence, and that the defendant might give evidence, that L. was the 
real assignee of the note and mortgage, at the time of said sale and that 
he fraudulently managed the sale, and sold the property for less than it 
was worth, in order to obtain an absolute title thereto under its true 
value ; and that if the sale had been made bond fide, the property would 
have sold for more than enough to pay the note. Howard v. Ames, 308. 


See Action, 2. Evipence, 5. 6. 


RAIL ROAD. 


The damages occasioned by laying out and making a rail road, and which, 


by Rev. Sts. c. 39, § 56, county commissioners are bound to estimate, 
include injuries which are done, by a rail road corporation, to buildings 


. 
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* near the line of the road, by means of blasting, in a proper manner, a 
ledge of rocks through which the rail road passes ; and a mandamus will 
be granted to the commissioners to estimate such damages. 

Dodge v. County Commissioners of Essex, 380. 


RECEIVERS. 


See Bank. 


RELEASE. 


1. A release by an heir apparent of his estate in expectancy, with a cove- 
nant, that neither he, nor those claiming under him, will ever claim any 
right in the same, is, if made fairly and with the consent of the ancestor, 
a bar to the releasor’s claim thereto, by descent or devise, after his an- 
cestor’s death. Such covenant runs with the land, and protects the heirs 
and assigns of the covenantee. Tull v. Eastman, 121. 

2. A release uf ‘‘ all the right, title or interest,’’ which the releasor ‘‘ has, 
or may have, in or unto the estate of his father, whether the same may 
fall to him by will or heirship,’’ includes future rights to be acquired by 
the releasor ; and a covenant never to make claim to ‘‘ the premises,”’ Is 
a covenant never to make claim to the estate of the father. Jd. 


RENT. 
See REVERSION. 


REPEAL. 


See Lunatic, 2. 


RETURN. 


— x 


See ExecuTion, 1. 2.6. Poor Destors, 3.5 


REVERSION. 


1. Where the owner of land, which he has leased for years, grants the re- 
version by absolute deed or mortgage, the grantee is entitled to all rents 
that subsequently become due, and may maintain an action against the 
lessee to recover them. Aliter, of rents that were due and in arrear at 
the time of the grant of the reversion. Burden v. Thayer, 76. 

2. If a grantor of a reversion assign to the grantee rents that are due and 
in arrear, the grantee cannot maintain an action in his own name against 
the lessee to recover such rents. Jd. 

3. The rule introduced into the English law by the 9th section of St. 4 
Anne, c. 16, by which grants of reversions are made effectual without 
attornment of tenants, is in force in this State. Jd. 


See W111, 1. 


ROBBERY. 


The provision in Sz. 1804, c. 143, § 7, that a person convicted of robbery 
“¢shall be punished by solitary imprisonment for such term, not exceeding 
two years,’’ &c., is not void for uncertainty. It means a term not ex- 
ceeding two years. Evans v. Commonwealth, 453. 
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SALE. “ane 
1, The plaintiffs contracted for a sale of goods to a printing company, in 
these terms: ‘‘ Dec. 4, 1839. Sold to R. S., agent of the printing com: 
pany, 3 to 5000 pieces of printing cloths’’ [stating the price per yard.] 
‘*on six months, for H. and B.’s acceptance, $2000, by 25th inst., and 
balance in 60 days; the goods to be consigned in name of S. and M.,” 
[agents of the plaintiffs,] ‘‘ and insured by R. S. for account of said S$. and 
M., and payable to them in case of loss ; and when paid for by said accep- 
tance, a bill is to be given said R. S., agent for the purchase.’’ The cloths 
were sent to the printing company, with an invoice, which stated the 
substance of the above agreement, and said company caused them to be 
printed, and about the 18th of Jiwuary 1840, consigned a part of them to 
the defendants, who were commission merchants, to be sold; and the de- 
fendants, having no knowledge of the contract above set forth, made ad- 
vances to said consignors upon the goods so consigned. H. and B.’s 
acceptance was never procured by the printing company, nor did the 
plaintiffs demand said acceptance, or reclaim the goods, until after said 
consignment to the defendants. On the 28th of March 1840, the plain- 
tiffs demanded the goods of the defendants, and the defendants refused 
to deliver them. Held, that the contract of the plaintiffs and the printing 
company was a conditional, and not an absolute sale; that the plaintiffs 
had not waived the conditions of sale; that the property in the goods 
remained in them; and that the defendants were liable to them in an ac- 
tion of trover. He/d also, that the plaintiffs could recover, in damages, 
only the value of the goods at the time they were delivered, and not their 
value after they were printed. 
Dresser Manufacturing Company v. Waterston, 9. 
2. Where a proposa] to purchase goods is made by letter sent to another 
State, and is there assented to, the contract of sale is made in that State. 
M‘Intyre v. Parks, 207. 


SENTENCE. 


1. By the Rev. Sts. c. 126, stealing in a dwellinghouse, in the night time, 
property of less value than $100, is punishable as a simple larceny only, 
by imprisonment not more than one year: But such stealing in the day 
time is punishable as an aggravated larceny, by imprisonment in the state 
prison, not more than five years, or in the county jail, not more than two 
years. Hopkins v. Cenumonwealth, 460. 

2. If an indictment for stealing, in a dwellinghouse, property of less value 
than $100, do not allege that the offence was committed ‘‘in the day 
time,’’ the defendant, on conviction, can be sentenced only for a simple 
larceny ; and a sentence to more than one year’s imprisonment is errone- 
ous, and will be reversed cn a writ of error. JO. 

38. Where a defendant was convicted, in 1825, on an indictment which 
charged him with breaking and entering a shop in the night time, with 
intent to steal, and stealing therefrom, and which also alleged that he 
had, in 1818, been convicted of two similar offences, and had been there- 
upon sentenced to the state prison, and been discharged therefrom; it 
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was held, that a sentence to three days’ solitary imprisonment and five 
years’ confinement to hard labor in the state prison, was not erroneous, 
although, by the law then in force, he should have been sentenced to the 
state prison for life. Phillips v. Commonwealth, 588. 

4. Where a defendant was convicted in May 1832 of.a larceny in a dwell- 
inghouse, committed in March 1832, and was sentenced to the state pris- 
on, and an information for additional punishment was filed against him, 
and found true in 1836, which information alleged that he had been twice | 
before convicted and sentenced to the state prison and been discharged 
therefrom ; it was held, that a sentence to the additional punishment of 
one day’s solitary imprisonment and seven years’ hard labor in the state 
prison, was well warranted by the law then in force. Id. 


See Jupcment, 6. Larceny. Rogsery. 


_ 


SET-OFF. 


1. Taxes, being neither judgments nor contracts, are not the subject of set- 

off, under the provisions of the Rev. Sts. c. 96. 
Peirce v. City of Boston, 520. 

2. Where an executor paid money to a guardian, which did not belong to 
his ward, and after the removal of the executor, the administrator de 
bonis non sued the guardian to recover back the money, it was held that 
he could not retain, by way of set-off, any sum due to his ward, as resi- 
duary legatee, on account of money received by the executor, before his 
removal. Stevens v. Goodell, 34. 


See ARBITRATION, 1. 


SETTLEMENT. 


See Paupers. 


SLANDER. 


Words spoken by a party or counsel in the course of judicial proceedings, 
though they be such as, if spoken elsewhere, would be actionable in 
themselves, are not actionable, if they are applicable and pertinent to the 
subject of inquiry. And this rule extends to a person who is manag- 
ing a prosecution before a justice of the peace, in behalf of the Common- 
wealth, on a complaint which he has himself preferred. 

Hoar v. Wood, 193. 


; 


SLAVE. 


A negro hoy eight years old, who was born and reared a slave in Arkansas, 
came into this State with the consent of his master, as a personal attend- 
ant of his master’s wife, who was here on a visit to her friends: On his 
being brought before the court by habeas corpus, it appeared that the mas- 
ter’s wife did not claim the custody of the boy as a slave here, nor intend 
to carry him back to Arkansas against his will, but did intend to carry 
him back, if he should consent to go. The court held that the consent 
of so young a child would not authorize his removal into a state of slave- 
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ry, and ordered him to be delivered to the guardians who had been ap 
pointed for him, by the judge of probate, under the Rev. Sts. c. 79, § 1. 
Commonwealth v. Taylor, 72. 


STATUTES CITED, EXPOUNDED, &c. 


Eneuisy Statutes, 13 Eliz. c. 5, and 27 Eliz. c. 4, Fraudulent Cinder: 
ance, 339. St. 4 and 5 Anne, c. 16, § 9, Assignment of Reversion, 78. 
St. 37 H. 8. c. 9. Usury, 527. 


St. 9 Anne, c. 14, Gaming, 530. 


CoLony ORDINANCE. 


1641. Usury. 


527. 


PrRovINCIAL STATUTES. 


5 Wm. and Mary, c. 1. 


23 Geo. Il. c. 19. 


% 


¢ Usury, 527, 528. 


STATUTES OF THE COMMONWEALTH. 
1821, c. 94. Settlement of pau- 


1783, c. 55. Usury 528 

1784, c. 48. Burglary 325 

66. Larcenies 326 

1786, c. 68. Gaming 132 

1788, c. 16. Frauds, &c. 399 

1798, c. 20. Gaming 132 
1804, c. 120. Counterfeit bank 

bills 464 

—— 143. Larcenies 321, 324, 

455, 459, 461 

1805, c. 90, § 2. Distribution 192 

§ 5. Dower 43 

101. Burglary” ~ 327 


1808, c. 65. Manufacturing 
corporations 48, 53 
1812, c. 1383. Municipal Court 462 
1817, c. 176. Convicts 456, 591 
1818, c. 114. Agricultural soci- 
eties 136 


Revisep STATUTES. 


c. 7. Assessors’ pay 432 
c. 8 (Amendment of) Col- 
lectors 153 
cs 9. Auction tax 162 
c. 14. Jail limits 169, 444 
c. 24. Highway 313, 376 
c. 29. Auctioneer 160 
c. 35. Usury 211, 528 
c. 36. Banks 582 


1827, ¢. 
1832, c. 


1833, c. 
1834, c. 
1836} c. 
1837, ¢. 


1838, c. 


1839, c. 
1840, c. 


1841, c¢. 


118. 
736 
87. 

164. 
85. 

150. 

238. 

224. 

233. 

126. 

163. 


158. 


87. 


124. 


pers 166 
Convicts 456, 590,591 
Convicts 456, 591, 592 
Lowell railroad 204 
Trustee process 565 
Convicts 456, 592 


Lunatic hospital 3, 4 
Assignment 304, 512 
Banks 587 
Auctioneers 160 
Divorce 258 
Assignment 


62, 214, 416, 522 
Foreign corpora- 
tiens 422, 565, 566 

Jurisdiction of 
courts 341 

Discharge of in- 
solvent debtors 214 


c. 38. Manufacturing corpora- 


tion 287 
c. 39. Railroads 381 
c. 44. Corporations 287, 582 


c.45. Settlement of paupers 429 
c.47. Selling spiritous liquor 450 


Unlawful games 132 


c. 48. Lunatics 3 
c. 49. Bastard 209 
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e. 50. Unlawful games 131 c. 97. Levy of executio 249, 253 
c. 59. Unrecorded deed 405 Poor debtors 154 173, 568 
c.64. Administration | 190 c.101. Foreclosing mortga,e 341 
c. 67. 3 ae ac- c. 104. Landlord and tenant 350, 555 
c. 68. counts, 112,113 c¢.107. Foreclosing mortyage 
c. 73. Levy of execution 83, 341 
85, 249, 539 ~=c. 109. Trustee process 299, 302, 508 
e. 74. Frauds, &c. 367,399,486 cc. 116. Mills 359 
c 90. Attachment of mortgag- c 120. Limitations 216, 395 
ed goods 146,270,422 c.126. Sentence of common 
—— Transitory actions 211 thief 458 
Indorsement of writs 59 Shopbreaking, &c. 322, 324 
c. 94. Oath and affirmation 254 c.133. (Amendment of) Con- 
c 96. Set-off 410, 520 victs , . §92 


SUBPGENA DUCES TECUM. 
See Corporation, 1. 


SURETY 
See PrINcIPAL AND Sureary. 


TAXES. 
See Conttector. S it-(dwn -o. 


TENANT IN COMMON. 


See Disseizin, 2.°3. Partition. 


TENANT AT SUFFERANCE. 


See Lanpiorp anp TENANT. 


TOWN. 


A town has authority to appropriate money for the construction of reser- 
voirs for water to supply fire engines. Hardy v. Waltham, 163. 


TRESPASS. 


1. He who is in actual possession of land may maintain trespass against 
any other person except the real owner or him who has the right of pos- 
session. Inhabitants of Barnstable v. Thacher, 239. 

2. Where two parties have a concurrent or mixed possession of land, 
neither having any other title, nor any exclusive priority of possession, 
one of them cannot maintain trespass against the other. Jd. 

3. A town took possession of a tract of unenclosed land to which it had no 
title, and forbade all persons ,to take cranberries therefrom, except on 
terms which were prescribed by the town, and with which most persons 
complied for several years. Before the town took possession, H. had 
claimed a right in the land, although he could not show any title, and 
had taken cranberries growing thereon, and continued to take them after- 
wards, under a claim of right. Held, that the possession «f H. and of 
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the town was mixed or concurrent, and that the town could not maintaix 
trespass against persons who took cranberries from the land une. a 
_Ticense from H. Jo. 


TROVER. 


A creditor who receives in pledge from his debtor the goods of another, 
supposing them to belong to the debtor, and afterwards permits the 
debtor to sell and deliver them on the promise of the purchaser to pay 
the creditor the price thereof towards the discharge of the debt for 
which they were pledged, does not thereby render himself liable to the 
true owner of the goods in an action of trover. Leonard v. Tidd, 6. 


See Sate, 1. 


TRUSTEE PROCESS. 


1. Where one who is summoned as trustee, in the process of foreign attach- 
ment, has answered an interrogatory fully and intelligibly, the court will 
not require him to answer further, on his being asked to answer the 
interrogatory distinctly. Carrique v. Sidebottom, 297. 

2. And where a person, so summoned, discovers that he has, in his an- — 
swer, stated a fact incorrectly, or in terms which. would admit of an 
inference or implication not intended by him, the court may allow him to 
make an additional answer, without further interrogatory, correcting or 
qualifying such supposed erroneous answer. J6. 

3. S., a laborer employed by a manufacturing corporation, drew this order 
on the clerk of the corporation, in March 1838: ‘‘ Please pay L. & A. 
my wages from month to month, as they become due, and what may 
now be due me from the corporation: ’? The clerk accepted the order, 
for the corporation, and all the wages of S. were paid to L. & A. until 
October 1839: In November 1839, the corporation were summoned as 
trustees of S., and L. & A. had knowledge of the process, but gave the 
corporation no notice that they had made any advances on the faith of 
the order, or that they claimed the money by virtue of it. Held, that 
this order did not, prima facie, constitute an assignment to L. & A. but 
only an authority to pay them; and that the cor were chargeable 
as trustees of S. JO. 

4. If a debtor, who has been summoned as trustee a of his creditor, pay him 
before he has any knowledge of the service of the trustee process, he 
cannot be held as trustee, although he suspected, when he made pay- 
ment, that his creditor demanded it from an apprehension that a trustee 
process might be instituted. Robinson v. Hail, 301. 

5. Where an entire contract is made for labor on a large number of arti- 
cles in the process of manufacture, to be paid for when finished, the 
owner cannot be held as trustee of the laborer, until the work is per- 
formed on all the articles. Jd. 

6. Where an insolvent debtor made an assignment, under Sz. 1836, c. 238, 
of all his property, which was insufficient to satisfy the debts of the 
creditors who had a right to become parties to the assignment, and the 
assignees, with the consent of all those creditors, reconveyed the property 
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to the assignor, for the purpose of enabling him to make an adjustment 
with them; it was held that the assignees could not be charged, in the 
process of foreign attachment, as the trustees of one who became a cred- 
itor of the assignor after the assignment was made. Small v. Sproat, 303. 

7. A testator, having devised certain land, and bequeathed certain chattels 
to a minor, whom he also made one of his residuary legatees, afterwards 
sold and conveyed said land and chattels to a third person, and took his 
promissory notes in payment: After his decease, his executor delivered 
those notes to said minor’s guardian, who gave his receipt therefor ‘‘ in 

full of the legacy bequeathed ’’ to said minor, and colleeted the money 
due thereon. ‘The executor was afterwards removed from his trust, and 
an administrator de bonis non, .with the will annexed, was appointed. 
Held, that the guardian was not chargeable in the process of foreign 
attachment, as trustee of the executor. Stevens v. Goodell, 34. 

8. A fund was placed in the hands of A. and B. in trust for the benefit of 
L. and C., and the donors of the fund, pursuant to a power originally 
reserved by them to’make new limitations of said trust fund, afterwards 
directed that A. and B. should hold such part of L.’s share of the fund, 
as remained in their hand:, in trust to be applied for the support of the 
children of L. in such way, and in such proportions, as A. and B. might 
see fit. Held, that the holders of the trust fund could not be charged, in 
the process of foreign attachment, as trustees of the husband of a 
daughter of L. Vincent v. Gorham, 343. 

9. ‘The trustee process, served on an administrator, at the suit of a creditor 
of one whom the intestate owed, attaches the whole amount which the 
intestate’s creditor will eventually be entitled to receive of the adminis- 
trator. Hence, where an administrator of an insolvent estate, after the 
service of such process upon him, sells the intestate’s real estate for pay- 
ment of his debts, under a, license granted for that purpose, and receives 
the proceeds of the sale, and also collects debts due to the intestate, and 
a distribution among the intestate’s creditors is then ordered by the pro- 
bate court ; the administrator is held as trustee of the attaching creditor, 
to the full amount of the dividend decreed to such creditor. 

Boston Bank vy. Minot, 507. 

16. By the St. of 1839, c. 158, the property, in this State, of a “ corpora- 
tion incorporated by any other State,’’ may be attached by the trustee 
process. Ocean Insurance Co. v. Portsmouth Marine Rail Way Co., 420. 

11. A foreign corporation, that has no goods, effects or credits, within this 
Commonwealth, cannot be charged by the trustee process, although 
many of the members and officers of such corporation reside here, and 
its books and records are kept here. Danforth v. Penny, 564. 


See AssicnMENT, 4. JupcGMENT, 4. 
TRUST FUND. 


See Contract, 4. 


UNLAWFUL GAMES. 
The games of bowls and nine-pins is an unlawful game, within the 
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meaning of the Rev. Sts. c. 50,§ 173; and, therefore, one who is not 
licensed as an innholder, &c. is liable to indictment, if he, for hire, gain 
or reward, suffer persons to resort to a building actually used or occupied 
by him, for the purpose of playing at bowls and nine-pins. 

| Commonwealth v. Goding, 130. 


USURY. 


1. Where something besides interest, as such, is allowed ona loan and 
forbearance of money, it is a question of fact for the jury, whether the 
contract is fairly and honestly made, or whether it is a cover for usury. 

Stevens v.. Davis, 211. 

2. Where the testimony was, that the holder of a note, which the maker 
could not pay at maturity, proposed to borrow the money for ninety 
days, if the maker would engage to pay at that time, but told the maker 
that the loan would cost a certain sum, and that the maker ought to pay 
that sum, or a part of it, and the maker assented to the proposition and 
afterwards paid the holder $7, part of the sum which the holder had 
paid, as he alleged, in order to procure the loan; it was held, in a suit on 


the note, that the jury were rightly instructed that if the representation — 


made by the holder to the maker, by which he obtained the $7, was 
truly and fairly made, and if the holder in fact paid that sum or more, in 
order to procure the loan, then the taking of that sum from the maker 
was not usurious. Jd. 


See AssiGNMENT, 5. 


WAIVER. . 
See Pieapinc, 2. Promissory Notr, 4. Sane, 1. Writ. 


WARRANTY. 
See AssIGNMENT, 2. 


WAY. 


1, Under the Rev. Sts. c. 24, § 13, authorizing a jury to make any altera- 
tions, that may be prayed for, between the termini of a highway laid out 
by county commissioners, a jury has no authority to make an entire new 
line of way from one terminus to the other; and a mandamus will not 
be granted to the commissioners to summon a jury for such purpose, on 
their dismissing a petition therefor of parties aggrieved by the laying out 
of a highway. 

Inhabitants of Gloucester v. County Commissioners of Essex, 375. 

2. Although the proceedings in laying out a town way by selectmen, and 

the acceptance thereof by the town, may be avoided by the owner of 

the land over which the way passes, on the ground that he had no no- 
tice of the selectmen’s proceedings; yet they cannot be avoided, on that 
ground, by a subsequent occupant of the land, who does not claim title 
under such owner: Hence such occupant cannot, on that ground, suc 
cessfully defend an indictment against him for levying a nuisance within 
the limits of such way Commonwealth v. Wether, 445. 


| 
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3. The mere fact that part of a town way, which is laid out by the side of 
navigable water, is below high-water mark, is no defence to an indict- 
ment for levying a nuisance in that part of the way which is above high- 
water mark. Id. 

4. Where the legislature authorized the building of a bridge over a navi- 
gable stream, ‘‘either solid or on piles, leaving sufficient passages for 
the water,’’ as certain commissioners might deem necessary, and a 
bridge was built, by direction of those commissioners, two thirds of the 
length of which was solid, and the other third, over the channel and 
deeper parts of the stream, was on piles; and scows, gondolas, and 
boats and vessels without masts, or with moveable masts, empty or load- 
ed, could and did advantageously pass and repass under said bridge; it 
was held, that the stream had not ceased to be navigable, and that the 
county commissioners had no authority to lay out a highway over it. 
Inhabitants of Charlestown v. County Commissioners of Middlesex, 202. 

5. There is no provision in the revised statutes respecting costs in case of 
an application for a jury to reduce the damages estimated by the county 
commissioners upon the laying out of a town way. 

Baker v. Thayer, 312. 


WILL. 


1. A testator, in 1807, devised to his wife the improvement of his real es- 
tate, and the income of one third of his personal property, during her 
widowhood, and no longer ; and gave her, in case of her marrying again, 

- one sixth of his personal property absolutely. He bequeathed two thirds 
of his personal property to his children, and made no further disposition 
of his real or personal estate: Held, that under St. 105, c. 90, the re- 
version in the real estate descended, immediately upon the testator’s 
death, to his surviving children, and that one third of the personal prop- 
erty vested in them, at the same time, subject to the bequest to the wid- 
ow. Russell v. Hoar, 187. 

2. A testatrix, who owned a hcuse in 8. with a yard and garden, and also 
owned several lots of land adjacent to said house and garden, with build- 
ings on them which were held by tenants, made this devise: ‘I give 
unto M. my house in 8. now occupied by me.’’ Held, that M. took 
none of the land or buildings occupied by tenants at the date of the will. 

Saltonstall v. Brown, 423. 


See ConniTi0n, 1. 


WITNESS. 


1. To prove that an attachment was made on a writ which is lost, it is not 
necessary to call the officer who served the writ, though he is within the 
process of the court. Such fact may be proved hy a person who saw 
the officer write his return on the writ. Nelson v. Boynton, 396. 

2. Ina suit against a person who is alleged to have conveyed all his prop- 
erty for the purpose of defeating his creditors, the grantee is a compe- 
tent witness for the defendant, if it be not shown that he participated in 
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such fraudulent purpose, or was cognizant thereof, nor that the property, 
or the money received on the sale thereof, is still in his hands. 
sg | Johnson v. Johnson, 63. 
3. A mortgagee of personal property who assigns the mortgage without 
x any warranty, express or implied, of his title to the property, is a com- 
“ petent witness for the assignee, in a suit wherein the validity of the 
| mortgage and the assignment is brought into question. 

Jones v. Huggford, 515. 


WORK AND LABOR. 
See AssumpsitT. 1. 4. AvucrTion, &c. 


WRIT. 


Though a writ, sued out by a plaintiff who is not an inhabitant of the 
State, is not indorsed as is required by Rev. Sts. c. 90, § 10, yet the de- 
fendant must make the objection at the first term, or he will be held to 
have waived it. Carpenter v. Aldrich, 58. 


WRIT OF ENTRY. 
See Contract, 1. Frauputent Conveyance, 3. J sheckler cst 2. 


WRIT OF RIGHT. 


1. A title by disseizin is a good and sufficient title for the demandant in a 
writ of right, if the tenant cannot show a better title. A 

Hunt v. Hunt, 175. * 

2. Darrein seizin is a good plea and defence to a writ of right. Jd. 

3. Where a father was insane, and one of his sons, who had left his 
house, returned and took charge of his farm, with the acquiescence of 
the mother and the rest of the family for several years, and until the 
father’s death ; it was held, that the father continued seized while he 
lived, and that the taking of the profits of the farm by the son must be 

j considered as for the use and benefit of the father. Jd. val 
4 4. Where a son, who had taken charge of his father’s farm for ek i. 
years next preceding the father’s death, without disseizing him, contin-— 
ued in possession thereof thirty years afterwards, and then devised the 
same to his wife and died; it was held that the other heirs of the father __ 
were entitled to maintain a writ of right against the devisee to recover __ 
their portions of the estate; and that there was no legal presumption, 
from these facts, that the pide heirs had made any grant of their Bh | 

to the devisor. Id. y 
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